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The Ninth Edition, reviſed, corrected, and enlarged by conſiderable 


Additions from the New Report 


s and Manuſcript Caſes, as alſo from the 


Statutes, which are brought down to the ent Time, and by upwards 
of one thouſand additional References: By a Barrifter at Law. 
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England into a Method; and therefore a Prejudice has been 
taken up againſt the Study of our Laws, even by Men' of 
Parts and Loathing, as if there was no Way to attain to the 
Knowledge of them, but by a tedious Wandering about, or 
with the greateſt Application and long Attendance on the Hi gheft 
Courts of Juſtice. Now when I conſidered the Requihey in 
Teaching by Method, (vis. That there muſt be Knowledge and 
Judgment in the Art which one is to teach; that great S, is 
neceflary, to lay it in Order ; and that Care and nce is re- 
quired, to comprehend all the uſeful Parts of it: was utterly 
jo from the Attempt, by the Senſe of my own Inabili- 
the many Diſadvantages I lay under in a private Country 
Life; eſpecially by being barr d from the Aſſiſtance of learned 
Lawyers, to conſult with upon any Doubt, or to reviſe the 
Work; though I was fully ed that even an Nor A 
Performance of that Kind miglit be of Uſe, 
But when I ſaw, that many Parts of our Common and Seatute 
Laws were diſuſed or abrogated ; that the Viceries' in Pleadings 
and Practice were leſſened "by Statutes or by new Inventions; 1 


entertain'd Hopes, that now i might not be impoſſible, to /orr, 
or to put in ſome Order, this Heap of good Learning; and that 


large and accurate Study of our Laws, might now be made, as 
well as an Inftitute of Civil or Canon Law, or of the Laws of 
other Nations; which were once too, heap'd up together without 
nning or ad, bp any «nk ned and reſcued froot 

heir firſt Confuſion and Intri oy 

"Tis true, the Exacrneſ now — in 2 or in 
Deeds and Inftruments to transfer Eſtates from one to another; 
beyond the Practiee of former Times, the remaining Niceties 
expected in drawing up our Pleadings, and the preciſe Form in 
managing Cauſes thro many Offices, from the Writ to the Exe- 
cution, in the Part of the Law; and above all, the 
rr Tt Number and Length © of our Statute: Laws (knce 
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a general and methodical Diſtribution, preparatory to a more 
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the 8 of the Reign of H. 8. ) did ſtill make an Ap 

rance of Difficulty to come up to the neceſſary Rules laid 
down for true METHOD, and eſpecially in the laſt Inſtance, 
to avoid Tau tology ; ; Where one Statute muſt be mentioned 
again. and again under diſinct Titles. 

' It is to be wiſhed, that the ſame Conſtructions wege allowe 
in Conveyances, as upon Act, of Parliament, La. Wills, © 
Teftaments, and Awards, following the Intention and Meaning 
of, the Makers. or Parties, without Regard to Strictneſs. of wy 


preſſion ; eſpecially when no good Reaſon can be (given, w 
equal Allowances ſhould not be made, in underſtanding. t 
Meaning of Words in one Caſe, as well as in another, having 
always the ſame, or the like Signiſication, * they are ap- 
plied the ſame, War 11 „ 0 7 

Alſo, if there was a 2 1 of 4 k in 3 
Se to the Subtilties of Pleadings, and the Management of 
the practical Part of a Suit, it would be good News to all wiſe 
and diſintereſted Men, and Lovers of their Country. For it 
muſt occaſion melancholy Reflections, to hear great Men inſiſt, 

+ bat it is tbe muſt honourable, laudable, and n, Thing in 

our Law, to bave the Science of Well Pleading ; and that good 
Pleading i is the 1˖ Heart fring of the Common! - oh when, at the 
fame Time it is, confeſſed, 5 that, more Jangling and Dueſhions 
grow upon the Manner of Pleadin 95, and Exception' to Form, 'than 
upon the Matter itſelf; and — infinite Cauſes laue been 49 
(God forbid it ſhould, be ſo any longer) or; delay d for Want of 
good. Pleading. But it is a Comfort, that our Legiſlators, are of 
another Opinion, and ſeem reſolved to. break this Hear: ftring. 
of the Law, and to baniſh from our Courts, the Arts of Petty- 
logging, 8c Sophiſtry, and Cavil ; which haue flouriſhed too long 
amongſ n ic e ee en 

As our Statues: Laus arge en nene (4 cho very 
many Statutes are omitted in the printed Books) they too want 
the Skill of our Legiſlators, to bring them to a proper Shape. 
If many of our Statutes, with others continuing, enlarging, ex- 
plaining, correcting, repealing, and reviving. them, were under 
their proper Heads thrown into one ſhort and plain Ace, it would 
render the ſtudy of our Laws more inviting, and the — 
more intelligible to all thofe that are to be, guided by, them. 
+; Then lin my Opinion) when equigable Conſtructians may be 
made upon Daves or inen 3 when 4 little more Regard 
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may nay be allow'd to the Merits of a Cauſe, and to Matter of Se- 
Fo than to Form in the Pleadings; when our Statute- 
is brought into a ſhorter Comp aſs (and all this may be done un- 
der a K TV G greater than JUSTINIAN, with the Ad- 
vice of as wiſe and impartial Judges as ever adorn d the Benches) 
the Study of our Laws muſt be eaſy and diverting, . And upon 
this View, let me add, when we kn Fries of the — A 9a 
of Men, according to the original Defign; 1 
be obtained with a moderate Attendance and E XPENCE 3 and at 
laſt a ſpeedy and certain Execution made by egal Officers; 
that Men may not be ruined by the Law, when they ſeck Re- 
dreſs from it ; no People under Heaven can have Laws better 
ſuited to the publick Conſtitution, and their L Wants, or 
be more "WL under the Adminiſtration, of 
. 0 and, 
as in other Countries, Admirers of polite Learning, exceilent 
Orators, and often called to manage the Affairs of the Common- 
wealth in the higheſt Stations. An And ſurely e 
r of our Laws d be made 
more eaſy, than AE r 
to Chicanery, as a Employment, never ſo profitable 
and muſt afford their Help, —— the Youth, that are fol. 
denn eee wiſe and goed Men, and ß Uſeful to the 
Publi N 
' Seeing then, at non. the War $0 the Knonlelar of the 
Laws of our Country is dark and. rugged, full of Turaings and 
Windings; I hope for Pardon, if I muſt not expect Approbation, 
e neee, > Ga CALEINS a more 
light, ſmoother, and nearer Way than has hitherto been diſco- 
vered; tho not the cleareſt, — — — might 
be — However I have endeavoured, that at his firſt ſetti ng 
out, he may ſec dire&ly to the End of his Journey, and tha 
may travel in a ſtrait Line. This being my Aim, im, he oſt na 
expect, to be entertained in his Paſſage e Calch, 
greater Learning than real Uſe in the Qecakiops o of Life; or wi 
the remaining Niceties of Pleading and Practice. For that would 
be a nauſcous and an endleſs. Taſk; and. was never undertaken 
in a Work of this Nature. When the Student is well acquainted 
with cheſe £/ements, touching only, upon common Buſineſs, 
may ene from Reports, — — moſt ac- 
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curate Treatiſes upon particular Subjects, and the beſt Precedents 
and Pleadings, work upon” this Sketch, and improve and fill u 

each Title, according to hi Fancy. And then he may red 

t Miſtakes where neceſſary _ are overlooked, or too mach 
contracted ; 
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contracted; where any Thing, which is taken Notice of is E 
repreſented thro* Inadvertency; or where the Law is not᷑ con- 
firmed by fufficient Authorities; tho the Author had his Eye 
| chiefly” upon the Works of Sir Ele Cote throughout, as the 
and fureſt Foundation to build on. For he is ſtill allowed 
to be the Oracle; tho' many of his Opinions have of late been 
jueſtioned or contradicted; or tho it is now growing into 
Faſhion with ſome, to ſpeak lightly of him. But without doubt 
that Sage of the Law is the moſt methodical, cleareſt, ' moſt j ju- 
dicious and moſt authentick Neporter; ; * his Inffitutes, ſo 
call d, but more properly Commentaries) will be held in the 
higheſt Eſteem, while there are learned Lawyers amongſt us. 
In his Works you will ſcarce find Opinions Obiter, or the Sayings 
of a Judge upon a ſudden Motion at the Bar, or in the Hurry 
of an Aſſiſes, ſet down for ee ; Which is too frequent 
amongſt the Moder ns. 

My Intention, by this Fuſtitute, is not only to help the Stu- 
dents in the T9ms of Court and Chancery, but moreover to re- 
commend the Study of the Engliſʒ Laws, to our young Mobility 
and Gentry, and to the Youth in our Univerfities (not excepting 
thoſe who are defighed for the Clergy, but for many Reaſons, 
earneftly inviting them to it) by ſupplying them with a Me- 
thod, to help their Memories; and to convince them that the 
Study of our Laws is now of leſs Difficulty, and of more 5 
in publick and private Buſineſs, than they are aware of. 
ſufficient Knowledge may be attained by them at leiſure Hour, 
without neglecting other Exerciſes or Studies. They may have 
enough to ſerve their Tuans, if they learn only to underſtand 
the Terms, the Definitions and Diviſions, with ſome common 
Caſes, and the moſt uſeful' AFs of Parliament. Chancellor 
Forteſcuè was of Opinion, that a ſufficient Knowledge for his 
Prince might be acquired within the ſpace of oe Tear, when 
he endeavoured to perſwade him, to make an Enquiry into our 
Laws. And why may not his Words be directed to a moſt 
Hopeful Prince now ſhining on the Line of Succeſſion to the 
Britiſh Monarchy ? . Noſco namque Ingenii T UT Per- 
« ſpicacitatem, quo audacter pronuncio, quod in legibus illis 
ce (licet earum peritia, qualis judicibus neceſſaria eſt, vix viginti 
ec annorum lucubrationibus acquiratur) T U dodrinam Principi 
c congruam in pere UNO ſufficenter nanciſceris ; nec in- 
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« terim militarem diſciplinam (ad quam tam ardenter anhelas) 
« negliges; ſed ea recreationis loco, etiam anno illo, TU ad 
libitum perfrueris. W 


Hardwick, Bucks, Met et * W 
March 25, 1722, . | T. ht: 
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ADVERTISEMENT. 


LTHOUGH this Book hath been corrected and im- 
proved in former Editions, yet as there are a great man 
Determinations of Caſes in the Reports publiſhed ſince our learned 
Author wrote, and thoſe by“ Men of great Abilities, and de- 
ſervedly Eminent in the Profeſſion 3 the | preſent Proprietors, 
willing to oblige the Public, have prevailed on an eminent 
Barriſter thoroughly to reviſe and correct this VaLuaBLe IxSTI- 
TUTE, and render it the moſt complete Work of its Kind, by 
inſerting not only the Caſes from the printed Books, but alſo from 
various Manuſcript Adjudications never yet publiſhed ; He has 
been careful alſo to amend the Errors and Miſtakes of former 
Editions, to inſert the additional Statutes, to examine the old, 
and to add a Multitude of new References. ws 
It is proper likewiſe to obſerve, that by throwing many of the 
References into the Margin, which were formerly in the Body 
of the Work, and by printing the whole ſomewhat cloſer, room 


is hereby made for theſe large Additions, without enhanfing the 
Price to the Purchaſer. 
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* Lord Raymond's, Lord Chief Baron Comyns's, Sir John Strange's, Reports, &c, 
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The Reader is defired to correct the following Miſtakes of the Preſs, . 
64; 14. for Freehold, | Leaſe ; read Frechold-Leaſe. eo | | 
«1. 9. for 25 G. 2. read 15 Geo. a. 843 n 
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e er — end Umpinge. ate (547 
. H A P. 1 I. | 
Of the rn ia Suits er. Civil gh in ae 3 4 (1i2),9 


Ackions, 85 of. the ſeveral 77 0 an, 
Que. Pee 8 TE Pr ar g Len, 


1  Quare Tnipedit, W. and of the A Sorts 
of Writs, and. 7 the Arre 0 . 4 e e a 
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FD in the Nature of — 


CHAP. v. 
Of the Proceedings in(CriminaliCabſos, bi lo the Proceſs .for the 
Arreſt ar Outlawry of the 22 of — - „ Ap- 
{ | CProvers,) , 'Informatians, Ne Beboriohr 


of the Offender upon brs Rea) Part A" Tatar Conviction, 
and Attainder, JupcMent, Potfeiture, Arreſt or Reverſal of 
Judgment, and F Weg Fe Execution, Reprieve, Reſti- 
tution, "1 pag 


* & c OW 1 
+ * ' 7 * 111 
” — * 11 48 | $4 \ n +5 # d 
* ow - 0 = 
* 9 "4 7 
8 1 - . T i «4 4 1 1 . * 0 
18 * 83 .* kh $ " l + * #$ : * 
8 - « &<* ? - 
5 * © * x 5 
. : SS %y ; . F a 
/ wk : * 9 5 . 1 _ 
1 * © * * £ 
R r 1 
I” p * 4 : " * 


AN I 
INSTIT 8 5 E 


8 % an I 
+ = ui 
0 * : 
; int 
* \ F % 
1 ; 6-=, 


se 


E N G T K N. D. . 


* 


1 5 
INTRODUCTION. 
Of England and of its Laws. 


HAT WF DFI LY DT ey Ol 

Sujet of our Engliſh Laws) com 
Wales,” and Part of the Sea; The Principality of * 2 If. 195. 
* 2 was incorporated and united to the Kingdom of; Ker l. | 

England, b ut Piaget * 8. cap. a6. The main Sea, r | 


# 


b | nd .En Hack | 
low-water * 222 glend, is of England, bor . 1 
Scotland was united by 5 an, cop 8. but hath diffrent Lawn x Reps 10h 
and Cuſtoms. . Lend 


The Ifle 6f * Alan is no Part of England, but a diſtinct Teriteeh 5e e 
of itſelf, and out of the Power of our Chancery, ot of erging r. . + 
Writs which iſſue out of Chancery; and hath. been oder r a te 
57 Great ma divers Subjects and their Heirs, --No-A& — 
liament ext to it, Wannen named. geo eee * 
e e 06 wk 
are the er and Guernſy bound by ou 
of Atv except they | named ; neither do Dee 1. * 
N Writs run Into theſe et the King's Commiſſion * 
the Great Seal runs there to redreſs any Injuries or Wron 
——— 
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—— 


2 The Introduction. 
according to the Laws and Cuſtoms of thoſe Iſles. Other Writs too, 
tthat are not originals, may be executed there. | 
„ Inſt. 141. * Jreland is till a diſtint Kingdom; tho' by Poyning's Law, 
+ paſſed there 10 H. 7. All Statutes made in England before that 
2 Inf. 18. Time, are of Force in Ireland; and by ſpecial Words our Statutes 


4 Inſt. 351, ſtill may bind them; Yet they have Parliaments of their own , = 
be 
To 


&c. their Statutes are toſ be ed the King and C 
a © . 8. of Juſtice, the — Fans 
| moſt part) as we have in England. | 
By 6 Geo. 1. ch. 5. It is declared, That the Kingdom of Ire- 
land 7s ſubordinate and dependent, as a nan annex'd, to the 
Crown. of Great Britain, and that the Parliament of Great-Bitain 
hath” Authority to make Lats and Statutes to bind the Kingdom of 
Ireland. And that the Houſe of Lords of Treland have no Power to 
affirm-or' reverſe any Judgment, Sentence or Decree, given ur made 
in any Court within that Kingdom. | 


e : 
England is divided into an ecclefiaſtical and temporal State. 
br Inſt. g4.a 1. The ecclefiaftical State is, divided into two, Archbiſhopricks, 
or Provinces, (viz.) Canterbury and York: Each Archbiſhop has 
Vͤithin his Province ſuffragan Biſhops of every Dioceſs. The Arch- 
biſhop of Canterbury hath under him twenty-one Biſhops, ſeventeen 
of ancient Foundation, and four more founded by King Hen. 8. out 
of the Ruins of diſſolved Monaſteries, (viz.) Glouceſter, Briſtol, Pe- 
terborough and Oxford. The Archbiſhop of Terk hath under him 
within his Province four Suffragans, (viz.) The Biſhop of the Coun- 
ty Palatine of Cheſter, the Biſhop of the County Palatine of Durba 
the Biſhop of Carliſie, and the Biſhop of the Iſle of Man. 7 
Every Province is divided into Dioceſſes, every Dioceſs into Arch- 
deaconries, every Archdeaconry into Deaneries, and every Deanery 
into Pariſhes ; but there are ſome Places that are extraparocbial. 
A Province is the Juriſdiction of an Archbiſhop; a Dioceſs is the 
Circuit of every Biſhop's Juriſdiction; an Archdeaconry of an Arch- 
deacon ; a Pariſh of a Parſon, or Vicar; for a + Pariſh is the Cir 
| exit of Ground in which the People that delongco one Chuthh as 
See . inhabit. © [See 10 Am. ch. 11. For building t new Churches in 
Church-war* London an * od Se 1 | 4 
—_ Ch.7- 2, The temporal State is divided into ſeveral Counties; every 
County into Hundreds; every Hundred into Towns and Villages. 
41 Tnft. ge. u. I, A * County ((Comitatus 4 'comitando, from accompanying toge- 
199-b. 168.8. ther, particularly at the Afſizes and Seſſions held for the County, or 
45. . as ſoine ſay, 4 comitaido Principem) or Shire, is a certain Circuit, 
| or Part of the Kingdom, governed by an yearly Officer, called She- 
riff, or Sbire-Reeve, under the King; for a County cannot be with- 
bdut a Sheriff. The King, by bis Letters Patent, may make a Coun, 
«See k. 4, Ch. ty With its two Courts", the Torn and the County-Court; and that 
1. poſt, + no Part ſhould be exempt from the Authority of the Sheriff, every 
'SeeCh.7- Parcel of Land lies in ſome County. Every County is, as it were, 
_ an entire Body by itſelf; ſo that regularly an Inqueſt, or Jury, hall 
x See B. 4. Ch. not take Notice of any Thing done in another County. There are 
8 Ger called Counties Palatine, (viz.) Lancaſter, Cheſter, and call 
Reini 1 : . am. 


# 


"8 3 — s 1 


+ Parichia of locus in quo dee pela e he, 5 Rap. 67, 


„ 


r 1 


. 57 . . 


N . Towns are Counties; of theſe the 56 Tt an 

famous City 3 wall Tek, er, Canterbury, Ner- 

wich, Worceſter, King ton u 

2 ns ſo Sled becauſe there was a Juriſdiction .: tag. 

MG. ten Tithings, or an Hundred Families ee in ſome neigh- . ee . 

bouring Towns. The People that live in a Hundred, are called | ook get * 

Hendredors,; 12. theſe Hundreds continue to this Day to ſome Pur- 404, 43. 
poſes; but their Juriſdiction is transferred to the County-Court, 3 44. 199+ 
ſome few excepted, which were annexed to the Crown, and grant- 


61 


ed to ſome great Men in Fee, and ſo remain in the Nature of a 8 
Franchiſe, and have Return of Writs, and wherein the Sheriff an- F 
not meddle by his ordinary Authority. — 

In ſome Counties, Hundreds are called Ridings, Roper, or Wa- | 
pentakes. | 


There is a Chief Conſtable ® and a Bailiff of every Hundred, to * $ee Ch. 
execute the Orders of the Sheriff, Juſtices, &c. 


By 2 Ed. 3. cap. 12. 14 Ed. 3. cap. 9 . Hundreds, which had been 
ſeparated from unties, are joined to Thin again, and are to be 
in the Sheriff's own Hands. 


All Grants made fince 14 Ed. 3. of the Bailiwicks of Hundreds, Vows 267. 
except ſuch as then were of Eſtate in Fee, are void. Such are O- 399 


caſions of Delay and Hindrances of Juſtice, when the Execution of * 
Proceſs is taken from the Sheriff. 
3. A Town (Villa or Vicus) was a Precinct anciently contain. Finch 80. 
ten en e. n which account they are ſometimes called 
ing, bings : A; un owns, which are not ruled and governed as Bo- 
roughs, are t Towns, Ws they are incloſed with Walls. 
It cannot be a Town in Law unleſs it hath, or had a Church, ing, 
Celebration of divine Service, Sacraments and Burials. If a Town 


is decay'd ſo that it hath no Houſes left, yet it is a Town in Law, 


There ought to be in every Town a Petty Conſtable, or Tithing- rr 
man, or both, A 
Several of theſe Towns > Hamlets, as there may be ſeveral 

Hamlets in a Pariſh ; and ſotfie e particular Places may be out of a 

Town or Hamlet, as out of a Pariſh, though not out of the County. 

The Addition of a Pariſh i in ori inal Writs, if there are two or 8 z Inſt. 669. 
more Towns within it, is not good. But if there is but one Town, * Vent. 31+ 
the Addition of Pariſh is good within the Statute of 1 H. 


. 5. . 
and it ſhall not be intended (if it is_not pleaded) that there arc 


more Towns than one in a Pariſh. 


Under the Name of a Town, or Village, Boroughs and Cities are P 
; contained ; for every Borough or City is a Town, though every 
Town is not a Borough or City. 

A“ Borough is fo called, becauſe it ſendeth up Burgeſs to Par- laſl. 106. b. 
liament: And this maketh the Difference 4 a Village or 109. 4. 
Toon, and a Borough. Some Boroughs are corporate, and ſome Rn 
not corporate ; if a Borough is decay'd it ſhall ſend * to 669. 
Parliament, as Oli Sarum doth. - 


In old Time, the Towns: that are now called Cities, or Cities 


and Counties, were Boroughs and wn ancient Boroughs were firſt” 
of all Towns. | 


g | *A City 


— 


* Pluralitas non preſumitur, 2 Inſt, 669. 
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v b. A City is a + donate Boroug e eee 
bel a Biſhop; for if the Biſhoprick is diſſolved, yet the City remaineth. 
To have Suburbs proveth it to be a 8 Some Cities are alſo wid 
ties, as before-mentioned. 


„ * to 4 7 20 
Ele, of Juſtice, and to the well ordering of civil Society; ſo the Law 
e England, in particular, is an Art to know what is Juſtice in Eng 
land, and to preſerve Order in that Kingdom: And this Lay. B 
raiſed upon ſix principal Foundations, 
»Dr.ad 1. Upon the Law of * Nature, though we ſeldom make Uſe of 
Stud. Dial. t- the Terms, The Law of Nature: But we ſay, that 2 a Thing is 
5 
7Rep. 12, 13. Teaſonable, or unreaſonable, or againſt the Law of Regen. 
= Dat 2. Upon the © revealed Law of God: Hence it is that our Law 
"+ puniſhes Blaſphemies, Perjuries, &c. and receives the Canons of the 
2 2186 = Church duly made, and ſuppoſeth a ſpiritual Juriſdiction ang. Au. 
thority in the Church. 
Sf. Da 3. The third Ground are ſeveral * general Cuſtoms ; ee Cu- 
chap. 9, ſtoms are properly called the Common Lau: Wherefore when we 
*1 loſt, ſay, it is ſo by Common Law, it is as much as to ſay, by common 
pas Right, or of common Juſtice. 
| ndeed it is many Times very difficult to know what Caſes are 
grounded upon the Law of Reaſon, and what upon the Cuſtom of 
the Kingdom, yet we muſt endeavour to underſtand this, to know 
the perfect Reaſon of the Law. 


Rules concerning Law. 
i Inft. 56.b. f The Common Law is the abſolute Perfection of Neude p Tor 


208. +79. nothing that is contrary to Reaſon is conſonant to Law. Ft, 
Fj; laſt. e * Common Law is common Right. 01 3 
lad. cs. The Law is the SubjeQ's beſt Birth-right. Fs 2k 
it Inſt. g2.a, The Law reſpects the Order _ T. Aach de love? 
Ay 8 It always intendeth the Beſt 

tt Ing. 79 The Law forces no one to that which is impotlible or vain. 
92.8. 12), b. * The Law provides a Remedy for every Wrong. 


2 3 b. » Where one hath ſeveral Remedies, he may uſe which he will. 
oſt. 19 b. 
199. b. | | | | * 7 * Want 


* ” 
, Iz | 4 
* | : 1 
* 40 . — Y W- | IE TIE” a £4 * a 4 8 PO CE — = 


——_ 


Lex oft ſanitio jufta, jubens bowie et * centraria. 2 Inſt. 588, 
dg naturalia h nt immutabilia. 7 Rep. 13. | 4 
Lex off ſumma ratio. 1 Inſt. 319. be 5% 
Lex ſemper intendit quad convenit rationi, - 1 Inſt. 78. b. 
Nihil quod eft inconvenient «ft licitum, I Inſt. 97. b. 
But rationem in omnibus queerunt, rationem ſubvertunt. 2 Rep. 7 5. | 
8 — 7 legem. 1 Rep. 96. 5 Rep. az. 6 Rep. 21, 10 Rep. 139. 
1 Inſt, 25 
| Lex non cogit ad impoſſubilia. 1 Inſt. 92. a. 
Lex non precipit inuilia. 1 Iuſt. 127, b. 
Lex neminem egit ad vana ſeu inutilia. 1 Inſt. 197. b..310. b. 
m _ non dcbet defficere conquerentibus in * exbibenda, 1 Inſt, 197. b. 
2 Inſt. 405. 
Quod remedio ae Mituitur, ipſa re valet, fi ads r. 6 Rep. 68. 
Lex beneficialis rei conſimili remedium erat. 2 Inſt. 689. 
Aliguid conceditur, ne injuria remancret impunts guad alias nin concederetur, 
1 Inſt. 197. b. 


4 lth. ils. 


* 7 he — en „„ 


q * 9 


and Want of Remedy is all One For where pak eh 
i Mo there is no Right 1 


»The Law hath a [Delight i in rug of of Remedy. - | 199. b. 200.4,” 


© The Law favoureth Life, Li | | N 


Taft. 1 
e ee are tobe ee ou ofa le- 12 2 56 * 


The Ignorance of Law cannot excuſe. 
The A&R of Law never doth Wrong. Dial. 2. 
e I er AR Þ ks woke Low; the Law Oi. 7 | 
will never conſtrue it to work a Wrong. n 
£ But it is better to ſuffer a Miſchief (peculiar to one) than a 379; « 
General Inconvenience.  . | ta. 97 


* The Agreement of Parties cannot make that good which welke 
Law makes void. 


| i When the Law giveth an any Thing, it gives by Implication what J., 56M, 
is neceſſary for king and enjoying $95 4.4 
& What is annexed to any Thing by Law, is ſtronger than if it * Lit. 378, 
were put in Writing. | 
400 — ought not to change che Law, which always bath 1 0 
uſed 


No Law can be abrogated but by AR of Parliament. dre 
4. Certain * Principles and . Maxims are another ,Foundation. * Dr. and 
Sech_Mexins ary.not envy. helen for Law, but all other Caſes that d Dial. r. 

applied to them, are to be taken for granted; wherefore it 1 jag. 11.4 
„ * alter any of theſe Maxims or Grounds of Law; * Pref. tothe 
they are of the ſame Strengh as Acts of Parliament when. once the . 
Judges have determined what is a Maxim; for this does not belong 
to a Jury. But if you pleaſe you may com Maxims under; 
neee art the G Law. BAY 


873: &- 


44 


5." Particular. Cuſtoms are « fh Grdund of our Law: Theſe za RA, 
may be uſed in ſeveral Counties, Hundreds, Towns, Boroughs, Ci- chap. 10. 


ad. 


" 


ties, Honours, Manors and Hamlets in Special Caſes. -, Ia. 4e. b. 


Cuſtom is a Law not eſtabliſhed by long Uſe and Con- 


ſent, Particular 8 — Law, tho' they 
are always general Cu ms and the 
Maxims of pgs bs by ſhall try whether there is a Par- 
ticular Cuſtom or no, and not Her wich except the Cuſtom in 
Debate is of Record in the ſame Court. 

There is a Cuſtom in the County of Kent called * Goveltind, Hg | 
(Gave all Kind) That all the Sons ſhall inherit as Siſters at the Com- f 145: «. 
Li, dh And by Cuſtom when ons Brother dies without Lu, By Ranjan 

0 Noe > 1 


= 7 
. . 
* 


2 legis neminem excuſat. ” ” 2 n 
f no te eftus legis — facit | . I oa, & b. 

2 287 
© Lex citius vult telerare privatum dammum quam publicum malum. 1 2. b. 
> Conventio privatorum non poteft publics — ek wy Ti rs 
fo v aqprort atuonruge etna, m1us Ink. 41. b. 166, a. 2 Rep. 73. * 
Pace aliquid licitum git, quod fine pate non admittitur. 1 loſt. 29 N 


ud contra legem fudtum g infecte t. is. or” 
1 lex aliquid- e concedere * — 14 V LE j oe. #" 

non poteſt. 1x Inſt; 56. a.''2 Inſt, . 
* Utique fortior et potentior off di 
n Principia probant, non 1 
Cantra principia negantem non oft diſput 


4 Inſt, 111,” 3 Rep. 12, 45% 11 
— W 234m, * 


2 4 1 Toft, 16, a. 343. © 
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Al the other Brethren may inherit. Lands lying in Int ſhall be 
preſumed prima facie to be of the Nature of Gavelkind, that being 

the general Tenure of that County; and it lies _ the other Side 

»2 14. Raym. to prove them diſgavelled. But ſee the 31 H. 8. cap. 3. 2& 3 
5 Ed. 6. a private Act. And there is a particular Cuſtom in ſome 
See of Copar- ancient Boroughs (called * Bavgd. Bagh; 'or| Borough-Engliſh, be- 
B , cauſe this Cuſtom was firſt in England) where the youngeſt Son 
Lit. 163. ſhall inherit before the Eldeſt. And if the yeungeſt Son die in the 


"x 110. b. Life-time of the Father, leaving Iflue a Daughter, ſhe ſhall take Jure 


140 b. Repreſentationis; and ſo as to Gavelkind Lands, if one of the Sons die 
3 ro, 419. in the Life-time of his Father, leaving Iſſue a Daughter, the Daugh- 
ter ſhall inherit the Purparty or Share of her Father; for the Right 


** of Repreſentation holds in Inheritances deſcendable by Cuſtom, is well 
2s at Common Law: And a Frechold>Leaſe, or Rent in Fee, created 


out of Gavelkind or Borougb-Engliſ Lands, ſhall” deſcend in 
LA. Raym. the ſame; Manner as the Lands themſelves would do®, Gavelkind 


24. 8 h * di 1 | 
* 5 and Borough -Engliſb differ from all other Cuſtoms, inaſmuch as 


1 Salk. 243. the Law takes Notice of them when generally alledged ; whereas | 


41 lat. 155. b. other Cuſtoms muſt be particularly pleaded, | 8 
z Id. Raym. In London there are many particular Cuſtoms relating to Trade, 
_ 243. Apprentices, Orphans, Reformation cf Manners, Actions and Pleas, 
and all againſt the general Cuſtom of the Kingdom. [See 8th Rep. 
126. 2 Danv. Abr. 311. Tit. Cuſtoms of London, and thoſe Au- 
| thors who have wrote on this Subject.] ]]] 

„lad. 33. b. In a © Town a Cuſtom to deviſe Lands in Gaveltind, or Borough- 
110 b. Engliſb, cannot be alledged; for theſe are Cuſtoms proper to Ci- 
0 50. ties, Boroughs and Manors. And yet it appears from our beſt Au- 
77 thors, that all the Lands in England were of the Nature of Gavel- 
' 2 Ld. Raym, æind, and deſcended equally to all the Tue, before the Conqueſt", 
1024. In ſpecial Caſes (I faid) a Cuſtom may be alledged within a Ham- 
Was. 64. let, Town, Borough, City, Manor, Hundred, County. In an U 

| land Town (which is neither City or Borough) a Cuſtom may be 


alledged to have a Way to their Church or to the Market, for the 


Inhabitants to dance upon another's Land for their Recreation; or 


to make By-Laws for the ReparatigQof the Church, or for the 
well-ordering of their Common: Yet as to By-Laws, theſe Diffe- 


© 5 Rep. 63. rences muſt be obſerved ; Inhabitants. of a. Town, without any 


Highway, or any Thing which is for the 


” 


lick; for they are as it were incorporated by the Common Law for 
» * | ſome Neceſſities; and in ſuch Caſes, the greater Part of the Inhabi- 


| 44 tants ſhall bind the reſt without any Cuſtom. But if the By-Law is 


for their own private Profit, as for the well-ordering of the Com- 
mon; there without Cuſtom, they cannot make By-Laws; and 
the greater Part ſhall not bind the leſſer, if that is not a Cuſtom 
too: For here every Act muſt: be warranted by Cuſtom. 

To Particular Cuſtoms two Things are inſeparably incident, 
und 113.b. > Uſage and Time, 1. Uſage muſt be Long, Continual and Pegcea- 
\1 lad 8d. b. 2," Non-uſage is a great Preſumption that the Law will not 

bear it. But an Act of Parliament cannot be antiquated by Non- 
10 fl 113.8. uſer, For no Cuſtom can take away the Force of an* Act of Par- 


. liament, unleſs the Cuſtom is ſaved by another Act; becauſe the 


: In. x8. Cuſtom cannot be «fo: Memory, if there is a Record to the 
* :Iaft.11g 4. contrary z. for Know is as well by Proof, as by one's own 


I pro- 


3 Cro. 497, Cuſtom, may make By-Laws for the Reparation of the Church, 
neral Good of the Pub- 
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proper Knowk an Act of Parliament always 
take r Bo 0 Anas Adtbes not way Te away. 

And a Cuſtom may. | be-alled inſt a Negative Statute, . which 

is made in "Aﬀctnahee 29 mon, Law. 2+?) Tn een 
* Mem emory of 82 Abet D Wik iche {! a, r * 


irn A er 1 
6 1 2 4 + 4495 Ig 


ol} nne Rules concerning 8 DD bo r 2 
Uſage,and ancient Cuſtom make 


: 


- 1 liv. comm; l alan f 54 
Cuſtoms mult be reaſohable, e e ts Tuſice dle void. 1111: 
But the Reaſon of every Aue ee gail 36 N 


r 2 Tk upon good; Conſideration. x1 a 1 | 
| e en e Liberty ob every : + lo 5. * 
one to ale them Ge * are on & 142 h V ain E. 2d of Copyh. | 


Gothe ts b {nin r Cala Ne. 
"em arts i yg wy Clin, * s 
II the Cuſtom is beneficial to * one, 8 ahd, injurious id n multitude; * t. 


e 8. 

i is void, 78 10 71 WF oQ&3 75 

Things cannot be challenged by cue d. are to be W by 

Matter of Record only. WIT 
Cuſtoms are to be £420 ſtrictly, tho Fat” literally, e a Go... 

| tend to the net ene io Thing ommon Law., e 936 eee e ry i. 114. 


They cannot extend to s.newly. cteate dt. nne 
DA res ought to be conſtrued. according e A benden chiles pot... 

ſtom cannot oxalt itſelf upon the King's Prerogative. Vet B. 2. Ch. », 
Cuſtom may > ſupport that Which the King's Grant: ot e 


Ty +3. 1d ui * a1 1 

| 10 g ail 93 ym. 
Cuſtom meerly i in. oe Nagathe. i 18 ok! good. 16, mixt with 1 0 

2 Affirmative, it may be 110328 £2U131003,20 Nm ul L IM | 

A Cuſtom 4 a Custom cannot, ſtand eres > it 1 Inſt. 112 


© Pre ption, is different from Cuſtomn. 11 58 Rep, 183, 


„Teo, Taxes, Ge rs ſometimes Ae flor. ee KEY 
y | ; eh M12... to 1100 h Ses 0 
6, er Lest fe N go . Ke . 7 
dation of our Laws br Ee made, by the King, Lotda e hl he: 
and Teniporal, and N Parliament; which: the 565, „ 


mg of Printin i Big proclaimed by the Sheriff in every: + Boll Abe ' 
eg? Oh: y Virtue of the King's V s Writ. Several Statutes. are pen- tg Rep. 38. 
Charters or Letters Patent in the King's Name only; 8 — * | 
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 Conſuetuds eft altera hs 4 Rep. 2 ſs mne dh KARE Worm ate. Shared © 


Optimus interpres legum conſu W . t, $A "In \ 1 a 
Malus uſus abolendus off. 15 — I 2 141. 4 4 Ind. 12 276. 
ha N now.  uthraites temperis, fed TT el Vf a 
nſt. 141. 2, 23 
cee licet fit 
— * Venn 
. 4 ep. & wh ety. * * 
Obtemperandum off conſuetudini rationatyli, 70s „ 
Conſuetuds ex cauſa rationabili u/itate- privit communem 37. i 


Conſuetuds vincit legem. 4 Rep. 217. 
tellit communem Ken. 1 Inſt. — . 
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1 Rep. 47. To an Act of Parliament *&v every Mani in Judgm ent of Law; is err 
< Up . Acts of Parliament relate to or the Seſſion of Par- 
333.2 liament in which they were made, if it is 12 otherwiſe provided 
REES $6.95 by the Act, 
Hob-111- The Judges ought to take Notice of Statutes which concern the 
| bags King and Queen. 
The Judges will take Notice of general or Nabil Ads, tho 


| 88 7 they are not pleaded ; byt not of "PRI, or frivate Acts, with- 
4 © 1 l 50 out Pleading, 
= * Rol. Abr, The © Expoſition of 3 of Purlianibti es ts the Judges of . 
W's 57 205 the Common Law, tho” they concern Things of a Spiri al Nature, 
god The * Title of the Act is no Part of the A 


= 175 F The * Preamble or Rehearſal of a Statu WA to be taken for 
6 Rep. 13- Truth; therefore good 2 and P. Proc | may be drawn for 


—__ * wah the Preamble or Rehearfal,* nn 
_ 1 3 oY 43. The Words of an AR of EA muſt be taken in a. b, 3 
23k | "11 Rep. 33. fy] Senſe, © 
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2 Inſt. 165, * ſuperior to thoſe that are before Pre . * 
166, 457: | vided there are any of inferior Rank to ſatisfy the general Words®, 
2 2 Inſt. 137, Statutes muſt be interpreted by reaſonable Cale accord- 
1 | we Max, ing to the * Meaning of the N | 
. 8 It is natural to conſtrue one 


— * T hings for . or to ova a Failure of Jeans. ak 
50 b. 76 2 excepted out of a Statute. 


>7.b. 2:4. b General Words of an Act ſhall not Me away 1 neceſſary Incidents 
365.b. 381.b. A penal Statute regularly ought to be conſtrued ſttictly. But i | 


1 ; 10 rape a be conſtrued basupy! or r what is out of the. iſchief is 
= - | 152,168, 242, 4 * i out 
6 251,258,393, | n 16% * n ns foo We 
1 p Ol. ; 4 1 1 e n Nor, ot 
1 2 rn — 
= % „  Cuntemporanta oft, i. lege of . 2 bl 204,24, 136, 19, 181; 
, | d 4 15 > 107, 4 Inſt. I 38. , 


. 199, 649. Ex — et e ae fit optima 1 2 Inſt, 317. 2 Rep. 71, 
1 ID, 5 Rep. 7. © Relatio fit ad proximum antecedens, niſi impediatur ſententia. 2 Rep. 71. 
14 5 | 5 Rep. ft Verla e certitudinem n, "af" aint ark pd ny , 
18trange 253. renad 
202170 5 . dictum 2 off b A 2 Inf. 97. We 
# 13 ui omne dicit," nibil encludit. res 
Ae Corral clauul non porrigitur ad ca ques ſpecialiter fant ele aut yy 
N 11 


Ubi lex NE — — 2 Inſt. 43, 83. 


10 ws 101. 

haquitar, cgſſante rations reftringi: 4 Inſt. , 

wy re: ns communis — Rep. 37. r 
i . in litera, heret in curtice. 1 loſt, 54. b. — b. 


5 non ſunt. jura. 4 Rep. 46. 1 Init. e . 2 Rep. 56. 
45 2 — reprobatur. 4 Rep. / 


Summum jus «ft ſumma i imjuria. 2 IR. 95. 
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As of Parliament that ate a 
or impoſſible to be , 

Tho ſureſt Conſtruction is | "hs 2 
The Reaſon of the Law is Lis of the Law, Ti ans 
General Words will not always be allowed to transfer @ Right. 1 
s Cuſtom or U Interpreter of a Law. | 7 

2 2 coaStatute where And rg ( — 
5 Old bee touſt give Place $0 ue whers r 


But as Affirmative Act ſhall not repeal 4 precedeti Affirmative W 
or the Common Law. | 228. 


9 — of Parliament againſt the Powe ef blogunt Palaments;" Rep. 625 


A * Saving ; dieſes cept eee ONE. No. {Ta 
Wins an mn AR makes any Thing as againſt a Per AKA pag 
certain, ft ſhall not take 2 away the the Right of another, tho rent Rep. 138, 
is no Saving. 
| By repealing of a repealing Statute, the ett bree 
By reviving an Act — the Act of N is of no Force. 1 
An Act of Parliament cannot be anti by  Nan-uſer. ln. b. | - 


For the true Interpretation of Statutes * Four Thin are to ben ne 
obſerved and confidered : 1. What the Common Law: was e 
| CO 2. What was the Miſchief or Deſect 
| provided for by the Common Law. 3. What Remedy the Sta- 


tte his appointed to cure thy bet or Beer 4. The true 


| Theſe are the Foundations and Six Grounds of the Laws of 8 5 
land. For tho' they are divided into three Parts'only, παNα. x N A 

Into Common Law, Particular and Statutes or Acts of», — 3 | 
Parliament; yet under the Words Law, the Lan of Nature 4 . 
or Reaſon, the revealed Law of God, the General Cuſtoms of the I * 
Kingdom, and the Principles and Maxims of the Law are included. RE pL * 

This Diviſion is moſt in Uſe, and moſt conciſe, but it is obſcure * * 
There is * another Diviſion of our Laws more than either; as »; bind "i | 
into the tive or Crown Law, the Law and Cuſtom of Par- SD f 4 
liament; the Law of Nature; the Common Law ; the Statute Law -w: "I 
reaſonable Cuſtoms ; WT” (8. War and Chivalry; Eccleſi- 
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rationibus paria jura defiderat. 1 Inſt, 24. b. 
— en ee ras c e- 
pretatur et emendat, 
Rat pj vin 1 Inſt, 183. b. 191. . 2 luft. 


Ubi eadem ratio, idem jus. 1 Inſt, 10,4. 191. a. . 
Diſfmilium diſfimilis oft v atie. 5 0-0. Rep. 18, 
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certain Courts and Caſes; Foref Law ; the Law of Marque or Re- 

« Sce Mag. prijal; the Law of Merchant The Laws and Cuſtoms of the 

Aera 15. Illes of Jerſey, Guernſey, and Man; the Law and Privilege of the 

ab . grannaries. "But this large Diviſion too may be reduced to the 

common Diviſion; into Common. Law, Particular Cuftonis and Sta- 

tutes. All is founded on the Law of Nature or Reaſon, and the re- 

vealed Law of God; as all other Laws ought to be founded. 

VU pon theſe Laws, there are many Caſes ſolemnly Adjudged in the 

. . higheſt Courts of Juſtice, which are collected in the Books of Re- 

. . — * 3 have . Weight with the Judges in their Debates 

upon like Caſes of theſe Reports are as highly valüed as 

the Reſponſa Prudentum —— the Romans to be found in the 
Dig, which were Autboritative. 

J The Objetts of theſe Laws are, 1. The Perſons of which E 

.und is compeſed. 2. Their Eftates. 3. The Crimes and MR 

muaanors that be committed by them, call'd Pleas of Oe. 

„ Gurte of 3+ or. JuriſdiQtion of Courts, 'and and dhe Man- 


ner of the Procee ngs ; therein 
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1 WE Sex, Agr, Health, Liberty, Reputation. „ 
; * Aon 2 ö 
Have faid, chat the Objeft of the Lay of are 1; Pers Of bert 
ſons. 2, Eftates, 3. Crimes and Mi e or : Pleas of in their Na⸗ 
1 2 4. The Cotrts of Juſtice; ' M n U yr! 2210 be 2 
i are 5 de conſidered in their Narks and in n þ 
Relative or Civil Capacites. 122 | ah, theit #3 * 


A Perſon in its Natural Capac ets 22 Man or. w m * hs 
Which Capacity the Law takes Notice it Life, Ser, He alt, 3 
Good Name or Reputation\ | Y 


I. Life begins when r -Weinbj-* for Ya es 8 
Woman is quick with Child, and killeth it in her Womb, and e 4 80. 4 
is delivered of a dead Child, it is a great Miſdemeabor, though if Þ, c. | N 
not Murder: A 33. . 
this is Murder: The. Birth is uſually at the End of pine Tolat : Cont, bs 
Months after Co teckoning Days to the Month: 0 tow 
'Therefote if born in jo ont; ce 0e frith forty Wes 
ae the: Death be hr Huſband, it is held to be legitimate: th: 
there is no exact certain Time fixed by Law, CR 
Child were born the Law determines it to be illegitimate} but 
ſhall be found rr ws on the Examination of we 
and, &c. tor; by of Nouriſhment, perhaps an l 
born $ aus op forty Weeks, and by t at the 
onth 
An Infant in ventre ſa mere (in the Mother's Wend) miy 
ſuppoſed to be born to many rpoles, A Surrender e. 8 
bold Eſtate to an Infant in the Wand ie 
is an Appointment of 8 of 
ther, 12 Car. a. cb. 24. 
[By 10 & 11 W.3. cb. 16. 204 
take Eftates, as if born in their 3 
be no Eſtate limited to Truſtees 
e et a 
A the Life of every Man is rides he eee ee Ba: wy 2 0 
Riga ce hs Pit g. King hat he 2 8 1 
him and his Country: Therefore, a Rogue | 
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\ to ſtrike off his left Hand, thereby to | have a Pretence to beg, 

was ited and fined, with his Companion. 
es Rep. 48%. There is a Civil Death as well as a Natural Death: If a Leaſe 
0 is made during Life, it may be determined by a Civil Death, as by 
entring into mc * But if the Leaſe is to have and to hold 


fox the Term V . *71 ir Fin © by a 


Civil Bech 8 / 
The Se nx. N. The Ser is Ma ene, or an . 10 5 
s 2 * Male and Female. An Hermaphrodite ought to be Baptized ac- 
28 45. cording to that Sex which is moſt apparent, and doth moſt prevail. 
3 laſt 4. Aird doth Man and We and 44 Virgin iv inch» 
— AS 243d. qed under the Name of Mulier. — 
v7 [See the Statutes concerning Women, which wilt be cited again 
in a proper Place, 3 H. 7. ch. 2. 4 & 5 Ph. & Mar. ch. 8. 18 El, 
2 9 E. cb. 9. pl 1. eb. b. lo mene. 
45 11 III. * Full Age of Male or Female is at b Twenty-one Vene, 151 is 
L. 104%. not material at what Hour of the Day one is born, for there muſt 
We Fractions in a Day. Pewag - a Man wu born the firſt 
of February, and lived to e laſt Day of January Twenty- 
one Vears, and on this laſt Day makes his WII [of his real Elta 
| and dies by Six at Night chat Will is good, and the Devifor was 
LA. Rem. of Age. Odd Hours in a Legal Computation are teiccted. A 
ath divers Ages to ſeveral * at Twelve he ought 
1 take the Oath of Allegiance z at Fourteen be may conſent to 
b loft. 135.b. Marriage, chooſe: his Guardian, is ſuppoſod to be at Years of Niſ- 
, + a 44 b. cretion, and if ſo in Fact, may make a Will of his perſonal Eſtata ; 
— at Seventeen may act as Executor, and at Twenty-one he may alien 
bis Lands, Good and Chattcls, but nat before. A man had 
1 1 N Seven Ages for ſeveral Purpoſes ; but no the Law is al- 
ctered. At Nine Years of Age he may have Dower ; at Twelve 
eme conſent Þ dag ere at Fourteen ſhe is ſup to be at 
1 of Diſcretian, and may chooſe a Guardian; and (if of ſoflitis 
Oi. Rep, EEE Will of her perſonal Egate', (tho ſottie 
74: (he may at Twelye] at Seventeen — ele, and at 
e and Twenty ſhe may alienate her Lands, &c 
Beſore the Age of Twenty-one, a Man or Woman 4 is call'd an 


- 11:1 1716. a, wr A 1 and before ſuch Age, any ® Deed, or ether Wri- 
172.2 2006 . avoided: Matters in Foz? 1s either within Age or at 
* 483) Age, but Nauen of .Revord,! as Statutes, Fines,' only during 
. — Infant appaate by A du Recovery 

| 135 8 an ttorney, and a R s h 
To os  agriph bi, be may avoid. e my 


por it hall he tried by the , hater he war within 
when he made the Warrant of D 
Though an Infant cannot alienate 8, Goods or bitte ; 3 
leg. 172.2, Jet he may bind himſelf to pay dor Nace Nes, as Meat, Drink 
i rel, Pbyſiok, Loctructiom for Himſelf, Wie, Children L 
"1 Sid. 112, Fam”, But if he bind himſelf in a Bond, or other Writin 
' witha 


enalty, for the N of any of theſe Neceſhir . 
ol. Bond shall not bind bim. And if he —— R 


e. Na Debt for Neceflaries, and applios it accordingly, | Kb ba 
\ Lev: by, e at law, 4 baue waſted itt. But be is fe | 
25 n Euer, «nd. the Leader of the Moncy — 
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is liable to Coſts , but not an Infant Plaintiff*, for any one may Dyes 484; * 
commence a Suit in his Name as hext Friend, but he does it at the: — qo 
peril of Coſts. -* An Infant is bound by all; Conditions, Charges . — ono 
and Penalties in an Original Conveyance, Whether he comes to the 8. C. ehe 
Eſtate by Grant or Deſcent; except that of doubling the Rent ſor 8. % % * 
Non- payment. [See the Statute of Merton, cb. g.] He ſhall be alſo", 0 
niſhed for doing or a Waſte, when Tenant for Life or % b. 30d. b. 
. Nay, the Law gives him a Capacity to purchaſe or cons * » Inte 8. b. 
tract without Conſent” of any other, for it is intended for his Be- 155 939. 4> 
nefit, and the other Party is abſolutely bound: Vet he at his füll! 
Age may either agree to it and perfect it, or without any Cauſe al- 
ledged waive or diſagree to the ſame; and ſo may his Heirs after 
him, if he agrees not to it after his full Age. If he is an Execus⸗ 
tor, he may give an Acquittance on Payment; not without Pay- 
ment. He may appoint a Guardian to his Children by Deed oe 
Will, purſuant to 12 Char. 2. Ch. 24. Wenne 
By 5 Elz. ch. 4. An Apprentice all be bound. by: bis | Indenture, 
notwithſtanding his Nonage. And by 2. & 3 Ann, ch. 6. Tuffrcesiare 
empowered to put out poor Boys of ten Tears of Age Apprenti as io 
by e | rf , P 121 ee of BY ' NA * 1 HY 
By 7 Ann. ch. 19. Jnfants ſciſed on ed of Eftates in Fee, * © 
in Tru or in Mortgage, are 5 eds, compellable to male Con- | 
weyances of ſuch Eftates, hy the Directions of the Courts of Chancery 
or Exchequer. _ PR cn | | ee ee ont. 
As to an Infant's Rixbe to an Eſtate, Nonclaim ſhall not bind Li. 402. 
him; nor any Laches or Lack of Diligence; or Negligence, be. lud. 276 a. * 
imputcd to him during his Infancy, except in ſome particular Caſes. Wa, — = 
Courts are ſo tender of the Intereſts of Infants, that where an In-; Was. 368. 
fant Heir by Anſwer in Chancery inſiſted, that being an Infant, 
the Parol ought to Demur, It was ordered accordingly, although 
the Infant's Counſel offered ta Waive the Objectiom, as Prejudicial 5 
to the Infant? . And where a Legacy being given to a Child, the : Caf. temp. 
Executor payed it to the Father; this was held to be a Miſpayment, 9 
although the Teſtator hat by Parol, on his Death - bed, directed 0 
it ſol. . * LT — 8 44188 „ he Os "PM > Wan. 264. * 
Laches ſhall prejudice; an Infant if he preſents not to a Chuck by 
within fix Months: For Lapſe ſhall incur. . So in Caſe of a Fine, + - + © 
here the Time, begins in the Life of the Anceſtor. In Caſ&rotan 
Appeal of Death of his Anceſtor, where he brings not his Appell 
within a Year and a Day, as ſhall be obſerved under thoſe Heads. 
An Infant or Minor, ſhall Sue by Prochein Any, (his next E, N. B. 2. 
Friend) or Ouardian; I See Vm. 1. Cb, 48. Weſtms 2. Ch. 18. 1 | 
burabyays Defend by Guardian, The Courſe; hath. heem to allow 342. 
One of the Otlicers of the Court to be Prochein Ay, or Guardian, Nett. 194, 
if a Guardian hath not been particularly appointed by the Father, W | 
uant to 12 Char. 2, ch. 24. [See 21 Toe, 1 cb. 13. ] But if an 6. 
Infant joins with others of 2 2 and ſues in auter Droit (or: d 197%, 
| | | in . 
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14 An Iuſtitute of the Book I. 
* 21d. Raym. in another's' Right as Executor,) or to an Information in the 
* Crown- office for a Riot, Cc. he may appear by Attorney. 
Ik Huſband and Wife are ſued, the Wife being under Age, ſhe 
v1 Roll. Abr. muſt appear by Guardian“. 
283 3. In Criminal Caſes, the Act of an Infant ſhall not be imputed to 
Dr. & Sd. him; no not in Caſe of High Treaſon, till he is of the Age of 
Dial. 2. Fourteen; Which (as hath been ſaid) is accounted the Age of Diſ- 
: * 247. b. eretion: But in ſome Caſes of extraordinary Malice, an Infant un- 
3 Inſt. 4. 6. der 14, comes within the Cenſure of the Law. | . 
| 25 f. C. h. IV. Health is deſtroyed either by the Diſeaſes of the Bedy or 
1 Mind. | 
. . The Law regards Health, or the Diſeaſes of the Body, when 
it allows of Eſins (or Exonnies, Excuſes) upon the Account of 
Sickneſs and Danger of Travelling, for not anſwering in real Ac- 
tions, or for not coming to perform Suit in a Court-Baron, or when 
*F.N.B. 234. 2 Writ is granted De Leproſo amevendo to a Pariſh, [See 1 Fac. t. 
1 Inft. 135.b. ch, 21. An Act for Ordering Perſons infefled with the Plague, and 
8 5+ ſbe 26 Geo. 2. ch. 6. 29 Geo. 2. ch. 8. For the Performance f 
Quarentine. | At 
But it is of more Uſe to conſider the Diſeaſes. of the Mind. 
He that is Non compos mentis is diſeaſed in Mind. Non compos 
71 Inft.246.b. mentis (for that is the moſt ſure and legal Word) is of four Sorts. 
FRep. 124, 7+ An Hic, or Natural Fool, or one of unſound. Mind and Me- 
mory from his Nativity. If he hath ſo much Knowledge that he 
can read, or meaſure an Ell of Cloth, or name the Days of the 
Week, whereby it may appear that he hath ſome Light of Rea- 
ſon, then ſuch a one is no Natural Fool, 
2. A Madman, or he that by Sickneſs, Grief, or other Accident, 
wholly loſeth his Memory, or Underſtanding. 
3. A Lunatich, that hath ſometimes lucid Intervals: He is Non 
compos mentis ſo long as he hath not his Underſtanding. 
4. Laſtly, he that by his own vicious Act depriveth himſelf of 
his Memory and Underſtanding for a Time; as he that is drunk. 
This kind of Non compos mentis ſhall give no Privilege or Benefit: 
But what hurt he doth his Dunkenneſs ſhall aggravate, tho' it is 
too often made Matter of Excuſe. | | 6 
Now every Deed, Grant, or Gift, which is made by one who is 
Ii. 40s: Non compos mentis is * voidable, or may be made void. And yet it 
406. ſhall never be avoided by himſelf, becauſe when he recovereth his 
_ Memory he cannot know what he did when he was Non campos; 
ii, | AH 
contr. and becauſe no Man of full Age ſhall be received in any Plea to 
4 202. ſtultify or difable himſelf, i. e. 4 Civil Caſes: For in Criminal 
dio. % b. Caſes, as Petit Treaſon, Felony, his Acts ſhall not be imputed to 
zTnft. 4, 6 him. But the 1 after Office found may avoid a Deed, or 
| 1 % Grant, for the Benefit of the Nen compos. All Acts which 
3 „ 4b. doth concerning his Lands, or his Goods, in a Court of Record, 
100 * 4 Rep. 12. ſhall bind himſelf and all others Claiming under him for ever; by 
1 18 1273. reaſon of the Inconveniencies that might otherwiſe follow. But 
by | 1 Inft. 247.4. Acts done out of Court ſhall bind only during his Life, his Heir 
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« Nemo contra fuctum ſuum venire poteft. 2 Inſt, 66, 
eee lg 1 Inſt. 247. b. 
Furioſus folo furere punitur, Ibi 
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having Liberty to avoid them, and as to third Perſons they are ab- | 
folute y = But Relief may be had in a Court of Equity, againſt « 1 Id. Raym. 
the Act of a Non compos, either by himſelf and his Committee du- 373 fc. 
ring his Inſanity, or by himſelf he has recovered his Under- 50. 
ſtanding*. [And according to later Determinations, gven in a Court» « Eq. Ab. 
of Law, he may avoid his own Acts by pleading Non gt factum, 478. 279. 
and giving Lunacy in Evidence. So that the Notion that a Man 
of full Age cannot ſtultify or diſable himſelf, ſeems to be over-ruled*,]* Ed. Ab. 
A Non compos mentis may * purchaſe Lands without Conſent of any . 
other, and he himſelf cannot waive it; but his Heirs may. And . Lat. 2. b. 
[By 4 Geo. 2. ch. 10. Idiots and Lunaticks and their Commuttees 
are enabled to convey Truft- and mortgaged Eftates by Direction of the 
Tb Kg is General Guardian of Jdiots, Madmen and Lunaticks, 
By the Statute De Prerogativa Regis, or 17 Ed. a. ch. g. The 
| King ſhall have the Cuſtody of the Lands of an Idiot, or Natural 

Fool ; | taking the Profits thereof during bit Life, without Waſte, 
and finding him Neceſſaries : And after the Death of ſuch Igtats 
ſhall render the Lands to the Right Heir. e | 

This Statute does not refer to an Idiot by Accident, or ſubſe- 
quent Infirmity. The King ſhall have the Cuſtody of the Lands 
of an Idiot during his Life, becauſe there is no Hopes of his Reco- 
very: And therefore he may let them to Farm rendering a Rent. 
Though the Statute" gives only the Cuſtody of the Lands of an 
Idiot from his Nativity, the ſhall have the Cuſtody of the 
Body, and of the Goods and Chattels, as well as of the Lands; ex- 
cept the Lands of an Idiot holden by Co of Court-Roll : For it* 4 Rep. 127; 
would be prejudicial to the Lord of the , if the King ſhould Coke Com- 
have the Cu Rr  BcS 2 | 4 ok 
By 17 Ed. 2. ch. 10. The King ſhall provide | 
of Lunaticks be ſafely kept without Waſte, and they and their Fa- 
milies maintained by the Profits : And the Refidue ſhall be kept for 
their Uſe, and be delivered unto them when they come” to their Right 


This Statute (which was but a Declaration of the Common Law) 

ſays, Alſo the Ring ſhall pꝛovine, &c. which  ſhews he hath not 

the Cuſtody of the Lands or Body of a Lunatick, as he hath of an 

Idiot : For they may recover their Memories, which an Idiot is not 

preſumed to do. So that the King is Guardian of Tdiots Lands zith- ; was. 510; 

out Account, and of Lunaticks with Account, For if the King pro-, Rep. 12. 

videth one to have the Care and Charge of him that is Lunatick ; 

or if one of his own Head taketh upon himſelf the Guardianſhip of 

one that is a Lunatick, he ſhall be accountable to him as Bailiff, 

or „ 4 Fin 

_ an Idi Sur fend, the Suit muſt be in 
his Name; but it ſhalt be Clone dy others for his Benefit, « Rep. b. 

en po — Fs _ ſue in his own Name. If an 

leir is an Idiot of w ever, Man may make a Ten- 

der for him, the Law in by Caſe bein 5 * Charity. e T 
But the Crown doth now grant, = * the Royal Sign Manual, 

the Care and Commitment of the Cuſtody. of Liars and. Lumaricie, 


. 


„ 


and of their Perſons and Eſtates, to the Lord Chancellor or Lord 

who upon Petition iſſues a Commiſſion in the Nature of the Writ 

De Lunaticv inquirendo, and, the Party being found Idiat or Lunatich, 
grants 


. . 
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1 grants, the. Cuſtody of H, benen and, Rane n gf Relations or 
» Wms 10/, Friends, who are called Committees. And whether he be Ilia or 


103, Kc. Lunatic, the Committee of the Eſtate hath it only for the Benefit of 

See Slaprlians the Idiot or Lunatick;, and the Lord Chancellor directs a proper 
Chancery... Part of it to be applied for his Maintenance and Support. 

By 17 Geo, 2. c. 5. Lunaticks, ar Madmen,, may be appreberided. 

Ly 5 Warrant of two: Juſtices, and during their Madneſs locked up 

and chained . where apprehended, if their Settlement is in the ſame 

County, or otherwiſe be ſent to their laſt legal Settlement, to be there by. 

Warrant of two Juſtices of that County keked up and chain'd : Aud 

the Charges .of Removal, Maintenance, &c, ſhall be paid out of the 


3 Madman 's Ejtate, if he hath any; if none, by. the Pariſh. \\ + ' 
Liberty. V. Liberty, conſiſts in a Power to do as one thinks fit, unleſs re- 


> 1164. 253.b. ſtrained by Force, or the Law. Impriſonment is a Reſtraint of a 
2 Inſt. 59. Man's Liberty under the Cuſtody of another. One may. be /aw- 
2 Iaſt. 53, Fully impriſoned by the King's Writ, or unlawfully. An unlawful 
482. Impriſonment is not only an. unjuſt. Impriſonment at the ſirſt, but 


£ 


Drink, or Lodging) this is an unlawful Impriſonment. An Action 
of falſe Impriſonment doth lie againſt a. Bailiff for Arreſting One 
after the Return of the Writ is paſt, it being now without Writ: 


«2 Inft. 432, * He that is 7 Stocks, or is under an Arreſt, is ſaid to be 


n Priſon, | Unlawful Impriſonment is ſometimes called Dureſi 'of 
bg ' Impriſenment (from Durities) as where one is wrongfully impri- 
* 2 Inſt. 482, ſoned or detained, till he ſeals a Bond. But not where 'a Man is 
433-+ ©... lawfully impriſoned for another Cauſe, and for his Delivery ſeals 
4 Toft 75 a Bond; nor where being arreſted at the Suit of another, and in 
Priſon on ſuch an Arreſt, he willingly: ſeals a Bond to a Stranger. 

'1 Roll. Abr.“ A Son ſhall avoid the Action by Reaſon of the unlawful Impri- 
687. ſonment of his Father; a Huſband by Reaſon of the unlawful Im- 
riſonment of the Wife. So if one's Beaſts are unlawfully impri- 

ſoned till he Scals a r he may r the Action. So if one is 

nder a juſt, *-Fear, of being impriſoned, killed; or maimed, and 
G ea don ape Derab an inns 
2 luſt. 413. and in both Caſes he may plead the Dureſs, and avoid the Action. 
If it be only a Threatning of a Battery, which may be light, or to 

take away my Gqods, or to burn my Houſe, this will not make, 

5 the Deed made . that Occaſion to be by Dur; for there one 

may have d by Recovery of Damages. There muſt be 

ſome Threatning of Life, or Member, or of Impriſonment, and to 

the End of obtaining the Deed, and thereupon the Deed muſt be 

made. To threaten another to kill or maim, or impriſon him; if 

he will not ſegl a Dęęd to a third Perſon, and thereupon, he doit, 

| this is as yoidable, as jf it were made to the Party himſelf. +: 


\ 
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Yep one is detained longer than he ought, though he was at fioſt. 
awfully impriſoned, For if a Sheriff, or Gaoler detains a Priſoner, 
in Gaol after his Acquittal (unleſs it be for his Fees, not for Meat, 
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Even lawful Im priſonment is ſo far pitied, that by ſeveral Sta- 
tutes, as well as by Common Law, Defaults are ſaved on that 

ccount. a 5 
— Law * favours, Liberty, and the Freedom of a Man from « 18d. 124 b. 
Impriſonment ; and therefore kind Interpretations ſhall be made on 2 Inſt. 42. 
its Behalf. If a Man is unlawfully impriſoned, he may have al 0 kep. 56. 
Action of Treſpaſs for falſe Impriſonment, and recover Damages: 
Or he may have the Writ of Haveas\Corpus, and upon Return » 2 tag f. 
of this Writ by the Gaoler, ſetting forth by whom he was commit- 4 lad, 182. 
ted, and for what Cauſe, he ought to be diſcharged if it appears to Ses Cata- 


* 
logue of Writs 


be againſt Law. But if the Caſe be doubtful, he may be-bailed. B. 4. ch. 4. 
If the Impriſonment appears to be < juſt, he ſhall be remanded to the Pt 
Priſon, or bailed. [See Magna Charta, cb. 29. and the Petition of Ste of Buil | 
Right, 3 Car. 1. ch. I.] '\ 


to ſerve him out of the Kingdom ; for that would be Baniſhment: ü Abe 
No, he cannot ſend one into Ireland, againſt his Will, to ſerve as 166, 


his De there*. 17 Rep. 7, 8. 
51 b 


By 31. Car. 2. ch. 2. [called the Habeas Corpus A#, and enti- 
zuled, An Act for the better ſecuring the Liberty of the Subject, 
and for Prevention of Impriſonment beyond Seas.] A Prefoner m 
have an Habeas Corpus from any Judge in the Vacation, returnab 
immediately (unleſs committed for Treaſon or Felony, plainly and ſpe- 
cially expreſſed in the Warrant, or for other Offences not bailable) 
and upon his being brought up, ſuch Judge ſhall diſcharge bim upon 
Bail, to appear in the King's Bench the next Term, or at the next 
Affizes or Seffims, or General Gaol- Delivery, or in any other Court 
where the Offence 1s cognizable. 

And Perſons committed for Treaſon or Felony, plainly and ſbe- 
cially expreſſed in the Warrant, who ſhall petition in open Court the 
firſt Week of the Term, or firſt Day of the Seſſions of Oyer and Ter- 
miner, or Gaol-Delivery, after ſuch Commitment, to be brought 10 
Trial, and who fhall not be indicted ſometime in ſuch Term or Seſſions, 
ſhall upon Motion the laſt Day of the Term, or Seſſions, be let out upon 

| Bail; unleſs it appear upon Oath that the King's Witneſſes could not 
be produced that Term, or Seſſions: And if ſuch Perſons, upon ſuch 
Prayer, ſhall not be indifted, and tried the ſecond Term, or Seſfions, 
after Commitment, they ſhall be diſcharged. | 

A Subje committed for any Crime, ſhall not be removed into the 
Cuſtody of any other Officer, unleſs 


5 by Writ. 
This AF fhall not extend to di e P charged in 
Civil Cauſe, 4 ſuch Civil — any ao as 
VI. The Reputation alſo of a Perſon is under the Protection of Reputation, 
the Law: For Perſons in their Natural Capacity, abſolutely and 
ſimply conſidered, have an Intereſt in their Bool Name: Scandal 
and Defamation are injurious to it. But defamatory Words are not 
actionable, otherwiſe than as they are ſuppoſed to be a Damage to 
the Perſon injured : The mere Contumely is of little Conſideration. 
A Contumely, or Scandal againſt the King, a Peer of the Realm, 


or a Magiſtrate, is eſteemed to be of a heinous Nature. t ce of Nobl. 
Hey poſt. ch. 4. 
Of LibelsB. 3. 
ch. 3. 
F CHAP, ces, on the 


CaleB.4.ch 4. 


poſt, B. 4. che 
| * & . ; 
The King cannot ſend any Subject of England * againſt his Will 17 laſt _ 
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Book I. 


CHAP. II. 


Of Perſons in their Relative or Civil Ca- 
pacities: And therein of the King and 
Queen. | 


Of person in A\ Perſon in its Relative or Cuil N is either the Ning, 
. Civil or a Subject: A Subject is either of the Clergy, or Laity, No- 
Frese, bility ot Communalty; and ſome amongſt the Nobility and Com- 
monalty, are of Military State. And more particularly, a 
Perſon in a Civil Capacity is a Maſter of a Family, Huſband or 
Wife, Parent or Child, Anceſtor or Heir, Landlord or Tenant, 
Guardian or Minor. Afterwards a Perſon may be further conſider- 
ed in ſome Publick Office, as Sheriff, &c. And laſtly, a Cor pora- 
tion, or Body Politick, is eſteemed a Perſon in Law. : 
© This Account of a Perſon in a Civil Capacity, ſhall be given in 
ſeveral Chapters to the End of this firſt Book. And as a Perſon is 
to be conſidered as King or Subject. It will be proper to ſpeak. 
firſt of the King, and his Conſort the Queen. 
The King. I, The King is the Head of the Common-wealth, immediatel 
*41alt. 342, under God, and the only * Supreme Governor. [See 24 H. 8. cb. 
12. 25 H. 8. ch. 21. 1 El. cb. 1. 1 Ja. 1. ch. 1.) By his 
cap. 16. taking the Imperial Crown _ himſelf, all * Attainder of his Per- 
n 1. >" ſon is purged ipſo facto, without any Reverſal. He cannot be a 
x Toft, 43. a. Minor, or under Age. In him there is no © Imperfection, Negli- 
* gence, Laches or Folly. 
rag It is his Prerogative to make War or Peace, He is the * Foun- 
1 Inſt. 41. b. tain of all Honour; has the ſole Power of conferring Honourable 
8 wh Titles, and has the Choice and Nomination of all Counſellors and 
' Finch 84, Officers of State. He may create Biſh6pricks, Deans and Chap- 
4 Inſt, 204. ters, Univerſities, Colleges, Counties and Counties-Palatine, Cities, 
Boroughs, Fairs, Markets, Foreſts, Denizens. He can put a Va- 
© Plowd, lue to the Coin; * for it is either coined by his immediate Authority, 
314 &c. or Foreign Coin is made Current here by his Proclamation. Ta 
„ 4 b. make Money, the Law gives the King all Mines of Gold and Sil- 
2 Inſt. ;76, ver; or where the Gold and Silver in the Mine is of the greater 
* Value, [See 1 N. & M. cb. 30. 5 W. & M. cb. 6. ] and Liberty 
5 Rep. 114. to dig in the Out-Houſes of another, but not in his Dwelling- 
{5g Houſe. He is the General Guardian of all Idiots and Lunaticks. 
169. He is a Corporation, or Body Politick ; and when the Royal Bod 
di Inſt. 43. Politick of the King doth meet with his Natural Capacity, it 18 
a. &>. drowned in the moſt Worthy, He never dieth, for in Law it is 
7 Rep. iz ſaid, the Demiſe of the King. The Judges will take Notice, ex 
1 Inſt. 9.b. officio, of the Day of the King's Demiſe *, | 
g2 . But more particularly, he hath a Preregative with reſpect to 
| Church Affairs, with relation to the Parliament, to Property and 
b 1 Inſt. go. b. Suit in Courts, Grants, Eſcheats, and Forfeitures. His Prero- 
| gative 
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he King' 
from al 


gative ſignifies the 
Law giveth the Crown : 


of Religion, are to be obeyed. 
or Provincial Council; and by his Licence and Royal Aſſent, 
nons made in Convocation * concerning Ecclefiaftical Affairs, obtain 


the Force of Laws, fo as to bind the Clergy, but not the Lai 
leſs confirmed by Parliament“. Deans 


pters, as beſore has been ſaid, and hath the 
tronage all over England“. 


con of Richmond. He ma 


that were only Mala 


preme 

ppeal is made. [See 24 H 8. cb. 12. 
26 H. 8. ch. 1. 35 H. 8. ch. 3. 1 EJ cb. 1. 
and fee the Ordination of Prieſts and Deacons.) His Proclamations 
and Injunctions for Reformation, Order and Correction in Matters 


He has Power to call a National 


He can create Bi 


[Seea& 3 Ed. 6. ch. 13 


Powers, Preheminences and Privi which the 

It is Part of the Laws of England. 

1. The King's Power in Church Affairs does appear, in 
preme Head of the Church, and Su i 

whom the laſt A 

ch. 19, 20, 21. 


Archbi 
King during the Vacancy of the See ; * and 
preſent to a void Advowſon, when the Temporalties 
in his Hands. * When he founds a Church, Hoſpital, or 


Chapel Donative, it-is of Courſe exempted from the Ordinary, 


gh no particular Exemption is mentioned; and the Lord Chan- i IA. 1346. 
cellor viſits the ſame. He may alſo exempt any * Eccleſiaſtical Per-: Nel. Abe, 
ſon from the juriſdiction of the Ordinary, as he has the Archdea- 
by Charter licenſe any Subject to: 
found a Church or Chapel, and that it ſhall be Donative, and vi- 1205, 
by the Founder, and not by 
full againſt the King till“ Induction, th 
arty againſt a common Perſon. He 
Foreſts and Places Extra 


A Church is not 
Inſtitution is a good 34% 4 
have the Tithes of , Rep. 4 . 
parochial; and becauſe he has the ſuprem 
Eccleſiaſtical Juriſdiction, he provides a ſufficient Paſtor for the 
Place which is not within any Pariſh ; and he 
Tithes by Letters Patent. 
s ® Palaces, where his 
Eccleſiaſtical Juriſdiction. 
2. It is the King's Prerogative to call, continue, 
diſſolve the Parliament: And tho' an A 


Parliament, yet it is not a Law before the Ro 


N 
royal Pecſon refides, are ex- = tat. 141; 


hibited ſab modo, as upon a 
iven to the King, not W was * and dreck 
nd that he might licenſe Thin 


hibited by Statute, 
probibita, and not 


ut 
1 W. & M. ſeſſ. 2. ch. 2. intituled, An AF declari he Rig? ng 
of the Subject, it is expreſly declared, that the pretended Power 
ng Laws or the Execution of them by regal Authority «without 
of Parliament, and of diſpenſing with Laws or the Execution 
of them by regal Authority, as it had been then late aſſumed and exer- 
YR ciſed, 


1 Inſt, 99. a 


i 


Betis oft mali probibiti provida relaxatio, utilitate ſeu neceſſitate prnſate. 


that he _ 
to- Davis 93. 
25 H. 8.345. 


Ca- Godb. 163. 


voca 
un- IT + 
l LA. Ray. 7, 
preme Right 449- 
He is the Founder and Patron of * du. 1056- 
all the Biſhopricks ; none can be choſen Biſhop but at his Nomina- 
tion. * The Cuſtody of the Temporalties of 


| Biſhop, belongs to t 


ih 
1 


i it Taft, 344 4. 


and Inf. 110. a. 
both Houſes of + 


yal Aſſent is obtained, » 
At Common Law it was formerly held, that he might diſpenſe with 7 Rep: 14,36, 
a Penal Statute, in reſpect of Time, Place and Perſon, wherein all 37',,, 
his Subjects had not an Intereſt, and make a new Grant with a; ad. 154, 


Non-obſlante, when any Thing was 


| * 


66 edi 
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ciſed, was illegal; and that all Grants and Promiſes of Fines and For- 
eitures ¶ particular Perfons before Conviction avere illegal and boid. 
And it auas alſy declared and enucted, Ibat no Diſpenſation by Non 
obſtante of or to any Statute or any Part thereof ſhould be allowed ; 
but that the ſame ſhould: be void, except; a Diſpenſation be allowed of in 
» ſuch Statute ; and fee 21 Fa. 1. ch. 3. Les | 
Finch 234. Acts of Parliament do not bind the King unleſs he is ſpecially- 
7 Rep. 35 named; or unleſs they concern the Common-wealth, * ſuppreſs 
x "ang rong, take away Trard, or prevent the Decay of. Religion, &c. 
1 Str. 516. The Common Words No Perſon or Perſons, Bodies Politick. or Cor- 
2 11, Porate do not bind him; tho”. the Statute is in the Negative: * But 
78. rr he may take Benefit of any Act, tho' he is not named. 
2 Inſt. 631. The King's © Proclamations, in ſome Inſtances, are to be taken 
of ww. A. for Laws, as in calling or diſſolving the Parliament, declaring War 
72,74 75. and Peace. But he cannot by his Proclamation introduce new 
N 162. Laws contrary to thoſe eſtabliſhed by Common or Statute Law. 
Keilw. 118. When neceſſary Statutes have been for a Time diſcontinued, the 
King uſually gives Notice by Proclamation, that ſuch Statutes for 
*Crom. the Time to come ſhall be put in due Execution. None may 
Ju. du. b. make any Proclamation without the King's Authority, except 
M.,yors or ſuch like Governors of Towns, by Cuſtom or Privilege. 
3. Concerning the King's Advantages in reſpect of Property and 
* 1 laſt. 139.b. Suits in his Courts, he is ſuppoſed to be preſent in all his Courts, 
2 Inſt. 432. and on this Account the King cannot be nonſuit. No Action lies 
en. againſt him, for who ſhall command the King? A Petition, in- 
LA. Somers's ſtead of an Action, muſt be made to him in Chancery or perſonally*; 
Argument but Proceſs ſhall go out againſt the King's Grantee to maintain his 
11 48. Title. Againſt the King there can be no Preſcription or Occu- 
1 Ia. 41. b. pancy. General Acts of Limitation: do not bind him: He can- 
90. ben not be af Jointenant with, any one; for no one can be equal with 
x Finch 83. bim. He cannot be Tenant in Common of an entire Chattel Per- 
1 1 Inſt, 55. b. ſonal, but ſhall have the Whole. There is no Tenant at Suffe- 
= 1 Inſt, 30 b. Tance againſt the King, for it is Intruſion. Where the? Title of 
131. b. the King and a common Perſon concurs, the Title of the King ſhall 
1 Toft. 130. be preferred. The King“ is to be preferred before any Subject, tho 
a. K b. his Debt is laſt. And no Protection ſhall be * allowed againſt the 
- 1p King. [See 25 Ed. 3. St. f. cb. 19. 1 R. 2. cb. 8. 13 R. L. St. 1. 
ing. 143.b. ch. 16. 33 H. 8. cb. TT »The King may reſerve Rent to a 
Finch 84. Stranger, ſue in what Court he pleaſes, and is not bound to make a 
Demand or Tender, where a Leaſe is made reſerving Rent with a 
1 Wms. 232. Clauſe of Narr A Choſe in Action (or a Thing recoverable by 
© ©... Aion) may be aſſigned by and to the King. [See 7 Ja. 1. ch. 15.] 
42 1oft. 131, No Diſtreſs can be made upon the King's Poſſeſſion, 5 but he may 
132. diſtrain out of his Fee in other Lands of the fame Perſon for his 
A PL huts Rent-charge, if the Lands are in actual Poſſeſſion and Manurance 
5 Rep. 56. of the ſame Tenant, not if they are in the Hands of an Under- 
tenant; and by 22 Car. 2. cb. 6. the Grantee of the King under 
n Wms 307: that Statute hath the ſame Privilege”. He may alſo take Diſtreſſes 
„ 11a. 386.9, in the Highway or common Street. An Heir ſhall pay the King's 
Debt tho not named in the Bond. The King is not bound 


g 90h Sale of Goods in open Market. If one gives Land to the King 
lu 9. be © | by 
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Jura publica unt anteferenda privatis, 1 Inſt, 130. a, F 
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ch. 15. and the reſt of 


N. 4. Concerning the ing's Grants.” nb * R F< 3 0 1 
The King cannot Grant nor Take any Lands, Tenements or 


8 2 | 3 


"— ar... * 
— @ 
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by Deed inrolled, A Fee-ſimple doth paſs without the Words Heirs 


m_ 


or Succeſſors. Goods and Chattels may go in Succeſſioh to the «at. 95.4 D 


King; not to any other ſole Corporation. Judgment is never Fi- e Pinch, 660. 


nal againſt him, but is with a Salus jure Regis 2 lad 202% 
When any of the King's Gods come into the Hands of Subjects af 56 a 


ſo as they are Accountant for them, their Land is chargeable for warau + 


te ſame; and ſubject to the King's Seizure to whomſoever it comes, pod. 5 4:ch.q. 


whether by Deſcent or Purchaſe.” If one becomes Debtor” to the 
King, being ſeiſed of Land in Fee-fimple or Fee- Tall, and then if 
aliens the Land, yet the Land is ſubje& to Execution, tho the Alte= - ©» 
nation was before an Action commenced ; for it ſhall relate to the | 
Time that he was in Debt to the King. But the Sale of a Leaſe «8 Rep. 11. 
for Years, or other Goods and 'Chattels, by ſuch Debtor, is good | 
at any Time after Judgment, and before Execution awarded, See 
29 Car. 2, cb. 3. Ses alſo 33 H. 8. ch. 39. 34 35 H. 8, cb. 2. 
13 El. cb. 4. 14 EE 8 27 El. ch. 3. 39 El. gb. 7. 7 Ja. 1. 

Statutes concerning Accountants, Re» 
ceivers and 8 | r. „ ud 130 
Hes * Dr. 4 Stud, 


reditaments, but by Matter of Record; as he cannot command but 1 . 


Perſonal and Tranſitory Thivgs, the King may be intitled without Fick da, 


Finch $2, 8g, | 


Office, or other Matter of Record. E Grant made by the 232 

King upon Surmiſe or Suit of the Party, ſhall be taken moſt be- 2 Roll. Abr. 
neficially for the King, and againſt the Party. But otherwiſe if the f Pc 100. 
Grant is, Ex certd re ex e Gratid and ex mero Motu. 101, 232. 
Vet there too, if the King is deceived, or if the Intent or Purpoſe * Kal 497: 
of his Grant cannot by the Law take Effect, it ſhall not give che & Rep. 6. 33. 


Patentee an Advantage. When the King is here deceived, it is to # Rep. 56. 


be underſtood of a Matter of Law, not of Fact, altho' it ſhall never N. 67. 


ir Rep 11. 


be intended or preſumed that he is miſconuſant of the Law. But Rep. irs, MN | 


when it appeareth within the Body of the Grant, that the King is ''3: 
deceived as to Matter of Law, the Grant is not 'ggod, tho with Tha 5 Rep. 94. 


Rep. 61, 
Claſs Ex" certd *Scientid, Ge. His Grant” hall not be taken tos mw. 


i two Intents, that is, it ſhall not enure to any other Intent than; 1 2. 
that which is preciſely expreſſed in the Grant. But then it may , Rep. 35. 
enure to two or three Intents, if they are expreſſed. The King's 10 Rep. 28. 
Grant ſhall be void if expreſs Mention is not made of the true Va- 1 
lue of the Lands, in the Petition of thoſe that ſue for them. [See » Ind. 52. 
1 H. 4. ch. G,] Nonage or Minority does not avoid his Grant, * Roll. Abr. 


The King may grant over a Condition, and may grant an Eſtate 196, 197- 


i 
in Fee upon Condition not to alien, becauſe he may reſerve che ut Rep. . 
Tenure to himſelf. [W] Pe 34&@35H.8. ch. 27. 1 EA. 6. ab. B. 1. . 43.0. 
7 Ed. 6. ch. 3. 4 & 5 Pb. & Mur. cb. 1. 18 El. cb. 2. 35 El. Re 56 
— For Confirmation of Letters Patent? ® A Gift to the King See of Par- 
je is his Succeflors ; his Succeſſors being included under the ©" pelt B. . 
ame of King. [Se 1 Ann. ſt. 1. ch. 7.1. 5, 6, Cc. which limits i Ind 9. b. 


the Grant of Crown Lands to à certain Number of Years or 9**: 


Lives, &e.] 18 
Liver, e Rec 6 Rep #7 
* 1 | G © © * | 5. As 
: Preſumitur Rex habere emnia jura in ſcrinio pectoris ſui, 1 Tof, 99. a, 
4 FN 
* 


by Matter of Record. Otherwiſe it is when the Law caſts a Free-; tot 746, , 
Hold upon him; as ina Gift in Tail, Remainder to the King. To 187, Wy 


* 
cor 


3 — * 


= 


Andnſti ate of the 


8 4 * a 4 8 


« 1 Toft. 6g a. All Lands are holden either mediate! 
King; for all Lands were originally deriv | 
Franchiſes © alſo are derived from the Crown; and therefore Eſcheats? 


Finch 132, 


11 Iaſt. 19. b. for the King 


2 Inſt. 186, 
187, 681. 


1 Rep. 44. 
The Queen, 


& 3 Inſt, 7. 


11 Inſt. 31. b. 


133.4 & b 
4 Kep. 23. b. 


* 


1 Roll. Abr. 
912. 


* i Inſt 1334. 


5. As to Eſcheats and Forfeitures. . 


* immediately of the 
from the Crown. * A 


and Fur feitures of all Lands and Franchiſes belong to him, unleſs 
So are all Deodands; Treaſures-Trove of Gold. 


granted away. 


Fugitives, and of thoſe 


a 


Silver, Eſtrays, Wreck, Waifs, Goods and Chattels of Felons or 

put in the Exrgent, in Order to an Outlawry 

ow outlawed.] And if a Felon hath Freehold held of an inferior 
, the King ſhall have his Year, Day and: Waſte of it. 


17 


Ed. 2. ch. 16.] He ſhall have all Royal Fiſhes, as Whales and 
He ſhall alſo haye * white Swans, not marked, which 
have gained their natural Liberty. All Eſtates for want of Heirs . 
(herein no one can claim Property) belong to the King, or to 
thofe that claim under his Grant. oy | 


| There are many more Prer 
Reaſon of the Common Law, 


- Sturgeons. 


5. 


tives which ariſe wholly from the 
ough they are generally againſt the 


Common Law. But ſtill the Common Law and the Crown Law 
Finch 85. are not two different Laws; tho' almoſt in every Caſe the Law 


is not Law for the Subject. The King hath a Prero- 


gative in all Things that are not injurious to the Subject; for the 


King can do no 
[See the Statute of 
ch. 24.] 


II. The Queen 


of Blood, or elſe ſhe is married to the King 


is either ſhe that holdeth the Crown by 
: This laſt is called the 


Is 


: 
. 


Right 


rong : His Prerogative can never extend fo far. 


the Prerogative, 17 Ed. 2, and the 27 H. 8, 


* > 5 


Queen Conſort, She that holdeth by * Blood is in Conſtruction of 
Law, and by the Statute, the ſame with the King, and hath the like 
Power in all Reſpects. [See 1 Mar. St. 2. ab. 1.] But the Queen 
Conſort is Inferior to the King, and is his Subject: Yet becauſe 
Prerogatives above other Women, I men» 


ſhe partaketh of ſeveral 
tion her in this Place. 


= 


The King may take an Alien to Wife, and ſhe ſhall be en- 
" 1 Inſt. 3. a. dowed notwithſtanding ſhe is an Alien. By the Common Law 
the Wife of the King, or Queen Conſort, is a Publick Perſon; ex- 


empt from the King, 
Kiog, and may ſue and be ſu 


tion) and may 
„ Finch 86. She ma 


during 


for them. But both real and 
her Deceaſe, if ſhe d 


alſo 


and is capable of a Gift of Land from the 
alone (by Preecipe, not by Peu. 


rchaſe, grant, and make Leaſes without the King, 


e in herſelf the Poſſeſſion of * Perſonal Things 


Life; for ſhe may have an Action in her own Name 


OCS 


ueath them away by Will. 


* The Queen, and the King 
1 H. 4. ch. 6. Concerning the Grants by 


perſonal Eſtate goes 
s not in her Life- time diſpoſe of them, or 


's Son, are not reſtrained 


the King, 


* 


by 


to the King aſter 


the 


» 1Iat.133.b The Queen ſhall pay no Toll. And if a Tenant of the | 
to one, and another Part to an 


aliens a Part of his Tenancy 


the Queen may diſtrain in any one Part for the Whole, as the King 


„ 4. 


at. 


er, 


* LA 


Mbit aliud pete Rex, quam quod jure po 


2 Inſt. 63, 187. 


Pateſtas regia oft facere juſtitiam. 2 Inſt, 374. 
Nihil tam preprium eft imperii quam legibus vivere, 


2 Inſt, 63. | 


teff, 9 Rep. 123, 11 Rep. 74 


* 


2 ů —— 


—— ** Mt 
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P 


may do. Nor is the Queen bound by the Statute of Marlebridge, 
for driving a Diſtreſs int another County. And in a Quare Impedit 
brought by her, fome oy tht Fend 's no Pls no more than 
in ti Caſe of che King. 

No Man may marry the Dowager without the * Licence 
of the King, upon Pain to loſe his nat And if ſhe 
| any of the Nobility, or under that Degree, yet ſhe doth not 
ney ; hut by the Name of Queen may maintain an 


Action. Nay, a Foreign Queen marrying a _ in England 
ſhall bring an Action by the Name of Queen. ales 


Acts of Parliament concerning her need not be : for © Finch 86. 


the Court muſt take Notice of them, becauſe ſhe 


| a publick see 


. CHAP. III. 
9 


Of Subjedts. S Las, 


the Clergy 
AE Archaeacons, Parſons, Vicars, Curates: 


Perſon may likewiſe be conſidered in his Relathyw'e ori Gul or aupnigh 


pacity as a Subjeft. 


A.r Subject are the Members of the Commonwealth under the 
King their Head. 


Hen living in England, are Subjects. 4 An Alien is he that is «14. 1 99. 


* Ligeance i is the true and Int. ing. U 
faithful Obedience of a —_—_— vereign. It is either Perpe- Hahns 4 


born out of the Ligeance of the King. 


tual or Temporary. _ Perpetual, where one is born a Su 


bject, or 11 
hath the Right of a e by Deni ation, or Naturalization. Kr a. 2 K 


one is WL in any of Dominions 2 to the Crown of 0 
Great Britain in Go Part of the World, he is a born. 


accounted in all Things as à Subject; or Particular, enabling one 


to ſue only, If it is the former, and he had Iſſue wichin the 
Realm * his Denization, that Iſſue is not at Common Law 


inheritable to his Father. But after Denization he may 

Lands, and the Iſſue born afterwards ſhall inherit, F. A 
tron is a Right of being a Subject, given Act of Parliament, 
whereby one is a Subject to all Intents and rpoſes, as much as 
if he was born ſo. His Iſſue before the Naturalization ſhall inherit 
at Common Law, if born within the Realm; fo if the Iſſue of an 


hiſbhman is born ond Sea, and" that Iſſue i naturalized, 
nne on 


By tr & 12W.; . ch. 6. All Perſons, the King's natural 
born Subjedts, Ait as Heirs to , eng te p their 


Agr were out of the King's R 


eee naturalit ali claw/tris coercetur. 7 Rep. 16, 


—— 


ergy, as Archbiſbops, Biſbops, Dean Dean and 


1 Inſt. 741. 


De- Rep 4, 5» 
nization (from Donaiſon, Donatio) is a Right My a Subject by 505 539. 
Letters Patent of the King. This may be either General, as to be TR 097 


+688 
<4 + e 


24 . Tuftitute of the Book J. 


2 77 5 ons, as fully as if ſuch Anceſtors had been natural born 
ubjetts. 2 3 
But by 25 Geo. 2. ch. 39. I ſhall not give any Perſon Right 
to inherit by enabling him to claim or derive his Pedigree through - 
any Alien Anceſter, unleſs ſuch Perſon. fo claiming was in Being and 
capable to take as Heir at the Death of*the Perſon wwho laſt died ſeiſed, 
and to whom he ſhall claim to be Heir; provided that in Caſe the Per- 
fon who ſhall be in Being and capable to take at the Death of the An- 
cefter ſo dying ſeiſed, and upon whom the Deſcent ſhall be caſt by Vir- 
tue of this and of the laſt Ad, ſhall be a Daughter or Daughters of an 
Alien, and that the Alien Father or Mother through whom ſuch De- 
ſcent ſhall be derived by ſuch Daughter or Daughters ſhall afterwards 
have a Son born within the King's Dominions, the Deſcent ſo ca/l 
upon ſuch Daughter or Daughters ſhall be diveſted in Favaur of the 
Son, and ſuch Sen ſhall inherit in like Manner as by the Common Law 
in caſe of the Birth of a nearer Heir; or in Caſe ſuch Father or Man 
ther ſhall have no Sen, but ſhall have ene or mere Daughter or 
Daughters afterwards born within the King's Dominions, the Daugh- 
ter or Daughters ſo born afterwards ſhall inherit and take in Copar- 
cenary with the Daughter or Daughters upon whom the Deſcent ſhall 
be caſt at the Death of the Anceſtor laſt ſeiſed.” | 

By 7 Ann. ch. 5. and 4 Geo. 2. ch. 21. Children of all natural 
born Subjetts, except of Parents at the Time of ſuch Childrens Birth 
attainted of Treaſon, or in the actual Service of a Foreign Prince in 
Enmity with the Crown, tho born out of the ' Allegianee ef the 
King, ſhall be deemed natural born Subjects. 

By 5 Geo. 1, ch. 27. Artificers going beyond Sea to work in 
our Manufattures, er to teach Trades to Foreigners, are to be deemed 
Aliens, and to be out of the King's Protection. | 

By the 12 & 13, W. 2. ch. 2. 1 Geo. 1. ſt. 2. ch. 4. No Aliens, 
tho naturalized or made Denizens fince K. George the Firſt's Ac- 
ceſſion to the Crown, except ſuch as are born of Engliſh Parents, 
ſhall be capable to be of the Privy-Council, or a Member of either 
Houſe of Parliament, or to enjoy any Office of Truſt, either Civil or 
Military, or to have any Grant of Lands, Tenements, or Hereditaments 
from the Crawn, | | 


Temporary Ligeance is an Allegiance due by Reafon of Reſi- 
dence in the King's Dominions, or becauſe one is made Denizen 
only for Life. If one is naturalized for a Day, it is good for Ever. 
«; Rep.zz. An Alien can hold no Lands by Deſcent, Deviſe or Purchaſe, nor 
7 Pep: 17;13-can an Alien be Tenant by Curteſy, or in Dower. Neither can he 
8. a. 129. b. take by Deſcent, but he may by Deviſe or Purchaſe, and the King 
261.8. on Office found ſhall have the Lands; and fo if he purchaſe Lands 
- wi. 74'- and die, the King ſhall have them. There is an Alien Enemy, and 
418, ons. > an Alien Friend: An Alien Enemy could not tormerly ſo much as 
3 Cro. 9. bring an Action; but now an Alien Enemy, who 1s Reſident here, 
3 may maintain Perſonal Actions. An Alien end ny main- 
i 1d. Raym. tain an Action in auter droit, as Adminittrator, and Perſonal Ac» 
281. tions. And ſuch an Alien may purchaſe u Hen for Years, for 

Habitation during his Reſidency, as necefſiry for Commerce: and 

Trade; but not Lands. This muſt be underſtood of an Alien 

Merchant; for if the Alien is no Merchant, the King ſhall have 

the Leaſe for Years, tho' x were tor lus LIabitation. Sed * 


* 


* 


82 88 5 a. com. 


da D "+ 


this. Daz. If an AlienFriendnbding a Merchant. e fal'G+ 
8 855 I the! e Rake Leaſczeünd if he dies 
he roy het tis Exectitors:.ori Adiniiifiraides ſhall not 


tags þ E ht the King Fot he bad (it only for Habitation, as ne- 
bis Trade and Traficks [See 33 K. 8. ch. 16. W 
ther hi II be n Leegue wü ohr King, in- Pleaiof Alien : 
be, hl be ate y abe Nee et the/Chanoeryy "for entty 
1 is of Record. 2 mn: zd bu& bee ot 08 n een ee e 
e cannot be an Enenqi though ee 
1 for he is ta be uſed a a Traitar. 80 on the. other 25 .. 
Fr dan Alien Enemy cannot be indicted of 'Freaſan, but Nera 
riend may. 9 
the. 25,841 3. S N chen: h O ads ut. She Pat 
ies, may be divided into Clergy and Laity, Nobility arid. e 1 
a and among the Nobility and Commonalty, . we we ſhall con 
der thoſe. of the Mary Statd. END) h a al Wat ak 1 | A 
This i is the General Divideo of Sather, wn. thall be ve 
hereaſter. bt aso a n:41 eh Tihit . 

I. The Clergy (from Ges de) u Aae aha une choſen acti 
be the Lot and lee c Sed andre { from the Noiſe TE 
and. Buſtle of the World, that they may hive to ſpend their 
Time in Heavenly Meditation and Fe The Clergy. are called 
Clerks, and are either ulan or Secular. N EPR ; £1503 tte 2 Toft: 11. 

2 op 8 ich live under 2 Rulis ace} are of « 1 Loft. g3. b. 

Religious Order ok abt. vf Religion, or the Neli- 9. 4. 97 a. 

. Such are all Abbots, Priors, Cc. There were. 118 Mona- * 85. 
here in England, 'wheregf 27 Atibn, and two Prices, were 
Lords ob Farkanenta, 28, I H. 8. ch. rn k . 
t By 27 H a3. 31 13. 32 H. <. 24. 

H. 8. ch. 4. 1 Ed. 6. ch. 14. e be , 
2 and other Religious Houſes, and alſo all Free "Chapels and 
8 es per petual, were diſſolved, run given to\the 


Neid main 


. Secular are. thoſe. who live hat ander any-gertain/Railes of 11 tat 8 
the Religious Ordets, as na r | 


cons, Parſons, Vi 1.40, Sch gooidi 
And the Glow t to have al the Privileges of one * under. 

gy rivileges at Common Lam than 
Laity, which are . Magus iCharta, and other ancient 


Statutes, But theſe Privileges, are lot, )the C I 
— pa ords in later Statutes. 12 88 e 
to 


«4 "ws "+ 
+a 
- 


'+ 3 * 


BY MES SES 
of. the Conuſor'i 2 
8 eee 


— N obi v4 I 9 b. 64403 It» "TH .; obliged 


34 on * 1 | mr vs 
1 — 2 2 LE : S444 . # _ 111 WY Et N 


— in in cdi Domini Regis, 2 Inſt. 3. 


— — * — — | — 
25 Annie of: 22 Boon 


» z Inſt. 492, 4 do *\Penance in the. N 19% 130 +BY. * 
=, 66. er may not Church, "or: 
Charch-Vard;” > he" is —— ung Dies Service: [Se 


Ea. 3. ch. F. 1 Ri. 2. 0h. 15 But theſe are all the Privi 

—— „ bey ad ulcd like other Men in G 

Abet 636. Ana! > except as to Buri in the Hand for Felony ; from! 

Hob. 238, hich, upon ef thelr or he Ordinary's Certifi- 

0 cate, 23 Tn 2 
4 Felony 


| 255 and b. 
| K ch. 3. 34 * 5 H 
* cb. 6.] 


4 


< * 11 
Archbiſhop. RES © th. e e i en FAN 


only; and is that Spiritual Secular Perſon, | Who hath 8 
Power under the King, within his Province, in all 2 
SQunuſes. ¶ For the Mammer of bit Oreation ſet 25 H. 8. ch. 20, The 
„l. 96 a. Archbiſhop of Canterbury Canterbury is ſtiled 11 
Angle ; and the Archbishop of Tor#'is' iled Primas & Met 
tanus Angle. They are called bcbg _ 
under them; and Mctropolitans, becauſe 
| fiſt» in the Metropoks of the Province. Primate | e 
re l 1 oeemenyy 
K e ore bility, and next to 
7, A Bond — Lord Chancellor, and they 
the 2 * of Nek. [Sce * 8. 1 10. For placing of 7h 
Lords. Hae i . f 95.0 
«See PZAnte - Both the Archbiſhops have Alte Provinces; and each bath 
| within his Province 8 Biſhops of feral Bere with Jas 
riſdiction under them: Hut each 1 ref 


® Ie de Right of TVs call th 
It n the Right of an p to Nap Ee 
8 his Provinct to Convocation , rit. 
el. Archbiſhop is the Ordinary of the b Nee, to Vi 
d receive Appeals from inferior Jur JuriſdiQions within his 
For regularly an Archbiſhop has no Juriſdiction over the Subj 
of the Soffragans, unleſs in his Vißtabion, or upon Appeals. 
' lat. 96. a. ſee 23 H. Gl cb. g.] An 'Opilinary (a Nabe tables Rom Lon 


Cano- 
. niſts) is he that Has Jariſdliction in his own not by 
tion: And this is 8 
9 Rep. 41. 2 e Ke Sade N 


in ſome late Seatates, Chancellors, C 
es 


Aa beg tk er Sith bis Pro 
* erraten them ; and ind hath ths 


Dees e ee Vile wan ad 
the Biſhop then to him by — ec 
nem Va He 


o8alk. 13 and excommunicate — v 
1 Id. . - . 
1 j | r 
$ Inſt. 204 . 1 „ 
44 Rep. 49 


; 
N 
| 
| 
i 
1 
9 


Cray. 3. 


the Vacaney 


325 ar eh fition, 9 22 
2 of be — Rik Thain or Gopal 3 


E 
2 r and alt erg Juriſdiction. l wi gh . 
See 8 the l 1 7 pter 150 his Dioceſs v7 

of che 8 at is Spiri u 
W ee e ee that We — Rithe- 
2 A ch. 13. Eath Archbiſhop may retain eight 9 
eh .. 
H. 8. ch. 21. The Archbiſhop of Canterbury Bas Power 
15 in any Caſe, wherein 5565 ations (not 2 tothe _ 8 
A | were formerly granted by the See. of Rome; and . 
ch": ations to the King as well as to his Subjefts ; but 
oſe 3s new, the King and bis Council are to be conſulted fuch 
Pip, &c. _ ot to be1granted out of the Realm, nor in any 
DuFing the Vacihi the See of Canterbury, the Guardian the 
gpl mel 2 Pe e f 
to egative Clauſe in che AR, the big 00.59% | 
Amory remains as dee at Common Law the Archbi F 
enabled by the Statute to eve » confine Power. wi 5 
the ing Therefore if the Diſpenſation is to bs in Matters ex. 
ene 
The Archbiſhop of Canterbury, grants theſe Diſpeaſations*, not 4e Faculty 
aan vnd hi Province but in the Province of N, b 9 
Fil of this ah the Statute 1 to the Arch Archbiſhop of . 1. 
ae 1 he were wont to do . 
ſtom of the Realm. * 


| "Dy Vine ofthis Statute, the Right of Conferring Degrees of all _ 


js veſted in the Archbiſhop of Canterbury. 
4 If an GA ak it abe Ke js jog 


As to the Temporalties of an Archbiſh 
ths Vachicy of the 2 3, e to the King, as in the 


Vacancy of a Biſhoprick, to . mentioned 
2. A B el GE, fo called, (for the Pope, a Patriarch, a 
mate and an hbiſhop is a ro is the Archbi ' 8 7 Bags 


or Affiſtant under D for "Noo a, to help. or , 
or the Manner and Order of Confirmation, * 
. H. 8. ch. 20. | 
He ouſt be full thirty YOU Ae An oprich 
Eten are of the 4 7 ek fag and therefore the Po 
chaſing them is lodged in the Crown ;_and this Power js nized 9* 
by Dua 8. ee The Biſhopricks, in Wales 'were 194.304 « 
the Princes of Wales, it carne te thy On 17 
rene fo Ade the Wo here of a 
„ 5 of! Treland are donative, and not ele e. Nen Arr. 


18 * diction in 
Dioceſs at ine bh oo a Gai Ke e 


For. * of 22 
r 
grant 


e Time of N= _ BOOK: * 
t his Temporaltics immediately after Election. and Confirmation 
D 's Repert. Canon. for the Order of making 70 _ 
He is fg of the hm By the Peo Fg by Di 
See B. 4. ch. has great Authority in the Chur Ken Cour 
3. po to Maar EccleGaſtical Cauſes, und , Ai the Cl 
» Lit. 136. Within his Juriſdiction, and the Hoſpitals therein if are Spi- 
8 ritual; ewe e 9 7 Hike 14 
5 H. 8. c 20, 21. 31 eh. 1%. 59 121. J 1. 
Tn 7 bs When he wis the Clergy 15 n 4 ed 8 
8 tions, in lieu of an Entertainment that was to be — He 
beg of Corpo. may conſecrate Churches and Altars, ordain Prieſts and Deacons, 
rations poſt. admit and inſtitute Prieſts into Benefices, confirm after 1 
en. 3. ſuſpend and depoſe the offending Clergy, imp poſe Purgation and 
nance, excommunicate both and Laity, - diſpenſe by io 
ing Licences and Faculties; [See 3 H. 8. ch. 11, For Phyficians and 
Surgeons. 1 Ja. 1. ch. 4. 13 & 14 Car. 2. cb. 4. for $ ers] 
ou Probate of Wills, and Letters of Aire of Inteſtates 
Eſtates. 

«cInf.134a. He is regularly the immediate * Officer to the His gheſt Courts of 
2 Ind. 97+99 Record in Cauſes Eccleſiaſtical : None but the King 7 i. e. his Courts 
8 of Record can write to the Biſhop, to certify Excommunication, 

General Baſtardy, [See 9 H. 6. cb. 11.] Mulierty (i. 5 Legitima- 
tion, Loyalty or Lawfulneſs of Matrimony, Sc, 

Every Biſhop hath his Chancellor (i. e. the Principel Official) and 

his Vicar General, commiſſioned by him to aſſiſt in all Matters and 
Cauſes Eccleſiaſtical, within his Dioceſs. The Offices of the Prin- 
Official, and . are two diſtinet Offices, tho! 
is he that is limited by 
ioceſs, to aſſiſt him; and 
in moſt Caſes hath the pa ola .of a Principal Official and Vicar 

General within his Limits. 

If the See of a Biſhop is vacant, the Archbiſhop of the Province 
is Guardian of the Spiritualties by Preſcription here in England, 
as before obſerved; tho' by the Canon Law, the Dean and Chap- 

ter was to take Care of the Spiritual and Tem Juriſdiction be- 
longing to the Biſhoprick. The Guardians of the Spiritualties have 
all — of Juriſdlckon of the Courts; as the Power of granting 
Licences and Diſpenſations, Probate of Wills, Adminiſtrations, 
during ſuch Vacancy; and of admitting and inſtituting Clerks pre- 
ſented to them ; but they cannot (as uch) conſecrate or ordain, or 
ent to vacant Benefices, 
5. N. B. gz. The Cuſtody of the Temporalties of rar Ribep (ot ol well a as 


4-4 * of an Archbiſhop) after the Sees are vacant, belongs to 
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Founder, during the Vacancy; ſo that no 205 can claim pn og 
Temporalties of an Archbiſhop or Biſhop, + by Grant or Preſcrip- 
*1 Roll. Abr. tion: * During 75 Vacancy, The Frechold of the Temporalties is 
Wy in the King. The Temporalties are all ſuch Things as a 
hath by very from the King; ; as Caſtles, Manors, Lands 
Tenements, Advowſons, Tithes. Theſe the King may commit 
rr vn [See Magna Charta, ch. 5. and the 14 Ed. 3 
4+ C9. 4 
. Wel an Archbiſho p or Biſhop hath done Homage to the King, 
tal Ab, 4 received hls Temporities, of him, he hath in them a Fee» 
821. - imple abſolute, and may maintain a Writ of Right, 2 


5 


4 


N » Jn —— ds - F 


A Biſhop muſt rgign to the Archbiſhop, not to the Dean and 
Cha oO OAT hi THR IH, | IE: 40S EIS. 1 
, Ee H. 8. ch. 13. Each Biſhop may qualify fox: Chaplains. * 
5 H. 8. ch. 21. 4 Biſhop may diſpenſe in Caſes accuſ- 
tomed. $344 + 4 9 8 * 95 | | | g 1 5 2 #4 
By 26 H. 8. ch. 24. There may be Biſhoſt Suffragans in ſeveral 
Towns. | e 9 14 n wil. 27 'K iT 
See the 31 H. 8. ch. 10. For placing the Lords, ia 

Y 6 Ann. ch. 27. ſ. g. Four Years. are allueu to Archbiſhops 
and Biſhops to pay their Firſi-Fruits, paying ane fourth gf tbe whale 


Sum yearly. | i La 
| R 


3 k 
* £ 
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hat Leaſes _—_ 
Confirmation, B. 2. . 3 6 92 IBS ++. 7 * 
3. Every biſhop and Biſhop hath a Dean and Chapter, Dean and 
and a Biſhop may have two Wo che, ad | Chapter. 
+ The © Dean ( Decanus d duns ten, for at firſt he was over ten Ca-. 1nd. 3. 
nons and Prebendaries) is an Eccleſiaſtical Secular Governor next. Inf. gg. a. 
under the Biſhop, and is Head of the Chapter. The antient Deans, 7 
as the Dean of Dork, St. Paul s, &c. are choſen. by the Chapter, 
by a Conge delire, (or Licence to proceed to Election) from the 
ing, as Biſhops are: And (the King afterwards giving his Rayal 
Aſſent) they are confirmed by the Biſhop, who gives his Mandate 
to have them inſtalled. But the new Deans (ieh, are either 
newly tranſlated or founded) are Donati ve, and are inſtalled by the 
King's Letters Patent, without Election or Confirmation, and are. payis 46, 
viſitable only by the Lord Chancellor, or by | ſpecial Commiſ- Ar. 
fion from the King. But the Letters Patent are preſented to the 
Bi for Inſtitution, and a Mandate for Inſtalment goes forth. n. 
A Dean that is ſolely ſciſed of a diſtinct Poſleſſion hach an bfg - 1 bf 52 
n him, —— (1.8 goa ir. 
fer itulum) is a Congregation ergymen under ' i laſt. gy 
one Done bo a edral Church. They make a Spiritual Corpo- Ee 
ration, The Chapter in a Collegiate Church is more pro 
called a College, as at Meſtminſter and Windſor, where there is no 
Epiſcopal See. And where there are Chapters without a Dean, as 
at Southwell, thoſe are not properly Chapters. Chapters as well as 
22 t and new, and were either tranſlated or founded 
Whenever a Dean and Chapter doth confirm Grants, Gc. *the « . 
Dean muſt join with the Chapter. ¶ Deputy Dean cannot ad 
a Grant or — unleſs the Statutes of the Church expreſly 
give the Deputy Dean that Power, in the Abſence of the ; 
And then Confirmations and Grants made by the major Part of the 
Corporation are good. But the Dean, or any other, hath not a ne- 
2 Voice. [See 33 H. 8. ch, 23.] There muſt be the Con- 
ſent of the major Patt, and their Conſent muſt be expreſſed by fix - 
ing of their Seal to the Deed in one Place and at one Time; either 
in the Chapter -Houſe, or ſome other certain Place :. For when they 
meet in any Place, that is the Chapter - Houſe. B 
It was thought neceſſary, That every Biſhop ſhould be aſſiſted 
with a, Council, (via.) a Dean and Chapter, to aſſiſt him in Aﬀairs 
of Religion, and in his Temporal Concerns, 1. To conſult. with 


*. 4 


Is 


him in deciding difficult Controverſies, in Religion; to which Pur- ; Rep. 75; 
poſe every Biſhop hath his hs the 2, 10 cop: 3 22 
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ſent to every Grant which the Biſhop ſhall make to bind his: Suc- 
ceſſors: For the Law did not judge it reaſonable, to repoſe Confi- 
dence in the Biſhop' alone as to the Difpoſal of the Inheritance of 
the Church. But the Dean and Chapter hath nothing to do with 
1 Inſt.z00.b. that which the Biſhop does as Ordinary. In other Things they 
» 3 Rep. 75 remain a Dean and Chapter to affift him, though they | ſurrender 
all their Poſſeſſions to the King; ; for they were a Chapter before 
they had Poſſeſſions. 

The * and Chapter are but one e ee yet their Poſſeflions 
(for the moſt Part) are e dwided: The Biſhop hath his Part, the 
Dean hath a Part alone in Right or his Deanery, and each particu- 
lar Prebendary a certain Part in Right of his Prebend; and each 
too is incorporate by himſelf. The Dean and Chapter have the 
Reſidue in Common: The Dependance on the Biſhop. by Degrees 
Ro. lefs and leſs, tho' they were at firſt maintained out of his 
ſtate ; and tho' now they have diſtinct Parcels of the Biſhop's 
Eſtate aſſigned for their Maintenance, the Biſhop hath little more 

« 2 Roll. Abr. left hith that a Power of © Viſiting: the Dean and Chapter, and is 
as ſcarce allowed to nominate Half of thoſe to their Prebends, who 


were originally of his Family: But of Common Right he is cheir | 
Patron. 


eps, A Chipter of of itſelf is not capable to take by it or Purchaſe” 


R. 2. ch. 2. without 
Deans and a have ſometimes an-Ecoleſiaſtical Juriſdiction 
in ſeveral Pariſhes, beſides that Authority which they have within 
their own Body: This Eccleſiaſtical Juriſdiction is executed by their 
Officials. And they have alſo Temporal Juriſdictions in ſeveral Ma- 
* nors belonging to them, as well as Biſhops, where eee 
=» keep Courts. | 


* Plat. 498. "The Reſignation of a Deanery may be made to the King, as 
Sep. in  yyell as to @ Biſhop. 


Cawdrie's 


By 25 H. $. ch. 20. The Dean and Chapter muff left the Perſon 
— bs be Biſhop whom the King Names. 
The Peun and Chapter of Canterbury, and 'the Dean ery rt 
1 are Guardians of the PG of heir reſpeZiue 
cks, during a Vacancy, - 
Ns Bok 6. againſt Abuſes in Blections of Scholars, &c. 
6 Ann. ch. 21. Concerning the Statutes of Cathedral Churches 
® founded by King H. 8. and the 6 Ann. cb. 27, How Deans and 
_ * ther Dignitaries ſhall compound for the Firſt- Fruits. 
How the Grants or Leaſes of a Dean, 3 Se. muſt be 
confirmed, See of Confirmation, B. a. ch. 3. 
There are ſome Deans in England without — JuridiQion, as 
the Dean of the Chapel Royal, the Dean of che Chupel of St. Garge 
at Mindſor. And ſome Deans there are without any Chapter, and 


yet they do enjoy ſome * aus che Dean of Gran, wh 


of Battel, Boctin, &c. 2 #4 
we Power of Rural Deans is almoſt extingaiflicd. . 
Archdeacon. An Archdeacon (heretofore the firſt and chief of the Deacons) 


is Rh a one that hath obtained an Eccleſiaſtial 1 in a Ca- 
thedral Chutch, and a Juriſdiction over the Clergy and Laity, next 
after che Biſhop, throughout dhe Dioceſo, or. in ſome Part of it only: 
But he cannot r exerciſe any JuriſdiQtion within the Cathe- 
dral Church. And indeed he hath no original Juriſdiction, 1 6s 
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CHAT 3. Laws af England. 1 31 


That he hath got is Kom the Biſhop, either by Preſeription ot Com- 


| pofition, and (as the Dean and Chapter) he does derivehis Juriſdic- 


tion from him; and yet he is allowed to be an Ordinary, becauſe ., cw. 556; 
now he hath-a Branch of Epiſcopal Power in his own Right. 1 Lav. 193. 
An Archdeacon therefore may viſit his Juriſdiftion once 

Year ; ſome viſit twice every Year, by Preſcription; He is enti- | 
tled to Procurations?. He hath a Court where he may enjoin , 8 ane. 
Penance, ſuſpend, excommunicate, prove Wills, rm Admini- 

ſtrations of Inteſtates Eſtates, and hear Cauſes Eccleſiaſtical 
Cognizance. In many Places Archdeacons grant Licences and 


Facultie 


8. 

It is one Part of the Archdeacon's Office to examine the Candi- wal 
dates for Holy Orders, and to Huduct or put into Poſſeſſion all a 
Clerks into their Benefices within his Juriſdiction, upon _ : 
the Biſhop's Mandate. But by Preſcription, the Dean and Chap- 3 Rol. Abr. 
ter of St. Pauls and Litchfield, do indut: And the Grantee of 356, 35% 
the King, of a free Chapel, is put into Poſſeſſion by the Sheriff of . Ah 256... 


the County; ſo the Dean of Bartel is faid to be inducted by the 276... 
Patron, And in fome Places a Prebendary ſhall have preſent Pol 1 


ſeſfion where the King collates by Letters Patent, as at Weſtminſter. 


Uſage generally takes Place, | | 
He bath an Official * (or Church-Lawyer) to aſſiſt him; from *$ce of the © 
whom, as well as from the Archdeacon, an A lies to the Bj. gage 
ſhop of the Dioceſs. [See 24 H. 8. ch. 12. And ſee 6 Arn. 65. 27. &. 1. pak. + 
How Archdeacons ſhall ce for their Firſt-Fuits.]]7]t7qãſ 
5. A Parſon is a Rector of a Church Parochial, and is called Parivn. _ 
Perſona Ecchfie, becauſe he taketh upon him the Perſon of the | */*#300- 
Church, and is ſeiſed in Right of his Church, that in his Perſon tle Þ 
Church might ſuc for and defend her Right, and alſo be ſued - la 
any that have an Elder Right, The Word ( Ecelefia is {rg ods bh N. 8s. 
plied to a Parſonage, as Vicaria is to a Vicarage: But the Word | 
8 Parſon, in a large Senſe, includes alſo Vicars, ies, Cc. Fs Inf. 407. 
A Church, in a ſtrit Senſe, ſignifies the Building only; and if lat. 363. 
it hath Adminiſtratian of the Sacraments and Sepulture, it is 'n-Law 
adjudged a Church: Theſe Divine Adminiſtrations make it a Church; 
* good Chriſtian may build a Church without Licence; but ; Lad. 202, 
the Law takes no Notice of it as a Church till it is conſecrated 203. 
by the Biſhop: And this is the Reaſon why Church or no 
Church, Chapel or no Chapel, ſhall be tried and certified by be 
A 83 or a Rectory, is a Pariſh-Church endowed with 
a Houſe, Glebe, and Tithes, and ſuch originally were all 'Parith.. 


Churches. Glebe is the Church Lands excluſive of the Tithes. 


A Chapel of Eaſe is that which is built for the Eaſe of thoſe * z Roll. Abe: 
Pariſhioners who dwell far from the Parochial or Mother Church: 340, 341. 
It is for their Eaſe in Prayer and Preaching only; for the 'Sicta 
ments and Burials ought to be performed in the Parochial Church. 

Here, generally, the Curate is removeable at the Pleaſure of the 
Rector or Vicar. But a Chapel of Eaſe may be Parochial too, 
and have a Right to Sacraments and Burials, and to a diſtinct Mi- 


niſter by Cuſtom, though ſubject in ſome Reſpects to the Mother 
Church & > 341 ( + Aw iy 7 


A Free Chapel is that which is maintained and 
vided with a Miniſter, without Charge to the Rector or 


N 


Pariſh, 


CC 


— 
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a See of the or that which is Free and exempt from: all ordinary Juriſdition*. 
Vamp. B. (See the 1 Ed. 6. cb. 14.] 

ch. 1. The Parochial Church and Church- yard are the Freehold of the 
»2 Roll. Abr. Parſon, and he may let a Leaſe of the Church-yard. [See 15 
337- R. 2. cb. 5.] But the beneficial Uſe of the Body of the Church 
: — * _ and Church-yard, and the Maintenance, or © Repairs thereof be- 
Be: long to the Pariſhioners by the Cuſtom of England. So that a Pa- 
riſhioner may preſcribe in Right of his Meſſuage to repair and fit 
*Corven's in a particular Pew or Ifle*, or for a particular Ifle, Vault or Place 
e us mg in the Church or Church -yard to bury in; but the Direction of 
, e 73. the Seats, the building Galleries or new Pews, « or eredt ing Monuments, 
2 Mod. 8. which is not a Right conſequent upon that of Burial, | and all 
— z Other Directions neceſſary for the Service and Maintenance of the 
Mich 11 G.. Church, and the Celebration of publick Worſhip, are in the Ordi- 
r who grants Faculties for thoſe Purpoſes. The Freehold of 
the Church, Church-yard and Glebe, after Induction, are in the 
'Parſon ; but not the Fee-fimple ; for that is not in any one, but al- 
44, ways in Abeyance (from a Mg Word Bayer, to expect) or 
| 845. 292 bee of . Law : 80 if the Parſon dies, during the Voi- 
1 Inſt. 341. a. dance the Freehold of the Glebe is in Abeyance till another is 
made. 3 ſo it is of a Biſhop, Dean, Archdeacon, Prebendary, 
Vicar, ough a Parſon, for the Benefit of his Church, in ſome 
' See of Fee- Caſes Tray a Fee-ſimple qualified; yet in other Reſpects he bath 
3 B. 2. in effect but an Eſtabe for Life. * But an Archbiſhop, or Biſhop, 


: 1 led. 67. a. e ſolely poſſeſſed, hath a Fee-fimple abſolute, as hath been 


e - > A Parſon may have an Action for any Treſpaſs committed in 
& X®, , the Church or Church-yard. For defacing a Monument, they 
z Cro. ws. that build the ſame ſhall have an Action during their Lives; "after- 
wards the Heir of the deceaſed; for theſe Monuments ſerve for 
Proof of Deſcents and Pedigrees. The Carcaſs that is buried be- 
longs to no one; but is ſubject to Eccleſiaſtical Cognizance, if 
abuſed or removed. Neither the Ordinary, nor the Churchwar- 
dens, can grant-Licence to bury in the Church, but the Parſon 14 

Sed 2. and ſee the Caſes above referred to. 

By 35 Ed. 1. ſt. 2. The Parſon cannot cut down Trees 
in the Church-yard, unleſs for the Repair of the Chancel, IX 
Charity) of the Body of the Church. 

[See 10 Ann. ch. 11, For building Fifty New Churches —_— 
about London and Weſtminſter, and the Suburbs thereof. 
We will now enquire, 1. How one may be made a Parſon of a 
| Church. 2. How one may ceaſe to be a Parſon. + - 


1. The Things requiſite to make a Parſon of a Chard, (au 


| Holy Orders, | Preſentation, Inflitution, and Induction into a Res 
to 


| 6 k None is to be ordained Prieſt or — 
without a Title. A Title, is ſome certain Place where one may 
exerciſe his Function. For a wandering Clergyman will be a Scan- 
dal to Religion: But though one has a Title, the Biſhop may re- 
fuſe to ordain him Prieſt or Deacon, without iving a Reaſon. 
When he is to be ordained, he is to be ordained by a Biſhop, ac- 


A 


—_ * - 
7 I mn On 
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CHAP. 3. Laws of England. 35 
cording to the Book of Common Prayer. [See 5 & 6 Ed. 6. cb. 1. 
and the 13 & 14 Car. 2. cb. 4.] f ; 

By 13 El. ch. 12. One cannot be ordained Prieft, of admitted. 
to preach or adminiſter the Sacraments, under twenty-four Years 
of e, nor unleſs be bring to the Biſhop a Teſtimonial of bis 

Life, and of his profeſſing the Dottrine of the thirty-nine 
Articles of Religion, in the Year 1562. and unleſs be is able to ren- 
der to the Ordinary an Account of bis Faith, in Latin, according to 
the ſaid Articles, or have a ſpecial Gift to be a Preacher ; nor ſhall 
be admitted to the Order of Deacon, or the Miniſtry, unleſs be ſhall 
firſt n the ſaid Articles. All Diſpenſatioms to the Contrary 
to vos | 


Therefore if one is made Prieſt before the Age of twenty-four 
2 he can never be a Statutable Parſon, [. if it is not 
ſual to grant Orders currente anno ?] 2 
To ſubſcribe the thirty-nine Articles with this Addition, (vis.) | 
So far forth as the ſame are agreeable to the Word of God, is not . 4 Taft. 324; 
a Subſcription according to this Statute z becauſe the Statute re- Co. 254. 
uires an abſolute Subſcription, and without Reſerve. * Note, That 4 Inft. 3237 
this AG confirms and eſtabliſhes the thirty-nine Articles. | 
None ſhall be ordained Deacon, except he be twenty-three Years * Prefice to 
of Age, unleſs he have a Faculty or Diſpenſation; which gives go 
Latitude to the Archbiſhop to 9 with one to be made f. 7. 
Deacon at what Age he pleaſes. he cannot diſpenſe with 
age, mpeg e made Prieſt, becauſe that Age is fixed 
tatute, | 
2 1 that i 1 — Deacon muſt take the Oaths 
appoin ted i Oaths llegiance and Supremacy. See 
1 El. c. 1. 1 W, & M. Se. 1. ch. 8. and 6 A. cb. 7. 3 
By 31 El. ch. 6. Fam Perſon ſhall receive directiy or indirefth, 
any Reward or _— thereof (all ordinary Fees excepted) for or 
to procure the Ordaining of any Miniſter, or giving Orders, or 
Licence to preach, he ſhall forfeit forty Pounds, and the P 
corruptly ordained, &c. ten Pounds: And if at any Time within 
ſeven Years next after ſuch corrupt entring into the Miniſtry, be ſhall 
tate any Benefice, or Ecclefiaſtical Promotion, it ſhall be void imme- 
diately after Induftion. 
As to Preſentation. When one is ordained he may be Pre- 
ſented to a Parſonage * or Vicarage, by the Patron: That is, the 
Patron may offer his Clerk to the Biſhop of the Dioceſs, to be « gee of Ad. 
inſtituted to his Church. But the Clerk may be refuſed if the vowſen, pot. 


Patron is excommunicate, or if the Clerk himſelf is not Per . 1 
Tdonea ; which includes Ability I laſt. 119. b. 


IN 120. a. 


Converſation, If the Perſon is outlawed, excommunicate, a Lay- s ; op 75 
Schiſmatick, an Alien, [See 3 Ric. 2. ch. 3. 7 Ric. 2. ch. 12.] — Toh 5 
learned, the —_ upon Examination may refuſe the Perſon pre-! af. g3d. 
ed. 9. Ed. 2. eb. 13.] But in a Qyare Impedit brought a 
Biſhop for Refufal of the Clerk, he muſt ſhew the 


*% 


34 An Inſtitute of the Book I. 


Cauſe be juſt or not: And if the Party denies the ſame, the Court 
may write to the Metropolitan to examine the Matter, and certify | 
it: And tho' the Matter be of a Spiritual Nature, it ſhall be tried by 
a Jury. For whether the Cauſe be Temporal or Spiritual, the Exa- 
mination of the Biſhop concludes not the Clerk; for tho' the _— 
is Judge of the Ability, he is not the ultimate Judge. But in Caſe - 
Show. Caſes of Refuſal for Inſufficiency. in Learning, it hath been adjudged, * 
1 That the Ordinary is not accountable to any Temporal Judge; and 
3c” that in Literatur minus ſufficiens is a good Plea, without ſet- 
2 Roll. Abr. ting forth the kind of Learning, or the degrees of it. That the 
355. Preſentee has a Benefice already is no good Cauſe of Refuſal. For 
© 5 Rep. 58. Crimes that are © Mala in ſe, as Incontinency, Drunkenneſs, Perjury, 
he may be refuſed ; but not for Crimes that are Mala probibita, as 
- haunting Taverns. , N N e 003 e 
*1Cro. 27. If a Biſhop once refuſes a Clerk for Inſufficiency, he cannot 
dot Pede. Accept of Him afterwards, if a new Clerk is preſented. Vl: 
tations, pol. As for Inſtitution, © When the Ordinary upon Examination finds 
|B. 2&2. the Clerk qualified in all Reſpects, he Admits him, or approves of 
304 hy him; and thereon actually inſtitutes him in theſe Words, from a 
Written Inſtrument under his Seal, (vix.) Inſtituo te Reflorem Ec- 
cigiæ parocbialis de A. cum Curd Animarum, & accipe Curam tuam 
S meam. The Biſhop (or Vicar General ſometimes, if his Patent 
impowers him) may inſtitute as well out of the Dioceſs as within it, 
for this Power is not local. If the Inſtitution is ſuſpected to be void, 
' 2 Roll. Abr. for want of Title in the Patron, a Superinſtitution hath been ſome- 
2" times granted to another, to try the Title of the preſent Incum- 
By 31 El. ch. 6. A taking a Reward for Inftitutioh is Forfei- 
ture of the double Value of one Year's Profit, and makes the Living 
void, | | V 2 = 
By 13 El. ch. 12. Thoſe that are to be admitted to any Be- 
nefice with Cure, muſt fubſcribe to tbe thirty-nine Articles, in the 
Preſence of the Ordinary. See the 36 Canon of King James, and 
the 13 & 14 Car. 2. ch, 4. An Act for Uniformity, Cc. 1 V. & 
M. ch. 18. in Relation to the 39 Articles; and 23 Geo. 2. cb. 28. 
for explaining Part of 13 & 14 Car. 2, and 13 El. | 
When the Biſhop N Inſtitution, he iſſues out his Mandate 
to the Archdeacon to Indu# the Clerk ; who thereupon iſſues out a 
Commiſſion to ſome neighbouring Clergymen and others (if he him- 
- ſelf cannot be perſonally preſent) to act for him. — 
The Idu#ton is performed by Delivery of the Ring of the Church- 
Door, or a Bell-Rope, to the newly inſtituted Clerk, that he may 
toll the Bell, &c. and ſhew that he hath taken Corporal Poſſeſſion. 
*F.N.B..z;. If the Archdeacon * refuſes to induct, or to grant a Commiſſion to 
1. Roll. Ab. others to ſupply his Place, an Action on the Caſe lies againſt him; 
Pane. for Induction is a temporal Act; or he may be cited into the Bi- 
1 4 0 the ſhop's Conſiſtory-Court, to anſwer for his Contempt *, 
Writ Devi By Preſcription or Compoſition, other Perſons, as well as 
— = Archdeacons, may make Inductionss. CHANGES 
B.4.c. 4 If after a Caveat entered againſtan Inſtitution; a Clerk is preſented, 
„ Watſon's inſtituted, and inducted, the Inſtitution, Gr. is not void; for it 


Cl N . 

Law zg. is only a Breach of the Canon Raw. 
276, 8 vo. , | Hh . f 
Edit, * 2 Roll. Abr. 353. 2 Cro. 463. 
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M's 28 ier n He Oak en a7 tle Gao: Dre ant. 
of Souls 7 as to ay ties, as the Glebe-Land, Tithes, Cc. (Rer. 79. 
he hath no Freehold in him till InduQtion ; nor can he grant, or let 
them, or ſue for chem till Induction. 


ber inſt-the K til Dilution ©. N (Fe „ See of Uſar- 
Inſtaiment into —. Bo Prebends, Se. Aesch to Dducuon era 2. 
in Parochial Cures. 


' Obſerve now by what has been ſaid, That by receiving H 
Orders, Preſentation, Inſtitution, and Indu#tion, one may be 
a Parſon of a Church, But by Reaſon of ſeveral Statutes there are | 
yet great Difficulties in following right Method to perform the 
Solemnities required to ſecurt Title; Which may be learned 
(among other Books) from Sir 8. Degg's Parſon's Counſellor, ch. 6. 
Watſon's Clergyman's Law, ch. 15. which give Directions, 
too long to be here inſerted. See the 13 El. ch. 12 13 & 14 
Car. 2. cb. 4. 25 Car, 2. ch. 2. 1 V. & 4, 18. 13 
W. Z. eb. 6. 9 G. 2. ch. 26. 23 Gen. 2. ch. 8 


There are other N Which one may gain « a Title to an Eocle- 


ſiaſtical Benefice, Collation, Donation, Union, proprietor 
and Commendam. 


Cullation is the giving of a Beneſſoe by a Biſhop, which ſupplies « Se of Ad- : 
the Place of NON and 114 But the Biſhop's Clerk is vowſon pe? ay 
to be inducted, as any other Patron's Clerk is. If this Benefice Was B. a. © 6 
in any other it wodla be Preſentative, 

Donation is when the King, or other Patron (though a Layman) 
does by Gift in Writing put the Clerk into Poſſeſſion without Pre- . 
ſentation, Inſtitution or Induction. Theſe Benefices are called Do- 
nativen. A Clerk taking Title to a Donative, muſt at ot before · See of Ad- 
his Admiſſion, ſubſcribe the Declaration before the Biſhop or Ordi- —_ — 
nary of the Dioceſs. And if the Donative be either Par ſo or B. x. C. 2. 
Vicarage, he ought to have a Certificate under the Hand and Seal of 
the Perſon before whom he ſubſcribed, and to read the ſame in the 
Church belonging to his Dbnative : He ought alſb to take the new 
Oaths of Allegiance and Supremacy. And if the Donative be a Be- 


nefice with Cure, he muſt ſubſcribe the 39 Articles in the Preſence - 


of the Ordinaty of the Dioceſs; and it is the fafeſt Way to read 


the faid Articles in his Church, within two Months after he bath 
Poſſeſſion ; for the Cafe of ſuch a Le oor ant ſeems to be within 
emer of the 13 El b. 12. 

© Union is when a Church is united to a Church, of which one was 

before poſſeſs d: It muſt be made by Aſſent of the Ordinary, or Or- 

dinaries of the Dioceſs where ſuch Churches ſtand, and of the In- 5 
cumbents of them, and of the Patrons, according to a Commom 
W ee e of 37 H. 8. $21, e f. | 
2. ch. 

23 (becauſe the Profits of a Benefice a held in Pro- . Terms of tte 
priety) is an Annexing a Benefice to the proper and perpetual Uſe of La», v. Ap 
a Spiritual Perſon or Corporation (bein 0 of Fangen Advowlon in Babe de. 
Fee) and their Succeffors ; as to a Biſhop, Dean, Dean and Chap 
ter. © The Thin uifite to make. ft are, 1, The Kin L + Psd. 496, 


cence to the Spittal Perſon, or Body Spiritual ; for the King at be. 


one Time or other may have an Intereſt. in the Preſentation to ER. 
the Benefice, 2. The Conſent” of the Ordinary, the Perſon ap- 238, 239, 


propriating ; 4 » 
& 


AU. 


36 An Inſtitute of the Book I. 
propriating; becauſe he too may have an Intereſt by Lapſe. And 
| . The Conſent of the Patron, the Spiritual Perkin <a the 
* Hob. 149. abſolute Inheritance of the Advowſon, who is to be made Par- 
307. ſon in direct Words, or by Words of the like Effect; for in Suits 
b Plowd. 499. brought by or againſt him, he muſt be named Parſon. This may 
31 Rep. 11. be done during the Vacancy of the Benefice, to be executed imme- 
diately, or by apt Words conſtituting the Patron Parſon after. the 
Church ſhall become void. When this Appropriation is made and 
takes Effect, the Patron is perpetual Parke. or hath (as it were) 
perpetual Inſtitution and Induction; for the Appropriation alone is 
a n = ig | 1 FL 7 

e Plowd. 499. It is ſaid, That an Appropriation made Ki 
alone, as ſupreme CEE Eg he himſelf is Patron as —— 
by his letters Patent he grants the Advowſon, which he is ſeiſed of 
in Right of his Crown, to a Dean and Chapter. 
«1 Toaſt, 46. b. The Church becomes, * ow ara by the Preſentation, Inſti- 
?ution and Induit;on of a Clerk into the Parſonage, or of the Vicar 
to the Parſonage, if the Parſon is Patron of the Vicarage ; for that 
is a Re-union of the Vicarage and Parſonage. It may alſo become 
diſappropriate by Recovery of the Advowſon by an elder Title, or 

by Bl. Alion wy the ſpiritual Co 2 * 
By 15 R. 2. ch. 6. 4 Hl. 1a. Appropriations a 
| Vicar ns be ſufficiently 8 at | 

You. ſee that an Appropriation. could not be properly made unleſs 
to a ſpiritual Perſon and his Succeſſor, or at moſt to a Pritual aggre- 
gate Corporation, that conſiſts of Prieſts. But now, 


By 31H. 8. ch. 13. The King and his Patentees (though Laymen) 
are * of having the Parſanages appropriate of Keel Monafteries. 


But they are to be ſubject to the Viſitation of the 


ng's Commiſſioners, 
or the Ordinary. 
* Secof Mort- Theſe are Vulgarly called Impropriations, and the Proprietors In- 
mai pol bees f 
1 Terms ofthe By Commendam, which is holding a void Benefice, commended 
Law, v. Com- to the Care of a ſufficient Clerk till it may be conveniently ſupplied 
mendam. of a Paſtor; ſo that originally it was in 4 Nature of a Depofitum. 
| It is founded upon the Statute of the 2 5 H. 8. cb. 2 1. that Part which 
concerns the Power of Diſpenſation. A Sequeſtration of the Cure and 
Profits of a Living (according to 28 H. 8. ch 11, till the Patron 
doth preſent his Clerk, or while the Church is Litigious) is not a 
Commendam. For by that Statute (the Supply of the Cure being firſt 
paid) the Succeſſor ſhall have the Profits during the Vacancy. Now 
a Commendam gives the 5 to the 9 1 and may be 
t x Lev. 381, Temporary or Perpetual : * Temporary, for fix or twelve Months 
"ih ga Fa Years or more. The Commenda Semeſtris (neither 
more nor leſs than fix Months) is not in uſe amongſt us. Perpe- 
tual, or for Life, e is the compleateſt) is equivalent to a Pre- 
ſentation; and by Virtue thereof, one is Parſon or Vicar to all Intents 
and Purpoſes, without Inſtitution or Induction. | 
k Dyer 2238. _ When any ſpiritual Perſon is made a hay all his ſpiri 
mg 35% promotions (except Herne void upon his Conſecration, in 
Dev. 68, &c. caſe of Creation; and upon his Confirmation, in Caſe of Tranſla- 
1 Cro. 527, tion ; whether he takes a Biſhoprick in England or Ireland, or in 
* Wo the Ifle of Man, or whether the Benefices lie in England or Ireland. 
382. But he may prevent the Avoidance by Diſpenſation of Retainer of 
Show. Rep. a | | 75 f ach 
914. | : 


2 
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r 


c 


Ee Banekces which be had, if obtained before his Conſecration or 
Confirmation of his Election: This is called a Commendam Retinere, 

and is uſually granted by the Archbiſhop of Canterbury, according to 

the 25 K f. ch. 21. upon the King's Mandate his Con- 

ſent to it, as the true Patron of the Benefices for that Turn, by Vir- 

tue of the Promotion of the Clerk to a Biſhoprick. this C- 

mendam Retinere, the Incumbency is continued: And this Commen-» Hob. 143; 
e eee ook, 


as of N 

But there is alſo a Commendam Rect, e (or Capere de 'nove) to take 
a Promotion in the Biſhop's own inte fine cther 
Patron, whoſe Conſent muſt be obtained, and expreſſy recited in 
the Inſtrument of Diſpe nation. * This muſt be for Life; as other Hob. 155; 
Pura and Vie ej their Benefices. I In the late Statutes' for 15% — 
erecting new Pariſh N is uſually a Bork for preventing the 
Church being . in (mmendam.] 
By theſe Methods one may be a complete Parſon, Parfon Impar- 
ſonee, or Rector in Poſſeſſion of a Church Parochial. 

© There may be two ſeveral Parſons in one Church, one of one + 1afl. 17. b. 
Moict and the other of the other Mojety ; and a Part of the Church 18: =. 

and Town allotted to each. And there may be two that make' one 

Faun in a Church, preſented by one Patron. Aſo two Prebenda- 
nie may be one Parſon of a Church. 

Note, That before Inſtitution, and before Induction Hife Hu 
are payable to the King, and to be agreed and ed for. 

FF Fruits are Profits of the. firſt Year of all ſpiritual « 44 Taft. 120, 

Livin — 4 to a Valuation thereof, made the 26 M. 8. Theſt 121. 
are called Annates. The Tenths alfa, or a tenth Part of the yeatly ra n. 
Value of all Church Livings, are to be paid according to the before- 
mentioned Valuation. [See 26 H. g. eb. 3. ab H. 8. ch. 1. ] There 
was a Valuation of Eccleſiaſtical Livings; 20 Ed. 12 


26 H.8. ch. 17, Net te, Farmers prritual Perſie, but the 
Ielr themſelves hal | be char be 15 5 e 


14 No 2 2 
Haar Year that be pays bis [h-Froitey bu Wr be 


. 4 
e @ Succe sf s for the Pre be am 
his Goods found on 2 nh ir he Prod — ho 
Se ch. 11. „Le r ee. Jo Muy the 
Firſt-Fruts at four Payments. , | 
g be ch, 4. Vicarages' that am not above ten Pound y 
and Refories mt abcve ten Marks „ in the King's Books, 
diſcharged from Payment Foſs its 5 and s that te 
er are removed before all the Papwouts are dur, hide: Payments 
pe his wy und fo, en eee 
By 5 oa ch. 24. All Benefic his. walth Oe Souls nt ace 


yealy Value El I. by the © V d 
Fon a Fruit ws gee of als _ , 


2 K 3 Ann. cb. 11. gage e Gee's. h 19, Tp th 
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Book I. 
„ Inſt. 6 . A Parſon or Vicar, is called an Incumbent, and the Law 
625,026.62 goth intend and ſuppoſe him to be Refident on Ris Beyefice: . And 
By a1 H. 8. ch. 13. Ee that is wilfully abſent from bis Benefice 
for one Month together, or tio Months in the whole Tear, thaugh at 
different Times, forfeits Ten Pounds, "the one Half to the King, "the 
other Half to him that ill-fue fur it. But Chaplains to kb King, or 
other great Perſons mentioned in the Statute, and in 2 5 H. 8. ch. 16. 
and in 33 H. 8. ch. 28. are excuſed ſrom Ręſidency, while they attend 
thoſe that retain them. Nennen e ee 
„eben. be Parſon ought to Abide upon his Rectory, and in the Parſo- 
' 39: .nage-Houſe, and not in any other Houſe within the Pariſh. For the 
Statute is intended not only for ſerving the Cure, and for Hoſpitality, 
but to maintain the Houſe in Repair, that his Succeſſors may keep 
Hoſpitality too. Lawful Impriſonment, Sickneſs, Want of à Par- 
ſonage-Houſe, are good Excuſes ſor Noncreſideney, and excepted 
out of the Act by Conſtruction of Law ; for the Words of the Sta- 
tute are, That be that wilfully abſents himſelf, ; ker... 
© 4 Rep. 118, If a Duke; Earl, Sc. retain a Chaplain, and die, ot are attaj 
| of Treaſon ; or an Officer qualified to retain a Chaphlin' is removed 
from his Place, the Retainer upon the Statute is determined, and 
will not excuſe Him from Refidency. © | Sarees 
By 28 H. 8. ch. 13.. The Chancellor,” Vicechancellor, Commiſſary, 
Rulers\of Culleges and Halls, | Defors of the Chair, and Readers in 
Divinity, and Clergymen under forty Years of Age, refiding in the 
Univerſe , and bearing Lectures, and doing exerciſe in Perſon, are 
exempt p cok the Penalties oF the 21 f. 8. [See 13 El. cb. 20, 14 El. 
ch. 11. 18 El. cb. 11. 43 El. cb. .] ee ee e 
By the above-mentioned Statute of 21 H. 8. ch. 13. No 
Clergyman: can hold two Benefices with Cure of Soult, if the firſt to 
which he was inſtituted, or collated and indufted, be worth eight 
Pounds in the King's Books of Record, without Diſpenſation from 
the Archbiſhop of Canterbury, confirmed under the Broad Seal. And 
be that wwithaut Diſpenſation tales a ſecond, makes void tbe firſt 
ipſo facto ee we # be apr, 
© 4Rep. 79. The Statute ſays, Inſtituted and InduFed to the Second; but 
Inſtitution is looked upon to be ſufficient, for otherwiſe the A 
might be eluded by Deferring the Induction. af 
_ of Nobi- ' But by this Act there muſt be certain Qualifications neceſſary to 
ty, Polt ch . obtain ſuch Diſpenſation; as of Birth, Degree, to be Chaplain to 
the King, Queen, a Duke, &c. Archbiſhop or Biſhop, or to a 
Dutcheſs, Marchioneſs, Counteſs, Baroneſs, being Widows (or mar- 
ried to any Perſon under the Degree of a Baron, though noble only 
by their firſt Marriage) or to other great Perſons by Virtue of the 
ſaid Statute, and 25 H. 8. cb. 16. and 33 H. 8. ch. 28. By Rea- 
ſon of ſuch Qualifications one may purchaſe Diſpenſations to keep 
/ NON «$2 e 
If one hath his full Number of Chaplains allowed to be Qualified, 
and retains one more, who obtains a Diſpenſation before Others 
* 4 Rep. 89, are advanced; His Diſpenſation to hold a Plurality is not Good. 
70 123, If a Duke, Earl, &c. retain a Chaplain and die, or is attainted 
724, 839. of Treaſon before his Chaplains takes a/Jecond Benefice, this Retainer 
+ Rep. 118, too is determined: If he had taken a ſecond Benefice before his 
gi Death, &c. the original Retainer would have continued in Force, 
KP 5 
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qualify Him to enjoy the Benefices, which were once lawfully ß 
2 ed in him. And his Retainer is good during his Life, g One 
cannot Diſcharge his Chaplain, if he purchaſes Diſpenſation, and is 
advanced by it, to qualify another in his Place. ee e 
Further, By 21 H. 8. ch. 13. No ſpiritual. Perſon. ſhall tate to 
Farm any Lands, &c. in pain to forfeit ten Pounds for every Month 
he fo continues the ſame, to be divided betwixt the King and Proſecutor. 
Aud he ſhall not (by himſelf or any other) buy to ſell again for 
Profit, any Cattle, Fictual, or Merchandize whatſoever, in pain to 
forfeit treble the Value thereof, and every ſuch Bargain ſhall be 
void. | | W 
By 2 & 3 Ed. 6. ch. 1. Ta Miniſter is diſturbed in the Exerciſe 
of his Office in the Church; the Puniſhment upon Conuzan is 10 J. 
and upon Non-payment, three Months oe 2 without Bail. 
And by 1 V. & M. ch. 18. a Penalty of 20 Pounds is laid on tage 
iſturber of publick Worſhip in any Church or licenſed Meet- 
ing-houſe, Cc. Ne en c 7 ery FH 
Ihe Statutes concerning Leaſes by ſpiritual Perſons. will be men- 
tioned under the Title Leaſes, Book 2. ch. 3.1 


* By 13 El. ch, 10. If fraudulent Gifts } thr perſonal Eflate are 

43 by Eccigiaſtical Perſons, on purpoſe to binder their Succeſſors from 

recovering Dilapidations againſt their Executors or Adminiſtrators 1 

rhe Succeſſor ſhall have like Remedy in the Eccleſiaſtical Court againſt the 

Grantee, as he might have had againſt the Executor or Adminiſtrator 

of his Predeceſſor. | tie oe ay who 

By 14 El. ch. 11. All Money recovered for Dilapidations, ſhall be 

e within two Years, upon the Building, in pain to forfeit double | 
the Sum received, and not ſo employed, See 7 Ann, ch. 14. concerning 

- Pariſh Libraries. e SA e IG": 

Ws One may 0 aſe to be a Parſon of A Church. 15 1. By Death, « 1 TIaſt. i 20. 82 
2. By Ceſfion, which 1s by taking a ſecond Benefice with Cure of Souls, 4 Rep-75, 76, 
contrary to 21 H. 8. ch. 13. before- mentioned: or contrary to the 77 RI. Abe. 
Canon Law, without Diſpenſation, when the firſt Benefice is under 360, 361. 
eight Pounds per Annum: This is properly called Ceſſion. Ceſſion Sd. 426. 
is not made by taking a Deanery, Arc deaconry, Prebend, or Rec- 

tory with Fitts endowed, becauſe they are not Benefices with 

Cure within the Statute, but particularly excepted. 3. By Creation ; 

for when a Parſon is made a Biſhop, his Benefice his void upon his | 
© Conſecration, + By Reſignation to the Biſhop, the immediate « i Co. 526, 
Ordinary, in whoſe Diſcretion it ig either to accept or refule the 527. 
Reſignation, _ * Reſign is not fo proper a Term in Law as Renuncio, . Abr. 
Cedo, Demitto, * A Reſignation before a Notary, without the Biſhop's See P. ante. 
Acceptance, does not make the Church void. The Notary can only * 2 Co. 63, 
atteſt the Reſignation in order to its bein preſented ; It cannot be 19%un Abe 
made upon Condition, becauſe it is a judicial Act. A Donative, 358. CE 
muſt be refigned by 2 of the Patron. [See 31 El, cb. G, If. 340.4. 
concerning Corrupt Refignations.) 5. By Deprivation, as upon Simony, * 

contrary to 31 El. cb. 6. 12 Ann. ft, r ge B. e ee 
Foreign Power, [See 1 El. cb. 1.] or any Dacfrine contrary to the B. 2. >: 2. 
thirty-nine Articles of Religion, and periiſting therein, [Sec 13 El, 

cb. 12.] Or by neglecting to make the Declarations in the Church, 

and to read and to aſſent to the thirty-nine Articles there. I Ses 

13 El. eb. 12. 13 & 14 Car. 2. cb. 4. and 23 G. 2. cb. 28.] Or by 
neglecting to take the Oaths, Cc. within fix Months after one enters on 


a Be- 


— — — canm. 


eee Boes 


n. — 


3 W.&M. a Benefice. See the 13 V. 3. ch. 6. 1 Geo. 1. ch. 13. 2 Geo. 6. 
n. h. 31. 9 Beo. 2. th. 25. By Abſence of fixty Days in one Year from 


a Benefice belonging to à Papiſt, in the Preſentation of one of the 
"Univerſities, Vr if the Clerk preſented had Another Benefice with 

Cure. [See 1 . & M. cb. 26] By uſing any other Form of Prayer, 

or Atmniſtration of Sacraments than what is contained in the Com- 

mon Prayer Book, or by Refuſing to uſe the ſaid Form, or by De- 

| praving the Book of Common Prayer, or any Part of it, upon a ſe- 
cond Conviction. [See 1 El. cb. 2.] In all theſe Cafes the Parſon kit 

* 6 Rep. 29. is Deprived, and the Benefice made void by Statute Law, where 4 
> 3 Inſt. 204. there needs not any Sentence Declaratory in the Eccleſiaſtical Court. #5 


2 Roll Abr. , There are .alſo many Cauſes of Deprivation by the Canon Law, 


6 Rep. 13 & upon Sentence in the Spiritual Court, as for Adultery, Drunkenneſs, 
it Rep. 49, Dllapidations. | oe f 


8. | | 
Hob. 24. 6. A Vicar, (Vicarius, quaſi vice ſungens Reftoris) is the Prieſt 
of that Pariſh where the predial Tithes are appropriated : The Par- 
Vicar. fon or Rector has the predial Tithes to himſelf. At firſt a Vicar 
was a mere Curate to the Impropriator, temporary and removable 
at Pleaſure ; but by Degrees he got a ſettled Maintenance of Glebe, 
and ſome kind of Tithes, and now claims his Dues either by En- 
dowment of the Tmpropriator or by Preſcription. The Ordinary 
3 Power to increaſe his Allowance. [See 15 R. 2. cb. 6. 4 H. 4. 
ch. 12. 17 1 | 
Tb. reel of the Church, Church- yard and Glebe is in him; 
and in ſome Caſes he is eſteemed to have a Fee- ſimple qualified, In 
ſome Places the Vicar has a Penfon from the Impropriator : But 
ſome Benefices that were formerly ſevered by Impropriation, have 
fince been united, and all the Glebe and Tithes have been given to 
the Vicarage ; and many Vicars have a good Part of the great Tithes, 
or a Leaſe of them upon reaſonable Terms from the Impropriators. 
[See 29 Car. 2. cb. b. For Confirming Augmentations made by 
Eccleſiaſtical Perſons, to ſmall Vicarages, Cc. and ſee the 2 & 3 Ann. 
eb. 11. and 1 G. 1. ft, 2. cb. 10. for the Augmentation of the Main- 
tenance of the poor Clergy, &c. and 12 Aun. S. 1. ch. 4. concerning 
the Endowment of poor Vicarages in the Weſt-Riding of Nriſbire. 
The Method of taking Holy Orders, Preſentation, Inftifution and 
Induction to a Vicarage, or the Way of obtaining a Title to a Vica- 
age, by Collation, Unian, and Commendam, is the fame by which 
1 Parton obtains a Rectory, and the ſame Methods are to be obſerved 
in performing the Solemnities of Subſcriptions, Oaths, &c. required 
ee „be A But a e v. above wy 55 
take an Oa petual Reſidency, whi iſhop may diſ- 
penſe with. The Statutes concerning Refidence, Pluralitics, Far: ng 
and Merchandizing, Diflurbance of Miniſters in Execution of their 
Office, and concerning Dilapidations, alſo relate to them, as well 
as to Parſons; and one may ceaſe to be a Vicar in the ſame Man- 
l ho repreſents the Incumbent (Parſl View) 
Carte, A Curateis he who repreſe: nt on or Yicar 
al officiates in his Stead ; though every man that officiates 
in a Church (whether Incumbent or Subſtitute) is in our Li | 
called a Curate. He ought to be licenſed by the Biſhop or Or- 
dinary; However he may recover his Salary for ſerving the Cure, 


$ 


15 
1 


Vikowes Earls, 


Ctiay. 7 4. 5 Laws. o ＋ England, 41 


* 


though"he has no ſuch Licence. [See 28 H. 8. bee Roe 


urate is to be during the Vacancy of a Benefice upon a 
—.— I 244 13 & 14 Car. 2. cb. + and ſce ag. 
” LOGS are Perpetual Curates as well 28 Tem „where all | 
the Tithes and Profits are impropriate, and no icarage endowed. ' 
The Impropriators are obliged to find them; and ſome of them 
have certain Portions of Tithes ſettled on them. {See the ſeveral 
Statutes above-mentioned, under the Title Vicars.] 


By 13 & 14 Car. 2. ch. 4. Curates muſt Subſcribe. and Declare 


before the gy - or.. Biſhop, &c. as Lecturers, upon pain of 
pal their Places," an of being impriſoned three M my 
Bail, 


By 12 Ann. 8. 2. ch. 12. F any Refer, or Vicar, preſentt 
any Curate to the Bi or Ord: 


ta be licenſed to ſerve the 1 
Cure in his Abſence; be ſhall 2 under his Hand and Seal - 
(before be grants fach Licence) a e not exceeding 50 l. 


Annum, nor leſs than 20 l. to le paid ar ſuch Times as be ſball 
think fit. Aud upon Non-payment of the ſaid St , be may ſe- 
queſter the Profits of the Benefice until Payment be made. 


Every Parſon, Vicar, or | Curate, hath à Peri + under 
bim; who: was formerly a real Clerk in Orders, gh now he 

is generally a Layman. He is the Aſſiſtant to the Parſon, Vicar, . 
or Curate, in performing Divine Service: He. is choſen 'by the * Can. gt: 
Miniſter for the Time being, unleſs there is a Cuſtom that the 
Pariſhioners or Church-wardens ſhould appoint him ; becauſe 
Cuſtom is temporal, and cannot be altered 'by a Canon. 
ought to be ived by him that placed him in the Office 
if he is unj y deprived, a Mandamus will lie to the C Church . 
. as it will lie to the Bi or Archdeacon 23. 

to ſwear him when he is elected. The Law looks 

as an Officer for Life, and one that bath . 
8 and therefore will r 

2 ns ive him, but only to correct him for an 


caftical Cenfaree The fame Law eg 
to a to a dere that hs a ied Salary 


Thus much of the 
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He 
d but ® r Ventr. 


though many Caſes relating ing to them 
are triable in the Eccleſiaſtical Courts. 4 


II. The Laity (from Aa; the People 2 eſſ Keen 
fo called; as Ml from: r ) _—_ pormlly 
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Of the Nobility and Commonalty. 
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3 ee eee py er, 
1 An Inſtitute of the Book I. 
Lordſhip held by ſome Service in Chief of tlie King; not that every 
one that has a Barony is a Lord of Parliament; ble muſt more 
over be called by Writ to Parliament. Every Barony in ancient 
Time was held by Grand Sergeanty. They are called Peers [ Pares) 
becauſe in all publick Affairs they are equal as to their Votes in 
Parliament; tho! there is a Difference of Degrees in reſpect of their 
Dignities. Ant! | 
a 1 Inſt. 16, One may have a Title of Nobility and Dignity by Creation, 
a. & b.110. a. Deſcent, or by Preſcription. | 8 
1 Iaſt 9. b. 1. By Creation either by Writ, or Letters Patent. By Jt is 
16. a 4b. the moſt ancient Way, and gives a Fee - ſimple in the Barony without 
| Words of Inheritance, (viz.) To him and his Heirs. Yet the King 
may limit the general State of Inheritance to Heirs male, or to the 
* 11nſt. 16. b. Heirs of the Body. As ſoon as he fits in Parliament by Virtue of 
this Writ, his Blood is ennobled, and he is a Peer, But if he dies 
before he ſits in Parliament, he is not ennobled. The Bare Di- 
rection and Delivery of the Writ hath no Effect. By Sitting in 
© 1 Inſt. 16. b. Parliament his Blood is ennobled to him and his Heirs Lineal“. 
ol I But Creation by Leiters Patent is the ſureſt Way, and ennobles his 
4. HBlcod though he never fit in Parliament. Vet he muſt have the 
*11nſt.g. b. Inheritance in this Caſe limited by * apt Words, as to him and his 
Heirs, or the Heirs male of his Body, or the Heirs of his Body, 
*1Inſt. 16 b. otherwiſe he hath no Inheritance. The King may create either 
9 Rep. 97.98. Man or Woman Noble for Life only; but not for Years, becauſe 
then the Nobility might go to Executors or Adminiſtrators. No- 
bility alſo may accrue to one for Life by A# of Law only; as if a 
Duke takes a Wife, the is a Datcheſs in Law by the Intermarriage. 
So if a Marquis, Earl, GS. n b | 
2. By Deſcent; as when Nobility comes down from the Anceſtor, 
5 1 Inſt.165 a. and is enjoyed by Right of Blood. The Dignity of an Earl may 
deſcend to a Daughter, if there is no Son; and if there are many 
Daughters and no Son; the Poſſeſſions of the Earldom ſhall be di- 
vided amongſt the Daughters, but the King ſhall diſpoſe of the Dig- 
nity to which Daughter he pleaſes, by Reaſon of the Incertainty, 
and ſhe ſhall be a Counteſs, | - / i) 0 | 
) i Inft. 16. b. * A Woman Noble by Deſcent, marrying one that is under the 
5 — j. Degree of the Nobility, remaineth noble. But if ſhe was noble by 
See of 'I'rials Marriage only, ſhe loſeth it if ſhe marry one that is under the 
of Criminals, Degree of the Nobility | not if her ſecond Huſband is noble, and 
vol. B. A ck. 5. inferior in Dignity to her firſt-Huſband, 
By 25 H. 8. ch. 22. The Dignity of the Crown is deſcendible to the 
elf} Daughter alone, and to her Poſterity. | TA Oh, 


3. By Preſcription; as thoſe that have continued Barons beyond 

the Memory of Man. | # 
' 1 Inſt, 16. b. A Duke, Earl, Sc. of another Kingdom are not ſued by thoſe 
3 , Names here. Duke or * no Duke, Earl or no Earl, Baron or no 
6Rep.5z. Baron, if created by Jr1t, ſhall be tried by the King's Writ, or 
7 Rep. 15. the Record of Parliament, and not by a Jury : But if created by 
9 UP '3% © Letters Patent, they may be pleaded and given in Evidence to a 
d. Ray:14. Jury; and ſo Dutcheſs or no Dutcheſs, Cc. by Marriage, ſhall, 
" 1Inft' 70. b. as 4 Matter of Fact, be tried by a jury. „ Hd (POR 
72 nn ere ate Barons by Succeſſion, and thoſe are the Biſhops, 
2 Init. 5,6, 7, Who by Virtue of ancicnt Baronics held of the King (into which the 

1 5 


4 nb Poſſeſſions 
J laſt zo. | 


CHa. 4. Laws of England. 


Poſſeſſions of their Biſhopricks have been converted) are called-by 
Writ to Parliament, have always had Place in the upper Houſe, and, X 
are called Lords Spiritual: but there are no Feudal Baronies, or * Lit. 163. 
Baronies by Tenure at this Day. The temporal Poſſeſſions of; — 5 
Biſhops are held by their Service to attend in Parliament, when calle 3 Lev. 401. 
ed; and that is in the Nature of a Barony. The Biſhops of ales e tot. gy. a. 
are Lords of Parliament as the Biſhops of England; and all the 

Biſhops together make one of the © three Eſtates in Parliament, and's 4 Inf. r, 2. 
are ſo accounted in ſeveral Statutes. [See 1 El. ch, 3. 8 El. cb. i] 1 Vent. 325. 
But though the Biſhops are Barons and Lords of Parliament, and 

are called by the King's Writ, and have a Vote there, * yet they 4; Ing. 30. 
ſhall not be tried by the Peers, becauſe they do not fit in Parliament s. F. C 153. 


by Reaſon of their Nobility, but by Reaſon of their Baronies, which, ' . 
they hold in Right of the Church, as ſome Abbots did heretofore, 

and yet were not to be tried by the Peers; but they are to be | 
tried by the Country, 7. e. by a Jury, for that they are not of the 

Degree of the Nobility. And when one of the Nobility is to be 

tried by his Peers in Parliament for a capital Offence, the Spiritual 

Lords withdraw, © becauſe by the Canon Law they ought not to +; Int. 40. 
condemn any one to Death. -” 

Let us now examine what the Law ſays particularly to the Caſe of 
Nobility. 

A "i ſhall not be * arreſted upon mean Proceſs, or upon Exe- 6 Rep. 52, 
cution for Debt or Treſpaſs, becauſe he is preſumed to attend the 53. 
King and the publick Affairs; and becauſe the Law does preſume ? fdr K. | 
that he hath ſufficient Lands in which he may be diſtrained: But 1247. 
he may be arreſted or apprehended in criminal Caſes. Neither 8. C. Salk. 
is an Exigent awardable againſt a Peer in civil Caſes. Before the *'* _. 
24 Geo. 2. ch. 18. If a Peer of the Realm was Plaintiff or De- | 
fendant (whether Lord Spiritual or Temporal) a * Knight was to 61 aft. 156. b. 
be returned of the Jury. A Peer is not to be put on Jurzes. If. 
he is Defendant in a Court of Equity, he is not ſworn to his Anſwer, 
but anſwers upon his Honour, as upon the Trial of a Peer. But 
his Affidavit, his Examination upon Interrogatories, and Examination x 
as a Witneſs muſt be upon Oath *. So at Common Law when he > Was. 146. 
is a Witneſs upon a Trial, he ought to be ſworn. [How a Peer 9 Rep. 49- 
ought to be tried in High Treafon, Petit Treaſon, Felony, Cc. 3 Ia. 29. 
ſee B. 4. ch. 1. and 5 poſt. 

By Weſt. 1. ch. 34. None ſhall report any falſe or ſlanderous News Inf. 223. 
or 7. 22 4 * 75 may ariſe xt the King and _ People, be. 
or the Great of the Re on Pain © ſonment, ti 
or the Great Men of the Ruin of Impriſonment, till be pro- 

By 2 R. 2. ſt. 1. ch. 5. None ſhall deviſe or tell alſe News, Lie 
&c. of Prelates, or Lords, hg the Gebe, ni Privy 
Seal, Steward of the King's Houſe, Judges, &c. whereby any Diſcord 
or Slander may ariſe, or Miſchief come to the Realm, on Pain of Pu- 
mſhment, as 1s ordained by Weſt. 1. 


Since the Union, Peers of Scotland may maintain the Action of 
Scandalum Magnatum upon this Statute *, 


By 12 R. 2. ch. 11. When one hath told falſe News, Lies, &c. con- 
trary to 2 R. 2, ch. 5. and — FRO the Author, and is there- 
fon 1mpriſened, he ſhall afterwards be puniſhed by the King's Council, 
notwithſtanding the Act of Weſt. 1. 


* Com. 459+ 


The 
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* . he 
44 An Inſtitute of th 
» 4 Rep. 13, The Statute of Scandalum Magnatum is a General Law, of which 

the Court is to take Notice. | | 
» Rep. 125. If the Slander is publiſhed in a Libel, the Party may be * indicted, 
fined and impriſoned, But the Action of Scandalum Magnatum is 
_ uſually brou be upon 2 R. 2. ch. 5. tam pro Domino Rege quam pro 
ſeipſo, in the Name of the King and the Party; the King being con- 
cerned in the Credit of Great Men, who act by his Authority; ſo 
that the Plaintiff recovers Damages upon this Statute ſor the Wrong, 
and the Defendant is impriſoned on the Statute of Vet. upon the 
King's Account. The Words in ſuch Caſes ſhall be taken in the 
1 Vent. 60. worſt Senſe © to preſerve the Honour of Great Perſons, Yet a De- 


4 Book I. 


* E—_ 


44 Rep. . ore) r Scaricalum Magnatzm, (tang” forth the 


: Matter. 
: : Tat 228. Theſe Statutes extend only to extrajudicial Slanders; and ſo it is 
gl. Abr at Common Law. For tho' the Charge be falſe which is alledged 


14. in a Court, no Action de Scandals Magnatum lieth. 


21 H. 8. ch. 13. A Dake may have fix Chaplains, a Marquis 
1 an Earl five, a Viſcount four, a Baron three ; every Dutcheſs, 

' 4 Rep. 89,” Marchioneſs, Counteſs and Baroneſs, (being Widows, &c.) tuo. 

90, 117, Ke.] By 31 H. 8. ch. 10. The Precedency of the Nobility, Lords 


of Parliament, and of the Great Officers is ſettled and deter- 
mined, 


| Ker dup IT. The Commonalty are divided into ſeveral Degrees, as Knights, 


Eſquires, Gentlemen, and Yeomen. And as every one of the Nobles 


is a Peer to the other, though there are ſeveral Degrees; ſo it is of 
the Commons. | 


' $1 Taſt. 74. b. 1. A Knight is of five Kinds (viz.) Knight of the Garter, 


2 laſt. 594, Knight Baronet, Knight Banneret, Knight of the Bath, and Knight 
* Bacbelbr. All theſe muſt have their Honours by Creation, except 
- Baronets, who may be by Deſcent. One who was a Baronet by 

deſcent, levied a Fine of his Honour to another, who enjoyed it, 

and took Place in Seniority from the Date of the Patent, as if it 

» 32 Char. 2. had been granted to his Anceſtors", The Title Baronet is uſed 
116 R. 2. ch. 6. in old Acts of Parliament: Baronets, as ſuch, are not Knights, 
* 4Inft. 5. A Knight Bachelor is termed in Law Miles, for * Eques Auratus is 
2 Inſt. 593, not uſed; therefore in Writs and Indictments he ought to be ſo 


596 Ruy. named, See 16 Car. 1. ch. 20.] 


859. 11d, 2. Eſquire ( Armiger) is a Name that is frequently uſed in divers 
Ray. 304 Acts of Parliament to denote an Eſtate and ee. All Dukes, 
4 Marquiſſes, Earls, Viſcounts, and Barons of other Nations, or which 
7 ig are not Lords of Parliament, are to be named Efguires, If Knights, 
1 Lult. 16. b. they are to be termed Milites, The Sons of all the Peers and Lords 
of Parliament are in Law Eſquires in the Life of their Fathers, And 
* 2 [nft. 596, the * eldeſt Son of a Knight is an Efquire. | 
2 A Foreign King being in England, muſt ſue and be ſued by the 
Name of King. | 
*2 Inſt. 5 % 3. A Gentleman is he that beareth a Coat of Arms. There is 
* = but a ſmall Difference betwixt an Eſquire and a Gentleman. There 
1541. may be Gentlemen by Office and Reputation. And if one is fo re- 
2 Str. $16. pured, he may be called ſo in legal Proceedings. But if he is named 
GY . Yeoman, he cannot abate the Writ, as a real Gentleman may. If a 
Gentlewoman is named Spinſter inſtead of Genereſa in any Original 
; Writ, 


Additions. 
He that hath taken a Degree in our Univerſities, may be named 
by that Degree. And if he hath taken Holy Orders, he may have 
the Addition of Clerk. 


4. Yeoman in legal Underſtanding is 28 a Freeholder that « 2 Inſt, 668. 
may ſpend forty Shillings per Annum, This is 4 ren only 


to Men, not to Women, but it comprehends all under the Degree » , 14. Ray. 
of Gentlemen, as Citizens, © Burgeſſes, (i. e. Men of Trade) Day- 1179. | 
Labourers, Be . [Yeoman is generally reckoned a diſtinct Addi- . 8. 2 
tion from Labourer, and of higher N 1 Citizen and Burgeſs « : Lal. 668. 
are no ſufficient Additions in Writs, * &c. becauſe they are too ge- See of Writs, 
neral, A Man may be named either with the Addition of his ra 
Degree or Myſtery : And a Peer muſt be named by the worthieſt 


name of Dignity. [See the Statute of Additions, 1 H. 5. cb. F.] "214. Ray, 
i the, 556, 
C H A P. V. 
Of Thoſe that are amongſt the Nobility and Commonalty 
in the Military State, 


( WIL the Courts of Juſtice are open to diſtribute Juſtice Of the Mill- 
to all, it is ſaid to be a Time of Peace. But when by In- “2 
vaſion, Rebellion, &c. the ble Courſe of Juſtice is ſtopt, then 28 
it is ſaid to be a Time of War, This ſhall not be tried by a Jury, 
but by the Records and Judges, whether Juſtice at ſuch a Time had 
her equal Courſe of ing or no? For Time of War doth not 
only give Privilege to them that are in the War, but to all others 
within the Kingdom, 
The Military State includes the Soldiery by Land and $:a. But 
it muſt be obſerved, that in Time of War particular Orders are 
always made for the due Order and Diſcipline of Officers and Sol- 
diers, and for the lation of the Army and Navy; which we 
muſt conſult upon all Emergencies, and not expe& many ſtanding 
hs Laws on that Account. 
t it —— — * that if any one in Commiſſion ins , rag. 3. 
Time of Peace put to Death any Man by Colour of Martial Law, 
it is Murder, and againſt Magna Charta, ch. 29. But now an Act 
of Parliament for puniſhing Mutiny and Deſertion is yearly, 
. appoint Courts Martial though in Time of 


eace. 6 
The chief Statutes relating to the Army and Navy are as follow: 
By 7 H. 7. ch. 1. and 3 H. 8. ch. 5, It is enaQted, That if 
a Captain ſhall not have the whole Number of his Soldiers, or not pay 
them Tf due 2. within fix Days after he hath received them, 
be ſhall forfeit all his Goods and Chattels and fuffer Impriſonment. And 
it is made Felony without Clergy for a 2 (not being a Captain) \ 6 Rep. 25. 
retgined in Wages, or taking * e to ſerve the King upon the 3 Cro. 71. 


——_————— 
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8 In republicd maxim conſervenda ſunt jura belli. 2 Inſt. 58, 
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* An Tnftitute of the Book I. 
"Seay er upn the Land beyond-ſea, to depart from bis Captain "with- 
. gut Licence. [See 11 H. 7. ch. 19.]ͥ Ty 1 
See B. 3. ch. . By 2 & 3 Ed. 6. ch. 2. t Felony without Benefit of Clergy for ' 
F- Rep. 27. 4 Soldier retained, to depart without Licence of bis Commander. * But 
3 Inſt. 86. this Part of the Act doth extend only to a Soldier that departeth after 
| he hath ſerved the King in his Wars.. 3 4 
The Officer that receives more Wages for Soldiers than he ought, | 
and doth not every Month (by a Note in Writing) acquaint the | | 
Treaſurer of the Army with every Soldier's Entry, Death, or De- 
parture, ſhall forfeit fue Pounds to the King, ſuffer one Month's 
'. Impriſonment and laſe his Place. [See more in thi ge concerning 
Commiſſioners and Captains, Licences of Soldiers to depart, and 
concerning the Puniſhment of a Soldier that makes, away with his 
Horſe or Arms. ] 3 | 
By 4 & 5 Ph. & M. ch. 3. If any Perſon being commanded to 
muſter, doth abſent himſelf (having no lawful Excuſe) be ſhall ſuffer 
ten Days ny p7 pas unleſs he will agree to pay forty Shillings for a 
Fine. if any Perſon authorized to levy or Muſter Soldiers ſhall 
take any Reward to diſcharge or ſpare any from the ſaid Service, be 
Hall forfeit ten Times as much as he ſhall ſo take. And a Captain or 
other Officer which doth not pay the Soldier bis Wages, ſhall forfeit 
ten Times as much as be ſhall take, and to the Soldier three Times as 
much as he ſhould have.paid to him. . 
Offences committed during the Time of Service ſball be heard and 
determined by the chief Commander. 
[See 31 El. ch. 4. ꝙ & 10 V. z. cb. 41. 1 Geo. 1. 7 2. cb. 25. 
9 G, 1. ch, 8. As to Embezilment of Armour, Stores, &c.] 7 


By 43 El. ch. 3. The moſt Part of the Yuſtices of the Peace yearly 
in Seſſions baue Power to charge every Pariſh towards a weekly Relief 
for maimed Soldiers and Mariners. 1885 . "i 
A Soldier or Mariner that begs, or counterfeits a Certificate of his 1 
chief Commander, ſlall ſuffer Puniſhment as a common Rogue, (See | 
i7 Ge 08, ol) * | 5 40 8 0 e 
; a. 1, ch. 4. Tf any one goet a, to ſerve foreign 
| 3 — having taken the Oath of Allegiance before he 20 5 
\Seeof Fe- 75 Felony." If he is a Gentleman or Officer that is going to ſerve 
B. 3. ch. 1. 4 Foreign Prince; he muſt be bound with two Sureties in twen 
9 Pounds, not to be reconciled to the Pope, or to conſent to any Conſpiracy 
again} the King: er elſe it is Felony. [See 1 G. 1. fl. 2. ch. 47. for 
the Puniſhment 4 thoſe who perſuade Soldiers to deſert, arid of Soldiers 
of the popiſh Religi ; 
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rg Soldier ſhall 5 d 

By 31 Car. 2. ch. 1. No Soldier be quartered upon any Per. 
fon-or Inbabitant without his Conſent. And every ſuch Inbabitow may 
refuſe to quarter any Soldier, notwithftanding any Order what ſrever. 
[See the Petition of Right, 3 Car. 1. ch, Ek. -? 15 


But by the Mutiny Acts which are now paſſed annually, and have 
| | only Continuance for one Year, the Conſtables, &c. are to quarter 
Id. Ray. Officers and Soldiers in Inns, not in private Houſes : But tho: Acts 
479+ do not exempt Officers or Soldiers from the ordinary Proceſs of Law; 
* 2 Id, Ray. (though they are not to be arreſted for Debts under ten Pounds) nor 
i246. extend to the Militia, except when embodyed and in actual Service, 
purſuant to 30 G. 2. ch. 25. by which Act all the former Laws re- 
| _ lating. 
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Laut of England.” 


rn 
lating to the Militia are repealed, and ſeveral Regulations made re- 
lating -hereto, too long to be here inſerted. [See therefore that 
Act, and alſo 31 G, 2, gb. 26 & 30. 32 G. 2. ch. 20, 33 G. 2. E. 
Cb. 22 & 24. As to the Militia and their pay, Sc. Wa 
See for the Increaſe and Encouragement of Seamen, 7 & 8 V. ze 
cb. 21. and 83 9W.3. cb. 23. 2& 3 Am. cb. 6. 13 G. 2. cb. 
17. and 17 G. 2. ab. 34. and 29 G, 2. ch. 24. and 32 G. 2. ch. 25. FR 
and 33 G. 2. ch. 19. Concerning Apprentices to Seamen. And 9g 2 
10 V. z. ch. 41. 1 Geo. 1. ft. 2. ch. 25. 1 Geo. 2. fl. 2. cb. 9, 14. | 
14 G. 2. ch. 38. and 31 G. 2. ch. 10. Concerning Seamen's Wages, + n 
Fc. And Diſturbances by Seamen on Pay-days, &c. and 30 G. 2. 3 
cb. 18. As to bringing and landing Prize Goods taken from the 
| 1 By x Ann. ch. 9. and 4 G. 1. ch. 12. Captains and Mariners be- gee of Felony; 
Y longing to Ships, defliroying the ſame to the Prejudice of the Owners, poſtB.3.ch.t. 
Merchants, or Inſurers, ſhall ſuffer Death as Felons. See 12 Ann. S. 2. 
ch. 18. 1 bay | | 
[See 2 Geo. 2. ch. 36. for regulating Seamen in Merchants Service; 
And 3 Geo. 1. ch. 13. 7 Geo, 1. ft. 1. ch. 21, 5 Geo. 2. ch. 20. For 
the better Regulating of Pilots for Conducting Ships from Dover, 
* 5. e Ille of Thanet up the Rivers of Thames, and 
See alſo 7 Geo. 2. ch. 15. which diſcharges the Owners of Ships 
from being liable farther than the Value of the Ship and her Appur- 
tenances, and Freight, for Loſs; or Imbezilment, by Maſter, or 
„Mariners. And 10 Gee. 2. cb. 14. For collecting Money at Leghorn 
for Relief of diſtreſſed Seamen. See 22 Geo. 2. cb. 33. For amends _ 
ing, explaining and reducing into one Act the Lays relating to the 
Government of his Majeſty's Ships and Forces by Sea. And alſo 
29 Geo. 2. ch. 27. and ſee B, 4. cb. 1, poſt; of the Admiralty Court 
and Courts of Commiſſion for the Trial of Piracies and other Crimes 
” committed at Sea: See alſo the Acts which are annually paſt for 
| the Regulation of the Marine Forces while on Shore. | 
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CH AP. VI. " | 
Of. a Perſon, as Maſter of a Family, Huſband; of Wife, 


Parent or Child, Anceſtor or Heir, Landlord or Te- 
nant, Guardian or Minor. $4444 


AVING ſhewn a general Diviſion of Perſons in reſpect of 
| their Civil Capacities, as the King and Subject; and of Sus | 
Jefts, as they are either of the Clergy or Laity, Nobility o | + 
nalty, or of the Military State; I proceed to give an Account'more © © 
particularly of Perſons that are in Gil or Relative 3 
as a Maſter of a Family, Hu or Wife, Parent or Child, Anceſ- 
tor or Heir, Landlord or Tenant, Guardian or | Minor; And then 
in the next Chapters of this Book; I ſhall give an Account of ſome 
Publick Officers, and of Corporations, which are Particular Perſons 
in the Eye of the Law, and fo conclude my Obſervations * | 
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438 *  An"Taſtitute of the Book I. 
3 the OE; Lav, (a8) The Perſons in our Ogden 
wealth; dba 1 | 38, lo bs E Mo Tie 

A Peffoni therefore in a Civil Capacity-may-be further conſidered, 


Of a Maſter I. As a Maſter of a Family; where I ſhall} underſtand the Wor 
of a Family. Family in a large Signification, including not only the Kindred, but 
| Apprentices and Servants, under the Maſter of it. n 
1. As for the Kindred. The Maſter of a Family may be conſi- 
deered, as his Kindred are related to him, tho' not of the ſame Houſe 3 © 

21 Taſt. 23. b. Kindred are a certain Body of Perſons of Kin to each other. 

: The Kindred is diſtinguiſhed by Lines either Aſcending, Deſcend- 

— ing, or Collateral, with reſpect to him. The aſcending Line is from 

Sion to Father, and fo directly upwards. The deſcending Line is 

from Father to Son, and fo directly downwards. The collate#al 

Line is between Brothers and Siſters, and the reſt of the Kindred 
upwards and downwards, a-croſs and amongſt themſelves. Now to 
know the Degrees of Kindred, there are four Rules; 1. A Perſon 
added to a Perſon in the Line of Conſanguinity maketh a Degree. 
As in the aſcending Line, take the Son and add the Father, and it 
is one Degree aſcending ; then add the Grandfather, and it is a ſe- 
cond Degree afcending. 2. F there are m Perſons, take away 
one, and you have the Number of Degrees. For if there are four 
Perſons, it is the third D if five, four Degrees. As in the 
deſcending Line, take the Father and add the Son, and it is one 
Degree; then take the Son and add the Grandchild, and it is the 
ſecond Degree, wherein obſerve that the Father, Son and Grand- 
child, tho' three Perſons, yet make but two Degrees. 43. I 


Line the Perſon muſt be reckoned from whom the Computation 2 * 
made. For Example, If the Queſtion is in what Degree the Sons 


of two Brothers ſtand, we muſt begin from the Grandfather and 
deſcend to one Brother, which is one Degree; then deſcend to his 


xt themſelves; and ſo the mo 
mote maketh the : Thus I and the Grandchild of my Uncle 
are diſtant in the third Degree ; for the Grandchild of my Uncle is 
diſtant three Degrees from my Grandfather, the neareſt common 
Stock. | | 
The Common Law in its Computation with the Civil and 
Canon Law as to the right Line; and only with the Canon Law as 
to the collateral Line. ¶ See my New Inſtitute of the Civil Law with 
Notes, &c. B. 1. cb. 2.] 
2. Apprentices and Servants may be under the Government of 
the Maſter of the Family. — 0 
1. Apprentices (from Apprendre, to learn) ſignify thoſe that are 
bound by Indenture (with their own Conſents, or by the Agree- 
| ment 
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them in his Art * Myſtery 
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2 1 de punithed for Milbehaviour, bat not to entitle 
| er to brin 1 Action againſt them for Breach of Covenartt ; Ae 8 7 
except" in where the ap 3 dee dee e e | 
> Bat it ha adged, that otwit 
EMEA rx roma 
Friends are uſually bound for the Ae in the Country. See ee 855 
$A. ab. 9 15 6. 2. Cb. 22. and 20 C. l. ch. 45: 3 PP 
- Rates on, Mates given with A 888 ; ia 222 u. 0136 
Apprentices to Trades and Fu eee ough ought to be he 
ins El. ab. 4. whe at large, where it is ſet forth, 0 "+34 9 
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long they mult ſerve. Bir by 5 M. 2 N 12847 in tat $4 | 
Statute relating to Cloth-weavers is or Fi 14 5 


By 35 Se. of 1 that Stk, | Fot in open Seſſions have 
Power to Diſch harge mpllint of the Maſter,” as 
Well as of the Appre pee cn nr Cooke laint 11 Wee be made xy 
"6 Wks, Bach. the that was form de good 31 8 
2 of 8 | in the Order, bs redes is 1 Cauſe * nor the * 
him unkindly *, nor that the Maſter declared in 6pen Court 1 Sk. 
e rc aß Peli. Apprentice, as 126 2. 
2 2. C 19 n ce, Or by 
ah Mer binding no 2 Per 51. wal paid, — 2 pts 
Nile 147 al of neceſſary Prov, Cruelty or other iN 1419 # 


— two Tuſlices Summon \t oo Mie 1 3 
appear Fee them, by ante | into the Miter of fo 5 1 ig „„ 
and en Proof thereof upon Oath, whether th Moſer or 2270 ; 
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age, or MF Bobaviewr in ſuch Service, Fo grey determine the 
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as Puniſh the the Houſe of Correttim, 
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Month, or by diſcharging ſuch Apprentice 8 


At che Common Law any one mi ht ule what Trade he pleaſed {» 10 

8 vent Unſkilfulneſs in T . by 5 EL th,4. 2 It 170m 
That no Perſon ſhall exerciſe 7 & | _— 

then uſed, except be 121 been bt 


33 or ſet any Perſon. on 7 es © Cr "We: — bad 
not as ber as afore the Forfeiture farty | 
Shillings a W This 2 fs e is not 9 2 25 8 va I oF. 
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Clauſe extends only to Crafts and Mysteries then uſed, at the | 


. t 


making of the AG, and not to new Arts and Myſterics fince in- 


vented. Mg 


13 2 Ea. Ray. With the Allowance of one juſtice. See 20 Geb. 2. c. 19. me. 
1 e. If any Maſter dies, the Apprentice may go to the Executor or Ad- 


80 l 66. miniſtrator, to be maintained, if there be Aſſets . But the Exe- 
63. * Cutor. cannot bind him over to another Maſter for the remaining Part 
WE | of his Time, unleſs by ſpecial Cuſtom, or with the Concurrence of 


the Apprentice; neither is the Apprentice bound to ſerve the Exe- 

' 2 Stra.1266. cutor or Adminiſtrator, of the Maſter *. By the Cuſtom of the 
. City of London, an Apprentice may bo turned over from one to an- 
not Law. © other; and he to whom ſuch Apprentice is turned over, 55 have 

| pu =bog an Action of Covenant on Breaches aſſigned ; Q. And in Lo dn, 
| Coltom of if a Maſter ſhall refuſe to make his Apprentice free when the Term 
\ i Londen, 421. of his Apprenticeſhip is expired, the Chamberlain will make hi 
i, 8 Quere & vide free, if the Maſter cannot ſhew Cauſe to the contrary. In 


| Barker v. } TREE, | BY In 2 
a Beardwell, Corporations the Apprentice may have a Mandamus out of the King's 
Shower 4. Bench, directed to the proper Officer, to make him free, if 
Cent bed. Maſter refuſes to do it. | | 


. backs Byz2H,S. ch. 4. The Fee for Entry of en Apprentice into. 
e ſettled at 2 8. ö d. and his Fee for Entry into bis Freedam, 

| at 38. 4 "To. a Yo, dyes 4419 Ns * * N 
3 | „ bas. Ab. By 28 H. 8. ch. 9. No Maſter or Ruler of any Guild or Fellowſhip 
_ 735- I by Oath or. Bond, reſtrain any Apprentice or Journeyman from 
4 uſing bis Trade after bis Apprenticeſhip or Term expired. i 


But an Apprentice or Journeyman of full Age, may reſtrain bim 

ſelf upon a good Confideration, either by Bond or otherwiſe, from 

| 1 Ws. 18 1. exerciſing his Trade in a particular Placgtde .. 

4 in Feint. See 5 El. cb. 5. Concerning Apprentices, to Owners of Ships and 
= | Veſſels, or Houſholders, - uſing; the Trade of the Sea by Fiſhing ; 
! I 7a. * ab. 16. Concerning Apprentices, to Wherrymen and Wa- 


A termen. And for Binding poor Boys Apprentices to the. Sea-Ser-. 
| vice to Maſters. of Veſſels, See 2 & 3 Am. cb. 6. And 4 Geo. 1. 
cb. 11. Where any Perſon of the Age of fifteen, and under twenty- 
we one, is willing to ſerve in any of the Colonies or Plantations in 
* | 2 Str. 1110, 4 WOT: 4. I. ch. 3. 30 7 . tb, " 
| | 1 | 1268. 75 ; | Ode tet 


_ Su. 48, 8 G 9 NM. 3. Fer pot £ : MP: 
"50 | 5 28 805 — — and Overſeers; and 15. Car. 2. cb. 15. Of Apprentices 
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12 Ann, ch, — to Bcefons. that cords into, — . 
: 1 Pariſh by Certificate ; 1 Geo. 1. anch. 41. rr N * 
to Perſons to work who have ſerved. their Apprenticeſhips to the . Burn's Juſt. 


Seats Mens tg; &c. and 22 Ges. 4: cb. Too * 
le Officers, Mariners and Soldiers, to ſet — 1362 


2. Servants are either Mental, or not Mena. b | | "+ I 
let Menial Servants are the Derveſtcks his infra Mie) | . 
Wie ITT e e in 


— 15 one retains. a Servant generally without 
Law conſtrues 1 it to be for a Year, 


2 


ka asf er. al 
1 2: to 


cop Ting r. 5 168. 


+ Tut. 42. b. pb 
br No ; +4 


led to 
e compel 0 


ſer STR bis Work, + "be fhal 2 
and have farther Puniſhment a db Fuchs 
convenient 


A Servant retained pes 7 tbe Statute; caunat 
” before the End of his Term, u 


lowed by @ Juſtice of Peace : 


. — 2 , 


at the En of his Term without a | ** '© * 
of forty Shillings. And no Perſon | . | q 
. —— the End of the x FE reds Co Coe x * = 

allowed as aforeſaid, ar at the End bis Term | 


ter's Warning, the Penalty of 


If a Servant 3 
Law, Ache he continue with his Maſter. XK 


*» is a _realpuable,Canſs of ener room Service; A nde ; 
vant is not allowed ſufficient Meat, Drink, Cc. or if the Maſter's 


Wife beats him: But A anmmmmn rn 
with Moderation by chen Maſters: 1 


If a Woman that is a Servant doth marry, 


a Maſter,” who 
thing thereof, or if ſbe be gotten with Child during ice ; 
this is a reaſonable Cauſe why the Juſtices ſhould diſcharge her Bom 
her Service; for ſhe has made herſelf uncapable to ſetye any longer 
N 
put him away or abate his. ages 
ID of Di 
the Juſtice muſt be in 
. py een gry nem 
parts within the Year, * be can have no Wages. 
ae to be paid. Haf- penny, and de Mather ite after" ghb B. 
K -. EO —_— N 


— 8 when his Maſter dead, is leguly diturged. 
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, TO 1 law . by hi Negra nc 
5 4 05 Dr Dane hit 


1 105. See 33 E 6. cb. L. and 21 . 8. cb. y. Where EN LE imbell 
their Maſters Goode, or ſteal from their Maſters to the Value of 
2 Shillings; and 12 Ann. ch. 7. as to Apprentices, | 
| Servants nat Menial, or not Domeſticks, are Labourers, who, not 
hating a ſufficient Eſtate to live upon, and not employed in any Art, 
*. N. B. 168. are © compellable to ſerve, by the above-mentioned Statute of 5 El. 
c. 4. Which alſo diretts that all Perſons meet for Labour ſhall be 
compelled t ſerve by the Day, in the Time 9 Corn Harveſt ; 
and that the Wages of Servants, he ſen — ers, Huſbandmen, 
or entices "Huſbondry, f ſhall be aſſeſſed Yearly at Eaſter- 
pag [See 292 I, 65 6. By whic — — Ran 
cauſe the ſaid Rates to be ee, J And that None ſhall give 
greater Wages than thoſe rated as aforeſatd, in pain of frve Pounds, 
and ten Days yes nor take greater Mages on pain of. reenty- 
one Days Impri And every Retainer, or Payment, or Writing 
contrary to the true Madking of the Act, to be void. 
. any, Labourer ball make an Aſſault: upon his Mafer, or the 
Overſeer, he ſhall ſuffer as Servants making ſuch' Aſſault. 
Every  Artificer, or Labourer that ſhall be retained for Build- 


71 1 


ing, or Repairing, or for any other Work done by the Great, ſhall 
b not . rom the ſame before, the Finiſhing thereof, unleſs it be for 
Non-payment of Wages, or other lawful Cauſe, without Licence, on 


pain of one Month's Impriſonment, and Forfeiture of five Pounds to 
the Party grieved; nor I retained in any Service, depart without 
Finiſhing the Work, upon pain of one Month's Impriſonment. 


The Statutes of 5 El ch. 4. and 43 Bl, ch. 2, are excellent Su- 
tutes for the Government of Apprentices, Servants and Labourers; 
but they are not put in Execution as they ought, as to the Ability 
of Parents of A \p rentices, Teſtimonials, Rates for Wages, Workers in 
Harveſt, &c. which makes Servants intolerably infolent. 
* N The Tefti dre: concerns only hired Servants in Trades and 


abanary. And the Statute does not extend to the Wages of other 
„ Jones (Tb.) —— in Huſbandry and Trades *. 
Tea i. 2 & 3 Ed. 6. ch. 15. Artificers, Workmen and Labourers, that 
2 Ld. Ray. conſpire together concerning their Work or Wages, or not to meddle with 
820, 1305. one another's Work, or finiſh what another hath „ forfeit ten Pounds, 
eee — {See 1 An. S. 2. cb. 18. For Labourers | in the Woollen Ma- 
| "ee. 2. ch. 19. [and 27 G. 2. ch. 6. as to the Stannaries in 
Devon and Cornwal.] Complaints and Diſputes between Maſt 9 4 
Miſereſſes and Servants in Huſbandry, hired for a Year or 
(9 31 G. 2. ch. 11. extended to Servants employed in Huſban 95755 
red for leſs Time than a Year.) and er 2 2 
Miners, Collier, Keelmen, Pitmen, Glaſſmen, Porters and ot 
buurers, for any certain Time, or in any other Manner, may 
© be determined. by a Juſtice 0 the Peace of the County or Place where 
Juch Maſter or Miſtreſs ſhall inhabit, though no Rate of Wages has 
been made that Year by the Juſtices. And the Juſtice examine 
upon Oath fi S Artificer, &c. or any other Witneſs, and make 
Order for Payment of fo muc Wages to ſuch 3 Artificer, &e. as 
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Service. [See 24 G. 4%, £7, di Fele, in ale Molln but u 0 
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alen cb. 12. | Concerning th Senn of Atmbears, N nen 
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hr icular Manner; which may be a plicd partly LIES 
to Apprentices) ad to Stewards and Buff Thee ee 14K 


Let us ſee what the Auger may do 4garaſt others wich teſpe © 
to in-Qernine; id chow: mne. 
Gon. 

1. The Maſter may maintain the Cauſe of his Servant againſt an- - - 
vides He may have an Action of Treſpaſs for the Battery of his. , rep. : 11. 
Servant; but then it muſt be alledged, That 65 8 of " ſuch 10 Rep. 13. 
Battery be H his Service : For otherwiſe the "Servant muſt bring 
the Action. A Maſter" may alſo juſtify an Aſlault and Battery in 


8 — Ba ole his Scales. en 4: 
as a t an Dattery d \wa On hn 
owner mundane , > 2 © 2 St. 953 
Ae en rides pon his Maſter's Horſe tw e r 
the Horſe is attached upon 2 Plaint of Debt againſt the Servant, and 6 
forfeited for Nona of the Servant, the Maſter ſhall have ! Dod. and 
an Aion of Treſ err eee. 
If my gervunt my Horſe;-abodt my Bunbem #* © #?: 
NN 2 — dehvereth the Horſe to the Hoſte · 
der, and ie is tolen ; the * Maſter ſhall-have an ARtioh agtinlt che. 1 ey. . 


ee 2 9,7 x 3.7 


1 \ 5 IF e eg Highway; of the-Maiſter's Money, r 127. 

Mater bong dhe tha Maſter, the Servant may Brig the 316. 

| — againſt the Hundred; and the Maſter may be a Witneſs'to | TY 

prove the Delivery ofthe Money ve he Serrat before the Robbery, * 
NR brings the Action in his own Name "$3 of Rob- 


Servant is cozened of my M 31 
jr og — my e 


againſt the Perſon that 0 IIA 

Fun v Seryant that bernd | Shi | EY 
give away Goods, che * Maſter: ˖ have an 

Action che Receiver. f OY > Nos Max; 


The alſo may have 3 
points t, or ' hires and retains him, knowing him to be his INT. 
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- 4. One the cab Ste, The\Mafter be charged far the Act 


of the eien (ie) n his Office oX Grad or Ne- 
eee Ne e e - red i Wacrceg 
Le 32 . J. As to(D furl u Wrongs, * a1 -thall be changed 
Dr. & Stud. to un ges for, Ten committed. by his or my other, 


Dial. a. ch. 4a. upon de chat 12 his Inn as his Gueſt; ut if the Gueſt 
ig robbed by his own+Bervant, or Cm on'; for Mere une un- 

was in noſtfault. IH a Man is in a 

or Tavern, by one of the Strvants, or by any y other, the Mater is 

not chargeable; % Neither is the \Maſter chaigeable; if Ris Servant 

ſtoals the Goods fon of the d wet ee 4a heed} 

who:was not a Traveller. n * 1 ure nin Wn 


> Dr. & Stud. G Acon of the Caſe” Net gainſt che Malter for Damage done” by 
Dul-2-h-42- his Dog, if the Maſter knew him to be — bite, or 


Noy's Max. ſet on by the Servant by his Maſter's Order.. 
285. In © Treſpaſs, or Felony, the Maſter ſhall bs 0 Crimi- 
— 88 go gs Servant's Ae if che enen by: his Nfaſter's 
4 Rep. 18. 9 J- um rid / ct a ni ders 
Des. os Vibe Serge Halls Corrape Wine, be Frag nd e 
1 Ld. Ray. of another, an Action of the Caſe lies only a lt A Muſter; 


133 tho the: Maſter did not command the Servant to fell to that panicu- 
5 Abr. jar Perſon. For he acts but as a Servant. 
© Kitch. 372. If a Maſter commands His \Servant' to bd rides 


3 upon the Diſtreſs, "te Scrat only dall ander fe wach ab 


! dc Dien. Nm bosbolle ad um 1 nach zud ;3ntvett 
Ney, Max, 2. As to Cnrratit; if 4 Maſter ( Agreer to an ' A& done by h 
93, 94- Servant, A un, ele bene rl Aerea 
receiving of Money: And whatſoever c es within the C 

a2 dervant's uſual RH, dle Maſter alh be chargeable — 
+2 1- . as of his Command, and ſhall like wis tk of the ſame 
© Dr. & Sd againſt others. „Bat if Serramt Borrws Money in hipMaſter's 

. Ts Name, or takes it up of a Creditor f his-Maſter's without Order 

145. that docs not bind the Maſter, unleſs it comes tp; the Maſter's 'Uſe,> 

By; a or unleſsthe Servant: has been ſed to borrow orf receive None) for 
5 his Maſter, which the Muſten hag afterwardy paid or ald wd? Or 
if the Servant has been uſrd tb give Notes im the Maſter's: 

which the Maſter has afterwards" paid,” a Note fo: givenſtialt 

the Maſter, whether the Money, for which it was given, come: tb 

' 1 14. Ray. his Uſe or not. So Action of Trover will lie againſt the Maſter 
for Odds delibered tothe. Scewant, is ſuch, in the? Courſe 
e 7 e e Fr ov) rb p- ot 

r Ste. f 111} d vent 1 ar ods bas ;bovthciut? ming gol 
| 1 Roll. a. Af my ſervant fell y Horſe or- hir goods inn Fiir or Mars 
250 + ket with Nene F aults;! which I knew of, the Buyer can have no 

. 37% Action againſt me the Maſter, 'unlefs 1 bid my Servant ſell to that 
certain Perſon. But if a Tradeſman's'Servint'make a War- 
ranty as to gods ſold by him r in the afual 

" 1 Str, 653. Courſe of that Trade, the Maſter is bound thereb 72 „ = 
N & Std. o If a Servant makes a Contract in his 
FN h we uſual-Oonrſs af Hi Buſineſs, the Cori 5 f not —.— 
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C 12 rutibabitis retrotrahitur, et mandate aquiporatur. 1 Iuſt. et 
1 


9 9 Rep. 106, 


Maſter, 
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eee eee Bet ir 
ant bath a known Bailiff who uſed to ſell, dae Beaſts of his Maſter. 
at the Market, and he ſells. ſeveral Oxen, ase tho 
the * 5 bad no ſpecial Warrant to ſell them 
| my Servant Its f Leaſe of eh Land for. Years, referring + « Rat ab 
ee and.warrants,it free from Incumbrances When it ie in- e 
e e eee not againſt the Ma- 
gers ſoec it nn of the Servant, who. we ded his 
Power. AN m wn 
» If a Man fend — Ficr Makoto buy rien. o, & Seed, 
certain Things, not.comm :© buy St a certain , # 
Perſon, vet the Maſter ſhall-bt bound. by the Seryant's-Conteat, FR 
he buys of any one; but if the Servant. in that Caſe buys them in his Nich 371. 
own Name, pot ſpeaking of his Maſter, the Maſtgr ſtulh got be 
charged; unleſs the Things bought came to his Uſe, and he he 
Notice that they do ſo. And; though a Maſter gives his Servant 10 
ready Monty to buy Proviſions or dhe like, and de Servam bas 
wem du Ttuſt, he ſhall-adGver für What the Servant fo buys 5: But 14. be 
2s. if the Maſter has never before paid the Tradeſman for Goods 23. 
delivered to the Servant on pdf g 41 Str. 506. 
Ia Mun taketh another his general: Racri ver; and he receheth D- u S 
Money of a Debtor wee r's; — an e 
and deth not pay hid Maſter the Money ; yet ment. diſe 
chargeth the ha and Ad Lof he —— 0 dal bind the 
e. eee taken ati Adquite 
tancc Servant wit Jing » that A 
will be no Bar to the Maſter, Nor, if a Debtor pm agg 
Receiver a Horſe, or other Thing, in Recompence of the Debt, will 
that: diſcharge the Debtor, unleſs it 22 — ovet to the 
Maſter, and he agrees 40 . Fer the Receiver bath .no:Powex 40 
ee ee e 
N 1 11 / 4 11: = 
«6119 3 That when o 
— there the Act is void ; herauſe the Commad 8 Rep. 85. 

ut where one doth that which he is 

more, it is 10 
void for _—_— 12 Gele Rule es are not without Exceptions. 
3. Maſters may ofen ſuffer for _ Na een op of their Servants. 
As 'a Maſter ſhall beccharg if his Servant, oc any of his Family, « Noy', Max. 
caſt any Thi oo the de Peony wane ou LEI 

Servant Damage Wi 

D Canter. Aa 925 
a e ee, 5 1 wr 
* 8 Stnith's Servant pricks 4 Horſe / while be js horing bin. the tis 
eee e : If EY 


keeping Fre .negligently,! burpt hie Maſter's :- 
N zhbours, — | 
But f che Servant bore Fire negligently in the Street, 


— 5 n n en wy 
-otxinthe Maſter. | But, 4 


, 
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= An Jaſtitute f rhe Boo L 
06 A ch. * 10 K. DOE — 
in "Houſe or any Fire 3 Tranny AY 
gin! 1 Af Gor tet make vad le 75 
lord and Tenat. 
Aud if any Ser bunt 5500 Mg ence, ſhall ag at oy Houſe o or 
Outhouſe to be fired; ſueb Servant being Convict by Oath þ before two 
Juftices of the —_— hall for feit one Hundred Pounds to the _ 
wardens of the Pariſh, to be diſtributed 'among ft the Sufferers ; of- 
Fa: Non-payment, ſuch Servant ſhall be committed to ſome Wark: 
2 for or eighteen Months, to be kept to bard Labour, © 
a Servant, Bailiff of a Manor, a Receiver e Fade or the 
like Accountant, is robbed without his Default or Negligence, he 
muſt be allowed on his Account by his Maſter ſo much as he loſt. 
But otherwiſe it is of a Cartier; for he hath his Hire, and under- 
See Dr. Stud. taketh thereby the ſaſe Cuſtody of the Goods. [See the 9 ur, 
Dal. 42: ch, 10. Concrnicg thi Poſi-Office.) 
oy 55. b. The r Able or Turning out of a Rebelver, Tacho, Attor- 
ney, in their Ab oor, is not n in ng, 11 A have 1 
of it, © 


| Of Haſband II. A Perſon ma br ee: CR Cas 
* 2 Pte map bs Br ar Ha b. Age, 
| be proper to ſet forth, 1. How, and by, and between whom, Mar- 
riages may be Cuntracted; 2. The es of Marriage, with Rela- 
tion to Huſband and Wife; 3. How may be! d:fobved; 
4. What [Rights do accrue' to Huſband or Wiſe Por Diſ- 
ſolution. 
1. How, and by, and between whim, Marriages — 
tracted. Efpouſals go before them. Efpouſals are a Contract ot 
mutual Promiſe to marry each other r. or Ma- 
trimony is an Ef afal de preſenti, and a Conjunction of Man and 
*6 Rep, 22. Woman in a conſtant Society of living together. Mutual Conſent 
1 10ſt. 33. a. makes the before 25 And it being a Con- 
junction of one and one Woman, Polygamy. is thereby ex- 
cluded ; as alſo Concubinage, becauſe it conſiſts in a conſtant Society 
FFF 1 
1 Ja. 1. 11 f 0 
Where a Marriage is to be contracted, Reſpect ought to be had 
po = br Ga of the eee e re and 


6, Wo 333 ent, the Woman as marry It ele Vacs 
705.79 os let Ae TD 2 And if they are mar- 
pv 182, ried —_— there needeth not a new Marriage if they agree at thoſe 
Ages; for at firſt they were Huſband and Wife in Law. But if th 
3 lad. 86, 89 are married before thoſe Ages gee GN 8 
7 Rep. 43. to thoſe Ages; and then at that and not before, they ma 
dilagree and marry again to others without — Bat if they 
once give Conſent at thoſe Ages, they cannot diſagree afterwards. 
If a Man at the Age of Fourteen marries a Woman at the of 
Ten, * as wel diſagree at her Age * 


A * — 


2 Inſt, 89.2, 


_ © Confenſus, un concubitus, ſacit matrimonium, 1 Inſt. 33, a. 6 Rep, 22, 
Alno ire junt via main quam een. 6 Rep. 71. 1 2 


— 


5 
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man, though he was at the Age of Conſent. Becauſe in Marriage, 
either both muſt be bound, or equal Election of Diſagreement be 
given to both. And ſo on the co , if the Woman is of the 
Age of Conſent, and the Man under that Age. * 
Wan Idiot or Lunatick take a Wife, they are Baron and Feme * 1 Sid. 112. 
in Law, and their Iſſue legitimate. But it ſhould ſeem that ſuch * Roll Abe. 

Marriage may be declared void by Sentence, where the Party was 

ſo much an Idiot as to be incapable of Conſenting, or where the 

Lunatick married during his Frenzy. And 4 #5 G. 2. ch. 30. F i 

any Perſon found a Lanatick on Commiſſion , or whoſe Perſon or Eſfate Ses ante p.15. 
is committed to the Cuſtody of Truftees by At of Parkament 


, ſhall 
marry before be is declared to ane Mind by the Lord Chancellor, 
or the Majority of ſuch Truſtees, the Marriage is declared to tm abſolutely 

* 4 * * . 


Dod. hy”: 
See 3 H. 7. ch. 2. and 39 El. cb. g. For the Penalty vor carrying 
away Wen againſt her Will, and B. 3. ch. 1. pf. Of Felonies 
inſt the Body. And ſee the 4 & 5 Ph. & M. ch. 8. Concerning 
e taking away Maidens or Women-Children unmarried within 
the Age of ſixteen Years, and of Offences againſt the publick Peace, 
B. 3. ch. 3. poſt, 


As to the Degrees, all Perſons may lawfully marry, that are 1 Toft 24. 4. 
not prohibitted 15 the Levitical Degrees, or otherwiſe by God's 1 B. 684 
Lau; For, | | ; 
By 32 H. 8. ch. 38. Nothing (God's Law excepted) ſhall trouble 
or impeach any Marriage without the Levitical Degrees. [See Le- Comyns 318, 
vit. 18. 11 25 H. 8. cb. 22. Where the Degrees prohibited are Bab. 156. 
Therefore the Son of a Father by another Wife, and the Daugh- 
ter of a Mother by another Huſband, and ſo e converſo, may matfy ; 
as alſo Couſin Germans, by the ſaid Statute. * So one may marry * Vaugh. 206. 
the Wife of his Great Uncle upon the fame Reaſon. | 2 
* Note, That tho* the Marriage of the Nephew with his Father's ; Lev. 36, 
Siſter and the Mother's Siſter, is forbid in the 18th and 2oth Chap- 2 Lat. 683, 
ters of Liviticus, and the Marriage of the Uncle with the Niece is 7+ _.. 
not prohibited in expreſs Words; yet the fame is implicitly prohibit- 2 Ven. 12. 
ed, Ln it comes within the ſame Reaſon : Tho it has been pre- L. 25+ 
tended, that it does not come within the ſame Reaſon, becauſe 
where the Uncle marries the Niece, both keep the ſame and 
Order according to Nature, which they had before ; which the Aunt 
does not in reſpect of her Nephew, loſing her Superiority by the 
Marriage, by being brought into Subjection to her Huſband, - 80 if 
ou muſt not marry your Brother's Wife, you muſt not matry your 
ife's Siſter, v. 16. And thus you muſt conclude in like Caſes, 
where an expreſs Prohibition is on one fide only. But none of theſe 
Marriages are void in themſelves, but voidable by Sentence in the 
Spiritual Court. For if a Man takes his Siſter to Wife, they are . Ball. 340, 
and Feme till a Divorce, and till then the Iſſue are not Ba- 357. 
ſtards. It is ſaid, that no Marriage ſhall be impeached without the 
Levitical Degrees, * except where God's Law doth prohibit. 


lat. 235.4 
Therefore where there is a perpetual Impotency, Fear, or fon. lad. 687. 
ment, where there can be no Conſent, or the Perſon is unde Age? > 


of Conſent, [or precontracted, Qu. ſince 26 G. 2.) or where a Wo- 
man hath a living, or a Man a Wife living, in ſuch 
Q Caſes 


» 


r 
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Caſes the Marriages alſo are to be declared void as prohibited by 
God's Law. In Leviticus it is ſhewn, what Marriages are unlawful 
as to Conſanguinity, (or Kindred by Blood) and Afinity (or Kindred 
by Marriage) only. Other Parts of Scripture are to be alledged 
$47 againſt Marriages upon other Accounts.” 
1 Iaſt. 1344. The Loyalty (or Lawfulneſs) of 3 is always to be tried 
prope 97» by the Biſhop's Certificate, upon an Iſſue, Accoupled in lawful Ma- 
TR trimony or not; as in a Writ of Dower, Appeal, Baſtardy ; but this 
» 1 Salk. 119, is ſeldom put in Practice. But whether a Woman is a Feme 
1% +» Covert, or whether ſhe is the Wife of A. or B. is triable by a Jury 
upon ſuch an Iſſue. For the Iſſue is, whether there was a Marriage 
de fas, or in Reputation, that is, whether a Marriage was contracted 
betwixt the Parties or not, or whether the Partics lived in a married 
Eſtate, where the Legality of it does not come in Queſtion, As 
to the Lawfulneſs, the Biſhop's Opinion, after he hath heard the 
Cauſe, muſt determine it. 5 a 
By y & 8 W. 3. ch. 35. J a Parſon narries, or knowingly ſuffers 
any other Miniſter to marry any Perſons in any Church or Chapel to ſuch 
Parſon belonging, without Publication of the Banns of Matrimony, or 
Licence, be forfeits one hundred Pounds; and the Man ſo mar- 
ried ten Pounds; and the Sexton, or Pariſh-Clerk, aiding and afjiſt- 
ing, five Potnds, The ſaid Forfeitures to be recovered by. Aclion of 
Debt, one Moiety thereof to the King, and the other to the Informer. 
See 10 Ann, ch. 19. F. 176.] And by 26 G. 2. ch. 33. Every Per- 
on who ſhall folemnize Matri my in any other Place than a Church, 
or publick Chapel, where Banns have been uſually pubaſhed, unleſs by 
Special Licence, or without Publication of Banns, unleſs Licence 4 
Marriage be firſt had from ſome Perſon having Authority to grand t 
ſame, ſhall be guilty of Felony, and tranſported for fourteen Years.  _ 
Though if the Marriage was once ſolemnized by one in Orders, 
it was held good, notwithſtanding theſe outward Irregularities, _ 
But now ſeveral Regulations' as to Marriage are introduced by 
the Act to prevent clandeſtine Marriages of 26 Geo. 2. ch. 33. where- 
by it is enacted, That after the twenty-fifth of March one thouſand 
ſeven hundred and fifty-four, all Marriages (except in Scotland, or beyond 
the Seas, and except the Marriages of any A. the Royal Family, and 
of Jews and Quakers, where both the Parties are ſuch) which 
il be folemnized "without Licence or Publication of Banns, or in 
any "other Place than 'a Church or publick Chapel wherein Banns 
have bern uſually publiſhed (unleſs by ſpecial Licence, from the Arch- 
biſhop of Canterbury), or ſolemnized by Licence without the Conſent of 
the Father, if living, or if dead, gf the Guardians, or if none ſuch, then 
of the Mother of the" Infant, (where either of the Parties, not bein 
a Widower or Widow, is under the Age of twenty-one) ſhall be nll 
and void to all Intents and Purpoſes; and where ſuch Parents or 
Guardians ef the Party under Age ſhall, at the Time of the Pub- 
lication of Banns," openly declare or cauſe to be declared their Diſſent 
to ſuch Marriage, 50 Publication of Bann ſhall be abſolutely void. 
And in order to preſerve the Evidence of Marriages, it direets the 
' Form of the Regiſter thereof, which it to be entered in a proper Book, 
co le provided by the Churchwardens, and to be figned by the Miniſter, 
the Parties, and to credible Witneſſes preſent at ſuch Marriage, In- 
mediately after the Celebration thereof. 8 


o 


This Act alſo direTs that all Banns of Matrimony ſhall be publiſhed 
audibly in the Church or Chapel where Banns have been uſually pub 
h 


2 


* 
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Iſbed, belonging to the Pariſh ar Chapelry wherein each of the Parties 
2 dwell, 4 * three Sundays preceding the Marriage, inmeiiately 4 
fr. the ſecond Leſſon, in the Morning Service, or in the 75550 1 3 
twice, If no Morning Service ; or in ſbe Church of Chapel next ad. 
Joining, where either Party lives. in an extraparochial Place; and 1 
Parties are io give the Minifter Notice f their Names, Places of  _ 
ode, and Time of Refidence in the Pariſh, ſe ven Days before fcb 
Publication: And the Marriage ſhall be folemnized in one of fuch 
Churches or Chapels, and no where, elſe. | | jp rh a=; 
This Statute alſo eriafts, That in no Caft 1 Jhall any Suit Be 4 
had in any Ecclefiaſtical Court, to compel Cele | 
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ration of Marriage, 55001 
Reaſon of any Contra of Matrimony entered into after the 1 n 
Day of March one thouſand ſeven hundred and e and alſo br 
0 Licence, except Special Licences from the Archbiſhop Te we Sy, 
ſhall be granted, to ſolemnize any Marriage, but in the Church or Chapel _ .. 
of ſuch Pariſh or Chapelry, where one of the Parties ſhall bave refided, for 
four Weeks before, or in ſome Pariſh Burch o Chapel, where Bans hav 
been uſually publiſhed, next adjoining to the Place of Refidency of one af. the 
Parties, where ſuch Place is extraparochial, _ ee on ARES} 
But in this Act there is an expreſs no — 0 2 not 1 | 
neceſſary in ſupport © Marriage, either * after Publication 7 . 
| 7 or fl E 1 the Reſidence of the Parſies or either | 
_ of them, in the Pariſh or Chapelry where ſuch Marriage was a 

nor ſhall any Evidence be received to prove the Contrary in any Suit 
touching the Validity of ſuch Marriage. 1 4 
2. The Effefts and Conſequences, of Marriage, with Relation to- Lit. 166, 
Huſband and Wife, are 1. fat the Huſband and Wife are accounted 81. 
to be but one Perſon in Law. Therefore a Man cannot grant RO > 
Lands to his Wife, during the Coverture, nor any Eftate or Inte- 1 Int. 112... 
reſt to her, nor enter into Covenant with her. But he may by 7. b. Mk. 
his Deed covenant with others for her Uſe, and he may give to tag. 112.6: 
her by © Deviſe or Will; becauſe the Deviſe or Will doch not take - 
Effect till after the Death of the Deviſot or Teſtator. And though 

a Feme Covert cannot, operly ſpeaking,” make a Will, becauſe 

ſhe is under the Power of her Huſband, and expreſly ex Out . tan. 6. b. 
of the 34 & 35 H. 8. cb. 5. whereby * Perſons ſeiſed of Eſtates z Vera. 79. 
of Inheritance are enabled to diſpoſe of the ſame by Will; 

yet if ſhe has a ſeparate Eſtate, and a Power of Appointing tre- 
ſerved to her, ſhe may, by Deed or Deviſe, appoint or deviſe Lands 

or Goods to her Hu or any other, and it is good in Equity. © 
They cannot be Witneſſes for or againſt each other, except they. Raym, . 
may be Witneſſes againſt each 8 2 in Caſe of High Menton . od 
for the ſake of the Sa or upon the Statute” of 3 H. 7. wy 
ch, 2, where the Wife may be Evidence * againſt her Huſband — 400 
forcibly taking her away and marrying her. But ſhe cannot be « Ven, 263. 
examined to prove her Huſband a Bankrupt *; although the Com- dn Trib, 
miſſioners are authorized to examine her touchin e 


{ p any Concealment pea. 
of his Goods, Effects, or Eſtate. ¶ As to their being Witneſſes for Wav. 614. 


n 

each other, it does not appear that they have been . in any 

Caſe, becauſe they are conſidered as intereſted ; but as to their gh 

being Witneſſes againſt each other, they have been admitted not p 

only in the Caſes above, and alſo in Ciſes where there is no Poſſibi- Rex v. 

lity of having other Evidence“, or on behalf of the Crown, where =p oh 

he or ſhe is the Party injured, but in ſome other Caſes ; tho? ne K B. 
| | Authority * OP 
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21 Str. 478. her without Cauſe*: She is ſo much under his Power, that ſhe 


* 1 Id. Ray. charged by them after ſuch Prohibition. As to a Prohibition in 


119. cannot amount to a legal Notice. 


Go An laſtnaen the. 


Authority of ſome of thoſe Caſes may be queſtioned.} 2. The 
Huſband hath Power over his Wife's Perſon, but cannot confine 


114 Ney. is diſabled to * Contra? with any Perſon, without his Conſent, pi 
224. cedent or ſubſequent, expreſs or preſumed. '. For though our Law 
| does not exclude the Wife from ing the Goods of her Huſband, 


©; Inſt. 110. (nay it is © not Felony if ſhe takes them away) yet ſhe may not 


21 713- diſpoſe of them, nor pawn them. If the Wife plays and loſes 
121, &, her Huſband's Money, the Huſband may recover it. But if ſhe 
1 Lev.4: win at Play, and gives Truſt for the Money won by her, the Huſ- 
— band may recover the Debt, She cannot bind her Huſband in 
* Id. Ray. Strictneſs for Neceſſartes by any Contract, unleſs a precedent or ſub- 


1066. . ſequent Aſſent js proved or preſumed: But Cohabitation is a ground 


3c. and preſume ſuch Aſſent, and therefore her Contracts are allowed, if 


1 Wms. 482. ſhe buys Neceflaries for herſelf, Children or Family, as Bread, 
rn Apparel or the like. And if Goods come to the Huſband's Uſe, 
it is Evidence to prove his Aſſent; but this Preſumption may be 
contradicted by other Proof; as that he gave his Wife ready Money; 
or if he forbids particular Perſons to truſt his Wife, he ſhall not be 


502.8. C. 


445-1. 116, general not to truſt a Wife, as by putting her in the Gazette, it 
. 116, ot If the Haftand allows the Wife 
2 Str. 1214. a Stipend for Cloaths, and it is conſtantly paid, and he hath not 


before paid for what ſhe hath bought on Credit, he ſhall not be 


$1 Sid. 109, Charged. * The Neceſſaries bought without the Huſband's Conſent, 

&. 1 av, Muſt not only be according to the Degree of the Huſband, but of his 

'o gel. Eſlate too, or they muſt be Neceſſaries generally. The Huſband is not 
4 


5 Mad: 189, le for Neceſſaries for his Wife where ſhe elopes from him *; 


150, Kc. nor upon a Separation b Ne e allows her a competent 
. „ iy The 3 being the general Reputation in the Place 
Kitch. 370. where the Huſband lives ', But if he turns her away without Cauſe, 
＋ 5 2 and allows her no Maintenance, he is liable * for Neceflaries. A 
444 Man ſhall not be c by the Contract of his Wife in other 
2 Salk. 116. Caſes | if be hath no Notice of it, though the Things do come to 
1 Salk. 118, his Uſe; for it was not his Contract: But Cohabitation is Evi- 
2 Str. 1214. dence of Notice, and if the Contract was originally made to his 
Ney Max. Uſe, or if the Wife has been uſed to make ſuch Contracts for Goods, 
Kick. 370. Which he hath paid for, or if they are made in the Courſe of Trade 
which ſhe carrics on with his Conſent, or in his Name, while 
" 1 Rol. Ab. cohabit, he ſhall * be charged with them. Neither ſhall a Huſ- 
* band be bound by the Wife's * Receipt of his Money, unleſs ſhe 
6 Mod. 163 cohabit with him, and hath been uſed to receive Money for him. 
8. C. But notwithſtanding what hath been ſaid, and though the Wo. 
- 28 S- man is under the Power of her Huſband, and though all Power is 
F. N. E 80. transferred to him by the Marriage *, yet, if he threaten his Wife 
to beat, or to kill her, ſhe may make him find Security for the 
Peace. 3. The Huſband hath Power over the Wife's Eftate, by the 
Marriage. It was formerly held, that A ents between Huſband 
21 Iaſt. 112. and Wife before Marriage, were extinguiſhed by the Marriage *; but 
1 Bond hoover Huſband and Wife habe Marriage en 
SIS nds between Hu ife before Marriage are on 
* mY during the Coverture, tho! it is uſual and the den Wa 2 the 
2 Wm. 244. Huſband covenant with others for the Uſe of his Wife. But when 
there are no ſuch Agreements or Settlements before Marriage, n 
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band paineth by the Martiage a Freebold in Right of his Wir du 1 Inſt. 351. 
ring their n ioh he taketh' a Woman WIS that is ſeiſed 2 > . 
in Fee. And he may make a Leaſe for twenty-one Years, or three Bhs 
Lives, of her Eſtate, and it ſhall be good and effeQual in Lay ann 1 
he Wife, if it is made according to the Statute of 33 H. g. 5. 28. 
» But by the "ſame Statute, he Gall, 29 5 own Ack only, dil- > 7 tad, 684. 
ſe of, or prejudice his Wife's Freehold or Inheritatice iti any other SB. a. ch. 3. 
8 If the Wife is attainted of Felony, the Lord by Eſcheat Nane. 
ſhall enter, and put out the Huſband ; otherwiſe if the Felony is ;.lot, 40. 4. 
committed after Iſſue had 'betwixt them. The. Hulfband alſo 35": ws fe 
gaineth a Chatte! Rep! in Poſſeſſion, as a Term for Years, to dil ot - 
5oſe of, if he pleaſes, by Grant or Leaſe, in her Life-time, or by » Jen 46, b. 
Furviving her. 'Otherwiſe it remains with the Wife; for the Hul- — 2 >) 
band cannot charge it with a Rent, and can make no Diſpoſition * 
thereof by his laſt Will, if he doth not ſurviye his Wife. If he _ 
grants away only Part of the Term, the Wiſe ſhall bare the R.. 
verſion; but if hie grants the whole Term of his Wie upon 
Condition, and the Condition is broken, the Wife is barred ; for 
the whole Intereſt is paſſed away. ere he may diſpoſe of the 
Wife's Term, he may forfeit it. Fix Execution for the Huſ- 
band's Debt, the Sheriff may ſell the Term during the Life of 
the Wife, © Where the Wife is aut of Paſſeſſion during the Co- « ito 35144. 
verture, or hath only a Poſſibility, or is ed of a IReal + ©? 
as Executrix, the Huſband cannot have it, though he ſurvives her. 
Laftl, the Huſband by the Marriage hath an abſolute Gift of all | 
* Chattels perſonal in Poſſeſſion of the Wife in her own Right; whe- Dr. & Stad. 
ther the Huſband ſurvives: the Wife or no. But if theſe Chattels Die. 7- . 
perſonal are Choſes in Action, i. e. 0 4 to be detnanded by Comyes by: 
Action) as Debts by Obligation, or Contrack, the Huſband ſhall not Pr. in Chan. 
have them, unleſs he and his Wife recover them, or Ie ſurvive her, 229 
and adminiſter to her. A Choſe in Action, though not aſſignable at 
Law, yet is ſo in Equity; and the Husband may aſſign it alone, as 
he may any other Part of his Wite's 5 So he may a 
contingent Intereſt which he has in Right of her, or a Poſſibility, 
which though not ſtritly good by Way of Aſſignment ; yet will 7% 
operate as an Agreement in Equity, when there is a valuable Con- : Wm. 244, 
fideration. And Debts of the Wife contracted dum ſola, are dif- . 
char by .the mage of the Husband ; as on the other | 
| Debts due to the Wife are aſſignable by the Commiſſioners 
on the 'Husband's Bankruptcy *, * Perſonal Goods, which the: wa. 249% 
Wife has as Executrix, or in autre droit, are not given to the 382, 458. 
Husband by Marriage, though he ſurvives his Wits. But they 
ſhall go to the Admmiſtrator de Bonis non. For ſhould they go 
to the Husband, the Creditors of the deceaſed would be wron 
Thus it is concerning the Effate in Fee, Chattels Real and Per- 
ſonal of the Wife, which the Husband gains by Marriage. 
4. The Wife is diſabled to bring an Aion without her 
band for any Wrong done to her, or for Recovery of her Eſtate ; 133. a. 
except when the Husband is baniſhed for Life by Statute, which is 
a civil Death, in which Caſe ſhe may act as a Sole, and make 
a Will, Contract, ſue or be fued, [And Qs. if not the ſame Caſe 
when the Husband is tranſ for Life \. (* But by the Cuſtom 1 3 Wms. 37. 
of London, a Feme Covert ſhall fue and be ſued alone, if the is a 3 Cre 6g. | 
ſole Merchant or Trader, and where the Husband does not inter- l 711 
R meddle.) 
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meddle.) So the Wife cannot be ſued or impleaded without the 
Husbapd. And 155 erefore 1 Actions of the Caſe for ſcandalous 

7 Words, Treſps paſs, Fc. by.th e Wife, the Husband muſt be made 

52 Str. 1167, Defendant * CER her; but an Alien living here as a Frme Sole, ſhall 

1237 not be allowed to give in Evidence againſt her Creditors, that ſhe 

114. Ray, has an Husband. ien,refident, beyond Sea. If the Wife before 

147- Marriage was in Debt, the Husband and Wife muſt be ſued for this 

* — an Debt, living the Wife. t if the Wife dies, the Husband, as ſuch, 

*P.N.B 120. ſhall not be charged either in Law or Equity, ſor the Debt of his 

N Wife after her Death, if the Creditor of the Wife: doth not get 

Back 373. Judgment during the Coverture, even tho ugh he had a large For- 

Comyn» 31. tune with her; as on the other Hand he is, during the Coverture, 

«1 Wms. 469. liable to all Ke Debts, although he did not get a Shilliog with her *. 

2 {rot ut if he take out Adminiſtration to his Wife, he is liable. to ber 

=_ itors, ſo far as he hath Aſſets of his Wife ariſing from Choſes 

3 Wms. 409. in AFFion which belonged to her, and which yere not recoyered 

9 Rep. * during the, Coverture. * A Woman, for her own Offence, may be 

5 Rep. 61, indicted or convicted without her Husband; and ſhe only ſhall be 

2 Sir, 1120. Party to the Judgment, and fincd, and committed till it is paid. 
If ſhe ſteals by the Compulſion of her Husband, or with him, it 
is not F clony i in- 125 But this Privilege does not extend to Ton 

'2 Roll. Abr. or Murder, And ſhe may ſue and be ſued in eee without 

7 6, her Husband. And in e of Equ may ſve each other *. 

222. | a may he df iſfelved by ag ha natural Death of Husband 

Wms. 244. or Wife, or by Divqrce. 

d1lnſt. 235 a. wit if 2 + yo tg FR Meals LON 'Thero, from Bed 

3 by . and Board, = 7275 e the very Bond of 

, Matrimony. I, x Leon a Menſa s The 6 dab nat the 


r 12 1 ubſequent to roy ſuppoſes it to he 
a juſt and awful Jartiage. Ts Doo Mele Taro wi 
be by Reaſon of Ae) in either of the 11 9 1 A of Neath, 
7 Rep 43. of for Cruelty. But as it doth not diflolye the Marriage, @ it 


3 2 f. 32. 4. Joth not debar the Woman « of Dower, or * baſtard ha Idue after- 
3 Cro. 461. Wards, or make void any Eſtate for Life of ſar Husband and 
; e 35. Wife. But Dower may be loſt in the Caſe of contigual Elopemest, 
Ink. s . bY Force: of the Status of Wet. 2. cb. 34. And tho” the Sentence 
244-8. of Diyorce doth ot gf il baſtardize the Iſſue, yet as Obedience 
to the Sela ce ſhall be intended, unleſs contrary be proved, 
the Children of a 1 5 ſo diyorced 452 be deemed Baſtards 
! Salk. 122, prima facie”. If; 7 Woman i is divorced Menfii & Toro, the muſt 
123. g ſue by her next Friend, and not UN her cy And ſhe may ſuo 
111. he I canes in her own 12008 { 5 (or Maintenance out of 
usband's Eſtate, 17 aration) either in the Chancery 
$ ye Spiritual Court. yy, it wr allowed except in the Caſe of 
= or Adultery, The | a Party in of Agultery, 
by an AQ of Parliament may b be enabled to 1 again. 3. ® A 
= iI"ft 235.2. Divorce & Vinculo Matrimonit may be by Reaſon of Im egg. * ba 

33 9» contract in both or one of the Parties with ſome a Sig | 
Ee 26 G. 2. ] [See2& 3 Ed. 6. cl. 23. and 1 El. cb. TY = 
ee P. 59. of Frigidity, Conſinguwity or Affinity within the Lewtical Degrees. 
Here the Marriage is abſolutely Jiffolved as void from the Beginning, 
Ang if the Divorce is by Reaſon of Pre- cantraci, or e 

or Affinity, the Children gotten betwixt the Parties are 

* 5Rep. 98. © But if a Man is divorced by Reaſon of Frigidity, It naw 8 


3 
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- baſtardize the Iſſue by another Wife. For hemay be Holola and 
Inbabilts at different Times. 
A Sentence in the Spiritual Court may diffolve a Marriage, by « 4 Rep. 29. 
Reaſon of a _Pre-contra#, though the Husband de Jo! is not Party 
to the Suit or Sentence. 
b If a Marriage de facto be voidable by Divorce, yet if the Huſ- > 1 Tad. 33. a. 
band dies before any Divorce, the Wife de facto ſhall * endowed. * b. 
Sentence muſt be given in the Spiritual Court in the Life of . 104. 33. a. 
the Parties, and not afterwards : (For it is in Effect to baſtardize the 244- u. 
Iſſue, of which that Court hath no Cognizance ;) though a Sentence; pur „. 
of Divorce given in the Spiritual Court in the Life- time of the Par- 7 Rep. 44. 
ties, may be repealed after the Death of the Parties. 3 Lev. 410. 
A Divorce ſhall be tried by the Biſhop's Certificate, and not by 
a Jury 
2 The Marriage 8 Death of either Party, ſeveral 


ments in Fee-fimple or in Fade bre or ſeiſed as Heir n de * Stud, 

Special Tail, and hath he by her born alive, be ſhall be Tena W 

ſor Life hy the Curtely of Eng l And if a Huſband ſeiſed 7a © See polt, 

Fee, or for Life, in Right of his Wife, do ſow the Land, and his? # <> 1. 

Wife dies before Severance, he ſhall have the Corn. Or if he 83 

himſelf dies before his Wife, his Executors ſhall have it. 2. Chattels 

Real; as * the Term of the Wife, or a Leaſe for Years of the Wife, 14 3 fu. 8. 

are a Gift in Law to him if he doth ſurvive her; and ſo it is of her Do & Stud. 

other Chattels Real in Poſſeſſion, as Eſtates by Statute. Merchant, are, 

Staple and Elegir. But if a Woman grants a Term to her own 

Uſe, and taketh Husband and dieth, Husband  furviving ſhall 

not have this Truſt ; but the Executors or Adminiſtrators of the 

Wife. The Husband ſhall have all Chattels Real that are of a mixed 

Nature, (partly in Poſſeſſion, and ty in Aion) as Barks id Armar n 

incurred fore the Marriage or after; [See 32 H. g. <h.37.) Alſo a 

Preſentation of a Church being void during the Coverture, if he 

ſurvives his Wife, though he 1 them not into Poſſeſſion in 

her Life-time. But of Thin in Action (as of an Obli- 16. 1 20. 6. 

ation or Bond) the Hus claim them only as Admini- 35. >. 
tor to his Wife, if he finds.) her. 

2. As for the Wife; if ſhe hath married a Man ſeiſed of Lands 


6. 
or Tenements in Fee-ſimple, Fee-tail General, or as i Hole bn Goes Det. hott. 
cial Tail, the Wiſe, after the Husband's Deceaſe, ſhall be endewed Di! , <>. 7: 


neccfſury Apparel for her Body, and Cloth given her to make 4 5, l. A. 
Garment, beſides her Dower or Jointure, So tht the Husband 3 Co. 343+ 
Fraud give — eee But ſhe ſhall not have exceſſive No Mi 
or Degree. Pearl Necklaces, Chains; 
e Gold Watches, may be included under Parapbernalia, 170 1 
if they were uſually worn a Wiſe, and were ſuitable to ber. 
Degree, according to the Fa of the Times, if there are Aſſets N 
to pay Debts and e 
Tbeſe away by Will. n may have the 
Furniture of her Chanba. * If the ſurvives bar Hand, he tgy 6. 


— — mm mm mrmm_ 
* Sontentia contra matrimenium nunguam tranſit in rem judicatam. 7 Rep 43. 
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" thall have her Term for Years again if the Husband hath not altered 
the Property, or hath not made any Diſpoſition of it in his Life- 
time. And ſo it is of other Chattels Real in Poſſeſſion. And if the 
Husband charges the Chattels Real of his Wife with a Rent, it ſhall 
not bind her, if ſhe ſurvives him; for her Right is paramount the 
Charge. Chattels Real of a mixed Nature, as Rents and Advowſons, 
will come to the Wife again, if ſhe ſurvives. And if a Church be- 
comes void during the Coverture, the Wife ſhall preſent to her Ad- 
vowſon, if ſhe ſurvives her Husband. Chattels Real or Perſonal 
in autre Droit, in the Right of another, as Executrix or Adminiſtra- 


« laſt. 120 4. trix, ſhe may retain ; and ſo Cheſes in Aclion, or Things recover- 
351.4. &b. able by Action, remain to her, if they were not recovered during 


497- 


; th 
d See of Admi 
niſtration, poſt. 
B. 2. ch. 6. 


Parent and 
Child. 


*1 Inſt, 8. a. 


« 2 Inſt. 564. 


ems. 496, the Marriage. 


; tained by him. But the Father has no Intereſt in the 
Children, either Real or Perſonal, otherwiſe than as their Guardian. 


If a Leaſe for Years, Statute, or Obligation is made 
to Baron and Feme, the Feme ſhall have it by Survivorſhip, or if 
jointly recover Judgment, or obtain a Decree, the Feme urviving 
ſhall have the Benefit thereof, But if perſonal Goods are given'to 
Baron and Feme, ſhe cannot have them by Survivorſhip“. 

III. A Perſon alſo may be a Parent or (bild. 

The Law takes Notice of the Power of Parents over their lawful 
Children, the reciprocal Intereſt in each other's pn and the Caſe 
of Baſtards. 

1. The Parents have ſuch Power as is given to them by the Law 
of Nature, and the Divine Law. By thoſe: Laws the Parents muſt 
educate, maintain, and defend them. [See for Statute Law the 
4 and 5 Ph. & M. cb. 8. and of Offences againſt the publick Peace 
B. 3. ch. 3. and ſee the 12 Car. 2. ch. 24. and of Guardians infra.) 

If a Man hath a Wife, and dicth, and within a very ſhort 
Time after, the Wife marrieth again, and within nine Months hath 
a Child, ſo as it may be the Child of either the one or the * 
this Child may chuſe either of them for his Father. 

2. The Father hath Intere/{ in the Profits of the Childrens La- 
bour while they are under Age, if they live with him, and are main- 
Eſtate of the 


For he muſt account ci them for it and for the Profits n, 


when they come of 

The Father alone 1 a Ri pt to the Adminiſtration of his 
Child's Goods and Chattels, if «<1 Child dieth Inteſtate and un- 
married, and hath no Children of his own. The Mother's Intereſt; 
if ſhe ſurvives: the Father, in her Childrens Perſonal Eſtate, if they 
die. Inteſtate, is ſettled by 1 Ja. 2. ch. 17. 

The eldeſt Son is Heir to his Father, and if there be no Sons but 
Daughters, then all the Daughters ſhall be Heirs. - As for the Chil- 
drens Right in the Father's Perſonal Eſtate, [See 22 and 23 Car. 2, 
ch. 10. And of Adminiſtration, B. 2. cb. 6. poſt.) , 

4 Parents and Children may maintain. each others Suits, and may 
2 the Defence of each others Perſons. 

By 43 El. ch. 2. Father and Grandfather, Mother and Grande 
ther, = the Children of and impotent Perſon of ſufficient 


: er Ability, ſhall maintain every Lene Perſon as the Juſtices at Seffions 
2 Bulſt. 346. hall appoint, upon pain to forfeit twenty Shillings per Month. 

Foley 3.4 A Grandfather. or Father in Law married to the Grandmother 
+ 10 or Mother (of Ability) is, during the Wife's life, within this Clauſe 
t — 9556 of the * Sed Ru. 


See 
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the 


A 14 M. z. ch. 4. As to the B 


e e 
r ai and 0 \y 
is he that is born out of la Marriage lebe I" 


. to any one. He kin to. one "0 
in the aſcending or collateral Line, but; ho e ing e 200 


Line. For in be is e ll Ne, ene t 1574 ut | 
and he can have 90 Her but of his own Body, A Child. born - 8 | | 4 


lawwfol! Marriage, whether San dr Daughter; is, aas: 
Malter, quaſi melior. 

It was formerly held that if the Husband was ps = þ 1 244.8 
Seas, (the Juriſdiction of the King of England) lo chat hy Intend-, Rell Abr, | 
ment of Law he —_—— — and; the Wife > live, bro TS | 
no Proof could! be to prove the Child a Baſtard hut that : 9: 5. ule. * 
| Notion is now exploded, and though the Husband be in England, ;; 25 
_ the Courts admit that he had no Acceſs to his Wife, ( bot of * 75.999 
' this the Wiſe cannot by) Eridapce) and in ſuch Caſe, or if there 925 . 
is *an apparent Im that the Husband ſhould, be the Fathet 16 ** 
of it, as if the Husband is but ache Years old, then ſuch Iſſue is 4 Selk. ne. 
Baſtard, tho“ born within Marriage. But if the iſſus is born with- A 
in a Day after Marriage between Parties of fall, e 160 * 
Husband is under no Impoſlbility, the by: Foo 
and is to be ſuppoſed the Child of the Hausband. 

N eee fl 2h Weeks from N NN TY a 
| Child is a Baſtard; a mn | 
greater length of Time. BY _ *SeeP.11 ante! 

his reputed wn gs os and X 18 thoug F: 1. can have. ng 6 Rep. * 

Heir but of his Body. He Sas hes un Nee n 

as he is born. But after a Baſtard is horn, and he hath; e Auk N 

Time a Reputation that he is the Son of B. or known by the 
of a Son, then a Remainder limited to him by the Name ofthe Son 
of his reputed N e e 
before he is born, tho the Limitation is to the 

becauſe he could nat take at the Time when T7 — een Hines 
Limitation. * But tho“ a Baſtard may be a reputed Son, WER © clad ney. 
not ſuch a Son, in Conſideration whereof, or of natural Affection 

towards him, an Uſe may be raiſed; He is not a Child within 

Statute of Will, (vis.) the. 32 K 8. ab. 1. which £ ; 
Children ; and the Baſtard of a Woman is no Child within that 

tute, where the Mother gives Lands to him as ſuch, EAT 
General Baſtardy, — the Father and e r 


joined in lawful Matrimony, is triable b 1 2 loft. 97, 
—— in 'Cantt-ChciBign. [See T e Kell Abe 
not Special Baſtardy, or whether the Defendant was Von bert "aw 
P ˖ . T ð q 


, whoſe Mother is afterwards married to the Father, 
and Mulier "aj is out of * 


_—— 
— 
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See of Murder By 21 Ja. 1. ch. wy It ſhall be eſteemed Murder for a Mather 
80 7 tbe Death of the Baſtard-Child when ſbe is delivered: 
1 unleſs nme 


17. 18 El. ch. 3. The two next Fuſlices of the Peace, (one 
Quorum) may take Order as well for the Puniſhment of the Mother 
and reputed Father of a ane as alſo n. the hers td 2210 

Pariſßb were it is born. 

2 Inft. 733, * But corporal-Puniſhmient of the reputed Father or Mother is 

3 Oro. 436. ſeldom inflicted, where the Pariſh is ſaved harmleſs, wg . 
te ed 

br ver. » The Seffiotis may make an Original Order in Baſtardy. For 

1 Mod. 287. the 3 Car. 1. ch, 4. which gave the Seſſions that Power, is not ex- 

ap as ſome lid ſaid by Miſtake, but arne Ner- 16 Car. 1. 

© 1 Salk. 122. ch. 4 © | 

C40 ay. By » Ja. x. ch. 4. Juſtices of Peace ſpall . to the ie Hine of 

17750 curreciion lewd Women that baue Baſtards, which may be charge- 
245% to the Pariſh, there to be puniſhed, and ſet of Werke 5 


. Near. 


114 733. 0 that if the Mother will diſcharge/the Pariſh from keeping the 


7's. 
A 
- 


Tu Baſtard, ſhe cannot be puniſhed by this Statute. But in Strictneſs 


— ſhe may be puniſhed by 18 El. before · mentioned. . 
By the 13 and 14 Car. 2. ch. 12. re and Overſeers 
4 of 1 Poor's where any Baſtards may” ſeize ſo much of 
the Goods and Profits of the of f the puter ative Rithe# ai, lewd 
Mother that run away, and leave their Baſtards upon the ' Pariſh, 
as two Teftices of the Peace ſhall order toward Dicharg Wa 
Paryſ. | 
But the deſſions muſt e les Gow. 
[See 6 Gee. 2. ch. 3 1. for R Chang ain 
from Baſtard Children.] Sw 


of Anceter Iv. Becauſe 5er Nees aro )en 06 10 Hehe Mess 
2 Bec that are not Parents, and may inherit as Heirs who are not 
Children of thoſe to whom they inherit, this Head may be rg 
gcered as a diſtin Capacity. one 
*1 Toft. 58, b. Anceſtor is different from Predeceſſor * > She Jed to 
113. b. a natural Tn, e „. 1 NVA A — is 
lied to a olitick or te, as the Bi L. and 
kis Predecefſors, g A * 
1 Taſt. 11. . A Son, as ſuch, Sue bt ai Acatier to/trdaliniten Maste to 
h his Father or Grandfather by Hereditary Succeflion, For an Inhe- 
i ritance may lineally deſcend, but not aſcend. 
1 loſt. 7. b. He is only Heir That is born in Lawful Matrimony, and ſuc- 
237-b. ceedeth by Deſcent, Right of Blood, and by the Act of God, to 
Lands, Tenements, or ereditaments, being an Eſtate of Inheri- 
2 14.9.6. tance. * Under the Word Heirs the Heirs of Heirs are compre- 
el. 23. b. hended in infnitum. So that if Lands are given to = Man and 
ns TORT TAU as tn that he my en 
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. But one cannot be Heix till after the * | o_ 
of — Anceſtor. He is in his Life- time = al fer the gg 
in 


»One that is born deaf, dumb and blind, Idiots, en, Ovtlayes - tak, 6. 


CY all 


11 & 12 W..3.c ch. Papiſts, E 
ITT attain the Age of eighteen Years, take the Oaths of Allegi+ 132-301. 6 
ance and | Supremacy, make and fubſcribe the Declaration. in the Was 
3oth Car. 2. Sk. 2. cb. 1. are in reſpett of themſelves only, but N 167. 
their Heirs or Poſterity, incapable 4 taking by Deſcent or Purchaſe = 207s 
any real Eftate. the next. of Kin that is 4 Proteſtant ſhall hold * 


the ſame to his own Uſe, until fuch P 22 fol tale the Oaths, Ke. 


See 12 Ann. S. 2. ch. 14. 1 Geo, 1. . 4 N 1 
© Geo, 2, cb. 25. 9 Gee. 2, ch. 26, "EO 2, cb. m7. # 


A Man by the 4 Common fo hana be fir to Glade dad * 1 Int f 
Chattels, but an Heir-loom by * Cuſtom may go to the Heir. The * 1 afl. 18. b. 
Ancient Jewels of the Crown are Heir-looms, and ſhall deſcend to b. dy. 
the next Succeſſor, and ate not deviſeable by Teſtament. For the 528. 


Law che Cuſtom before che Deviſe. Obligations and 
Species ts Os of the King may go to Heir, [See 33 H. 8. 
39. And an Heir may have an Action againſt one 8 des 3 ul 208, 
Monument, Court-Armour, or Penon with the Arms of 3. 


his Anceſtor in a Church, though the Freehold, is in the Parſon *, 2 
The dead Body belongs to no one; but the Coffin, Shrowd, - Ge. 


belong to the ors or Adminiſtrators, W Alſo the Ornaments . u 05. 


of the Chapel of a Biſhop ſhall go in Succeſſion, not to Executors. 

Anat Perſon cangr be bond by AG of bf with- ' 2 Inf. z00, 
out a Binding and Aſſets, _ are N og Real or Perſonal, 7%... 
Real, which canta. to. the Het Deſcent in Fee: ſimple ; not 
Purchaſe. ' And by 29 Car: 2. ch. 3, Truſts in Fee-fumple, 
E be ae 
Goods 2nd Chanda which come 16th Hands e e 
her de. pot of Heirs, Tir, Fee-fimple, and. of 

t Heirs, Tit. ates 

2 2, 6b, 1. and of De Hy n 
(yr ny ＋— = 4rcrs cut | 
V. & M. cb. 14, Where Lands deſcending, to the Heir ſhall | 


n e Oo. + 


4 1 have hitherto poken of Her that fee Right of Bod, NG 


in a large Senſe be called an ee e 
ftate given him by Teſtament ; but even 1 the Word in 2 La 


J. LA. ſo large a Signi as in 523. 
the Civil Law. For by that a quay. be. ir to Goods 
. i man en 
EF . ne 8 2 n a a 
r N Nene 
J. The 


- * 


C2 
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68 2 Tape rute of ihe BoD 
— nnd | v. The Len or Lord, is he of whom e Land” is hol 
N. 5 z den. * He is either Meine Lord ot Paramount; 8 (Mes 
136. Aut, mean) is he that is Lord of aa Manor, and hath Tenants hold- 
ing of him, yet he himſelf holds of a 5 Lord. The Lord 
afl 65. a. Paramount (per and monter, to aſcend) is the ſuperior Lord But 
all Lands 5 originally derived from the Crown, and therefore 
the King is Lord Paramount, either mediately or immediately, of all 
and every Parcel of Land in England; and cannot be a Tenant; 
His Lands are called the Demeſne Lands of che Crown; or the Do- 
main Lands, i. e. Lands (Bata, of the ſupreme n 
falt. . The Tenant (2 tenendo, from holding) is one that oeeupieth 
bez.. Land, held of ſome Lord by Rent, or Fealty at leaſt. No Subject 
hath properly Allodium or free Lands. For all Lands, in the Hands 
of a Subject are or were holden of ſome Lord or Landlerd by ſorne 
Tenure or Service. 
A Tenant is either Very Tenant, that holds immediately of the 
* 2 Inſt. 296. Lord; or Paravail, that. hath Profit and Avail of the Land bol- 
den of one that Holdeth of another. 
The Word Tenant is uſed with Sed Additions," as Terane” in 
Fee-fimple, Fee-tail, A ich r Life, for Years, at Will, Tenant in Dower, 
Tenant by Copy of Court-Roll, Tenant in Mortga ge, Tenant by 
Statute Merchant, Cc. 
Now the Law concerning Landlord and Tenant win be ſet forth, 
when I ſpeak in Order of Eftates, Tenures and Services Rents, Dif- 
_ treſſes, Waſte, Eſcheats, &c. 
Of Guardia VI. A Guardian is he that hath the Cuſtody and Education of 
and Minor. fach a Perſon as is not of ſufficient Diſcretion «4 guide b:mſelf” and 
his Effate; as Minors, Idiots, and Eunaticks ; but it is generally 
underſtood of him who hath the Care of che firſt of theſe: As to 
Idiots and Lunaticks, I have ſpoken before of them and their Com- 
ef tante. mittees. Guardianſhip then of a Minor is an Inteteſt in the 
ates 1855 Body or Lands of one within Age, that is under twenty-one Years, 
2 Inſt. 13, Who is called an Infant. There is a Difference betwixt a Guardian 
305, 39% and a Commnttee of the King. Oftentimes a Guardian is taken for 
Prochein Amy, and a Prochein Amy for a Guardian. 
Lan ,d. But there are * Three Manners of Guardianſhip, | vie.) By the 
3 Rep. 3 Common Law, by Statute Law, and by particular 
2 Inſt. 305. f. By Common Law, there are, 1. Guardian in Chivahy or Knight- 
Service; but this by the 12 Car. 2. ch. 24. is taken away: 2. Guar- 
dian by Nature, as the Father or Mother. 3. Guardian in 
Socage, who is the next of Blood to whom the Inheritance can- 
See of Te. not deſcend. This continues till the Heir accompliſhes the Age 
nures, poſt. of fourteen "Years, and then the Minor may chooſe his Guardian 
= = « Judge at his Chamber, or in Court, or in the Chancery. 
4. Guardian becauſe of Nurture, which is when the Father by his 
See of Admi- laſt will and Teſtament, appoints one to be Guardian of the _— 
PREY Pt. the Child. The Ordinary may appoint 4 Guardian over the 
2 14. Ray. the eb" og Eftate of the Minor, till he | is fourteen Years of Age *. 
1934: 2. By Statute Law. For, | 
v0: 50 & M. ch. 8. A Father, er Mother (ufer the Fa- 
8 $ Des ) without Aſſizndtion, are Guardians of Women 9 
fer 25 Purpoſes So" Statute, 
12 Car. a. ch. a4. A Father under r e, 
Deed in bis Life-Time, or by Will, in ae of e 


pal YL may 


* 
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CHAP. 6. Laws of England, _ 69 


7 the Cuſtody of bis Child under Years of Age, 
mor die of Joe 1me of his Death, whet then born, of Ar, 
Ventre ſa mere, during his Non-age, to any in Poſſeſſion or Remain- 
der, other than to Popiſh Recuſants. . Which Perſons may maintain 
an Aftion of Treſpaſs againſt wr ongful Takers away or Detainers of 
ſuch Child, recover 88 es for the Child's Uſe, and may 
= into their 45 brs Lak Perſonal ra 
D. bring Actions as Guardian in Socage nngbr 


4 A ſhall not prejudice | the Cuſtom of London, nor of « any 
' other City or Town Corporate. | 
This A& doth not extend to Copyhald Lands. 80 that Copy-. 3 Ler. 295 
holder cannot thereby diſpoſe of Cuſtody of his Children' a 
[Copyhold] for That belongs to the Lord, according to the _ 131. 5 
tom, where there is eee forthe Fan bs 
Cuſtody. But the Teſtamentary Guardian takes Place 'of Aloe | 
Guardians, except ſuch cuſtomary Guardians * » 2 Wm. tis; 
n del the Father's Will becomes dis. 125- 
abled, Gbr ln e Care of the Infant devolves on the Great 
Seal; and where there are more Guardians than one appointed, the © W 706. 
Guardianſhip will ſurvire. eee 
3. By particular Cuſtom, the Tuition and Cuſtody of Orphans * 1 at. 2 b. 
, Is conn; fo. Ge door: See poſt. 
od. Aldcemen of the City of Londen, and of other Cities and * + © * 
Boroughs 
f But now obſerve in general, That csg; fall nt take ny 1 163. 
Profits of the Mie“ Lands, to their. own. Uſe t only to the 1 Inf. bo. 
Uſe and Profit of the Miner; and. of this rg phe n l. 88 
count to him. Vet a Guardian on of an ſhall have Allowance | 
of all reaſonable Expences. And if he is robbed of the Rents and 
Profits of the Land without his Default or N egligence, he ſhall be 
diſcharged thereof upon his Account, The ame is to be underſtood 
of all other like Accidents. 
Guardians of great Eſtates als Sy + ther Accounts yea in 
NN Cohen of Gree: Ahh Bon Way to ju due 
when the Minor at his full A calls them to a 
See Net. 2. cb. 23. 2 33 31 75 * 
By 4 & 5 Anm. ch. wy Re RS a | 
the Executors or Adminiſtrators of any Guardian. Babes or Receiver. 
See 6 Ann. ch. 18. Concerning the Concealment 


Guardians 

Method of En zy ad Dil and 25 Nr 
concernin 

4 — ts Henth of Hee, 5 Se hold 


to treat of other Perſo Qui l Capacities, 
Pablck e, übe Copa) W 


F 95 


. FI ah 
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Boo I. 


char. vn. 


0 Publick Officers, as Sheri ices 0 the Peace, 
2 Pol Treaſurers of the . Church- 
marolens, Overſeers of - the Poor, Surveyors of the 
Hays, Clerks 7 the Marke, and ade ny 


J 


8 Officers a are - Perſtins in Civil 
Of Publick I do not intend to ſp os of e ee 42 
dn, Keeper of the Great , the Lord High Treafurer, the Lord 
Pram of the P Council, Lord Privy Seal, the Lord High 
and Earl | Lord High ' Admiral, the Facger in 
the Courts at Weſtminſter, &c. "Theſe will come in more 

| you I treat of the Courts of Juſtice, or . 7 mary of Courts, 
Ae go 3 lt point ont only fuck Pact 3333 
daily Bufineſs in the flices of 
"ts Peace, Corotttrs, Treaſurers of the nde 'Co s, Church- 
wardens, Overſeers of the Poor, 8 s of the ie, Clerks 

of the Market, and Governors of Houſes of Correction. 5 
I. Te Sheri (or Shire- Rerue, i. e. Governor of the Shire, 
The Sheriff. Vice in the Scrad of the * Earl of the County; 
eg. 168. a. for Chtites or Earl heretofore” had tlie Cuſtody of Counties) is a 
n R to whom the Government of a Shire or County n 


359. 
"The Sheriff at the Common Law was to be cho by the County; 
but 4122 by Statutes Por Lon. Chancellor, Treafurer, &c. = 
udges notninate 4 Coun yearly, ut 
bene on the Morrow of Sr. te i hr ped os hs to the 
King, be may choofe one 'of them. He is created by Letters 
Patent for a Year. 1 cannot reſtrain any Part of the She- 
b 4 Rep. 32. erz * own or Hundred, (unleſs he make 
ry by 0 and appoint a Sheriff there) nor 
that is incident to his Office. For 
1 and cannot be divided bat by Act of 
bor 77 St. 2. 14 EA. 3. St. 1. ch. 7. 12 Rich. 2. 
cb. 6 ch.7. and 3 Geb. 1. cb. 15. where ſee his Oath.} 
7 236. bg. vgs Il lan ere, he onght at or before 
the County-Conrt net ſucceeding his Election to er a Writ of 
3 Rep. 71,72. Diharge to the old Sheriff, who is to ſet over all the Priſoners in 
ſeverally by their Names, (together with all his Writs) 
preciſely by View and Indenture between the two Sheriffs ; wherein 
muſt be com ed all the Actions which the old Sheriff hath 
againſt every Priſoner, tho' the Executions are of Record. And till 
the Delivery of the Priſoners to the new Sheriff, they remain in the 
Cuſtody of the old Sheriff, notwithſtanding the Letters Patents, 
the, Writ e of Diſcharge, and the Writ of Delivery. The new 17 


2 


— * 4 * 


C 5. =} 22 OE. 


riff is ON the Prifoners at the Gaol only. But the 


Office of the old Sheriff ceaſes, when the Writ of Diſcharge 


The Lord Mayot and Citizens of * London have the Shrievalty ; rep. 72. 
Ce re ths in Fee Nom the M and two Sheriffs are Shown 


One may de _ of Wo Counties at ihe ame Tine. 
The Sheriff hath a Judicial and Miniſterial Power. 
cia Authority and Power coufiſts in hearing cettain 11a. 1682. 
his Ten and County-Courts *, and in Ferre, the 4 See B. 4. 
the County, for he is, the principil Con/0;vator of then 2 
8 WW. by the 8 Law, he may upon 7 5. * Bs, 
to find Sureties A che 1. 0 7 9 
ce, * He may [to (es : inſt 1933 
«by Re E charge any Number of Men (cal. Ad the 
e him to ſuppreſs Riots“, erd ſuch as g01 gee pin 
4 Peace, and record it. Sach as do 10- K. 3. . 
may be fined and im prifoned 
. Kr. f. <.8@g. Gn. k 


eee as Corifervators of the Peace 
biden A is EI TIEN I is uſually executed by 


the ces of 


EY rial Prev conſt in executing {COW AAS: ranam 
out of of che King 's Courts. For no Proceſs is ſerved but by the de ch. 


24 
Sheriff fem che ths % os FIN a rg 
3 WARS 5. 6. 

5. 9. Concerni the Return, of WIe of _ 
Liberties} "A ought not to 1 the i 6 Rep. 54- 
Witt; bar e Weis Ke If the Court beyond their Jurif- 9 Rep. 53: 
diftion, an Action will lie againſt the Sheriff, cf Otherwiſe not; the! 6 7% 
the Writ was illegal. r r bathe d 


1 Ventr. 273. 

. 

order an Attachment againſt bim e ; or if rs FE 
an inſufficient Return, he may be amerced ; bar if he maker a falſe U + 
Return, the Party grieved may have his Aion him, The 
Return is the Certificate of the Skeriff made the Court of 
econ; hath done touching 5 


„In all Cafes where the Proceſs coneerhs the 1 bg 


> 3 Rep: 34. 
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| other Action, where the King is Paryy, and in Criminal 82. ſes, as 
and a 


þ 


Treaſon, Felony, &c. the Sheriff or other Officer (after à Der 

to open the Door, and ſignifying the Cauſe of his Coming, 

Refuſal) may break open the Door of ,a\Houſe to execute his Pro- 

ceſs : But at the Suit of a Subject only, he cannot do it, even 
Execution, unleſs it e Efeci nent to deliver Poſſeſſion of a 

Houſe. For by Colour of a Suit, the Houſe of any Man might be 

broken open by his Bailiffs. 9 | 


E SE rot 19 
Hob. 2. A Sheriff knock'd gently at the Door with Deſign to arreſt one 


upon mean Proceſs, and the Wife op ied the Door a little to ſee 
who it was; whereupon the Sheriff forced his Way with his Sword 
drawn, and broke open the Door where the Defendant lay, and 


a Ventr. arreſted him; this was held to be unlawful. *. But if upon ſuch 


yob. Proceſs, he catches the Defendant by his Hand as he holds it opt at 
a Window, this is ſuch a Taking that he may juſtify the Breaking 

open of the Door. * 85 1 "ot 30067 $43 Yo 558 
$Rep.gz. The Privilege of a Houſe extends to a Man and his on Family 
11 Rep. 82. only, not to others that fly thither, or remoye their Goods thither 
in a fraudulent Manner to avoid Execution. 

Pr. & Stud. If the Party arreſted makes © Refiflance, of makes an Aſſault upon 
Dial. z. ch. 41. the Sheriff or Bailiff, he may juſtify the Beating of him; and if the 
* g Rep. 67, Party is ſlain, it is juſtifiable. But if any Sheriff &c. who hath Exe: 


$5: FMarder, eution of Proceſs, is flain in doing his Duty, it is Murder in him that 
poll. B. 3. ch. 1. kills him, 1 was not any 8 Malice betwee 
them. For the Law preſumes Malice, though none is proved, :-31 


though the Proceſs was ap y erroneous. If a Sheriff is oppoſed 
* 2 Toft. 193, in executing the King's Writs, He cannot make a Return of ſuch 


194 454 Reſiſtance; — "yy . 2. ch. 39.] for he may by the Common Law) 
9 ” t 


take a Pofſe-Comt o ſuppreſs ſuch Force and Reſiſtance,..tho' a 
Reſcous upon a mean Proceſs before he could ſummon the County 
to his Aſſiſtance might be pardonable. - 3 | 
' 5 Rep, 66. He or his Officers may arreſt any one by Night or by Day, at 
the Suit of the King or a Subject. 
le ought alſo, as a Miniſterial Officer, to proclaim ſuch Statutes 
as are ordered to be proclaimed by him; return indifferent Juries 
for. the Trial of Men's Lives, Liberties, Lands, or Goods; and u 
Delivery of the Writ to chooſe Knights of the Shire, to make Pro- 
1 clamation at the next County-Court, of the Day and Place of 
see poſt, Election; and he muſt make out his Precepts to every Mayor of 
4 ch. 1. Cities, and Bailiffs of Boroughs, to chooſe Citiaens and Burgeſſes. 
But he cannot be choſen himſelf. 1 15 


It is his Duty alſo to preſerve the Rights of the King within his 


County, and to enquire what Lands are concealed from him, to col- 
le& his Rents and Dues, and to ſeize to the King's Uſe the Profits 
of ſuch Lands as come to him by Attainder or Eſcheat, (for the 
Office of Eſcheator, having its Dependance on the Court of Wards, 
is now in a Manner out of Uſe) and likewiſe the Goods of any 
Felon, Fugitive, Outlaw, Wreck of the Sea. And he muſt levy 
his Majeſty's Debts, and be accountable to the King for all Iſſues 
and Profits of his and upon--Proceſs out of the Exche- 
er, he is to gather and bring into the Exchequer ſuch Iflues and 
ofits, and likewiſe thoſe growing by Fines and Amerciaments in 
Reſpect of the Non-appearance of Defendants and Jurors, and all 

4 — Recognizances. - But theſe muſt be firſt eſtr (or ex- 
CY 
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tracted) 
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d 7, 3 = of + England. 


trated Copies of the Originals into the Court ef Exebrquer, 
and from x0)-by Cop Proceſs muſt be awarded to levy the fame: to the 


King's Uſe. [Sex 22 & 23 Car. 2. ch. 2. e ROI 
Geo. 1. ch. 1 * | 
S eren & Stud. i 
he obſerves the Order of Law r ICE nn Ae. | 
will be guilty of Homicide: . udn, polt.B.4. 

Laſtly; he maſt give up his Accampes in the Rang, and ſue ch. 3. 
out his Nierut. [See 21 Ja. 1. ch. 5. 13 & 14 Car: 2. ch. 21. 
and 3 Geo. 1. cb. 15, 16. or the de regulaing ng the Office of 


Sheriffs, and aſcertaining their Fees, andthe ehe ee * 1 
dener the Kg Ge Author A 4:5 | 

e King; the A of Sheriffsdoth determine. 3 ye 25 
lo 8e 1 Ann. cb. 8.] SO * 
y 14 Ed. 3. . 23 Hi. ch. 7. Ns Ses f A 
continue in bis Office above one Year, except in and Middle- 


ſex, and Towns being Counties- of themſelves, and Counties where be 
Office is inheritable the Penalty of two bundred foe . 
to be divided betwixt the Ning and P AN 

And by 1 R. 2. ch. 11. — 5 been Sheriff ſhall be pain 
within ee Years, if there be others ſufficient. ew ng 3. . 
42 E. 3. cb. 9. 1 H. 5. cb. 4. 3 

Bur by 12 Ed. 4. ch. 1. 17 Ed. 4. ch. 6. ol Shrimp 
execute his Office — — ond Hillary Term, if bach 
not before a Writ of 

23 H. 6. ch. 10: Sberifs muſt make Deputies in the King's 

Ge 2 rpm: * receive Mrits. 4 > 

By 4 H 5 23 H. 6. ch. 7 . Every Se, ſhallighide | 
bs prop rn within bs Bailwich, nd ral mat kt bis Bailwic 
or Hundred to Farm. | 4 — "= 

The Profits: whereof were very conſiderable heretofore when 
r — 


By 3 Geo. 1. ch. 15. * — lete the Office of Under-= 
Sheriff, Gaoler, or Bailiſf, ar under bim, ar take. any 
Reward for the. ſame, direith, or indired be forfcits ſive hundred 


Pounds. ee MII I Ow es! 8 
of Offices. | 1 


By 1 Mar. Seſf. 2. ch. 8. No $ an act r a 
. ee N 
| I I s 
Year, the Under-Shersf ſhall ovrcit RE EET 45 
ceaſed, till another is 9 — . N. 
i 1 — r their 
0 — by Indenture and Schedule 
Writs unexecuted, D And no 
Sheriff ſhall be liable — to any. Writ, unteſs required 


fo te do within fix: Months after the Expiration of bis Office... 


The Sheriff hath for his Aſſiſtance under bim a ane 
Under-Sheriff, Bailiffs, and a Gasler. 


1. The Under- ; (or Counry-Clerk) i the reif, een 
and ade im d Gand Se 00 


eee e as when a Writ faith, That the She» 


— Perſon. The Sheriff, (not che King) hath Power tq* 9 Rep. 49. 


Office to whom he pleaſes, tho' there is no 
U Power 


868 — ———— 6 . — — — 
. - 


An Infticute of the th Boom I- 


«166.1 12,13, 


Dr. & Stud, 
Dial. 2. ch. 42. 


2 Inſt. 452, 
„ 45 
ory 114. 


Hob. 13. 


Power given in his Patent to make a Deputy. R ah incu e 
dent to the Sheriff's Office. And it would be very incometmient that 
the Sheriff ſhould be reſponſible for bis Deputy that is to he choſem 
by another. The Hig þ-Sheriff cannot abridge his Power, or re- 
ſtrain him b —— in Part only. Theraſore the 
High-Sheriff ought to be very cautious in taking of the 
Under- 3 to ou him harmleſs from Eſcapes, Gc. The 
Co e are enen be good, e e 
to prevent N c. I See his Oab, 3 Geog f. chr ell! 111: 
| The High-Sheriff may execute his Office himſelf if be pleaſes. 
All Returns made by 2 — Under-Sheriff, muſt be made in the 
Name of the High-Sheriff; for the High-Sheriff önly is ſworn 
1 be the Office of Sheriff, and therefore he muſt [anſwer 
or £, $5 1308 Ain 3137 14 
The Power of the Under -· Sheriff (where he may act) is the ſame 
with that of the High-Sheriff, becauſe he acts in his Stead, -. 
He is, as other Deputies or -Attornies, moveable at Pleaſure. 
And tho' the Sheriff ſhould make him irrevocable, yet he may diſs 
place him. He is but in the Nature of a general Hailiff Errant ta 
the Sheriff through the eren cg V-; eds. preg 
42 Ed. 3. ch. 9. and: 23 H. 6. 7. N UndersSheriff ook 
Kaas in his Qffice abeve' one Year, yg e "ve aon n of 
farfeiting twwo. bundred Pounds Yearly. n 
Yet the ſame Perſons often ons wes —— the Office * 
other Men's Names for many Years n {lifts 
By 1 H. 5. ch. 4. An Under-Sheri ee eme, tha M 
ice as an Attorney at tbe ſame Tine. 
For it would be a Cauſe of encreaſing Sehe, a Mensen th 


Partiality, and an Hindrance in Diſpatch of his proper Bulitjets, 


But notwithſtanding that Act, the Under - Sheriff (being uſually tied 
* ee drway"rpree Meri Rue 
By 29 E 4. No & Undex-Sberiff, or Bailff of a Li- 
berty, ſhall take. more for ſerving an Extent or Execution than cur. 
every Pound levied" under 4 Hundred Pounds ; amd fins 
pence: fur every Pound levied aluue dq hundred Pounds z'in Pain: 
treble —— to tbe Party grieved, and forty Pounds —— 


King and the Profecutor. _ e .a68 e 
ALIEN ES 1. ch. 15. and 80. . ch. aß. £5. He fooll owt 


eee. en ne rban 
the Sum 2 Hull be inder fed" am dbe hack. of 
the Writ ; nor pon an Elegit, Habere facias Poſſeſſionem, ar Seifinam, 
Extent, or Liberate pen any real Eftate, more than one Shidling' for 
be e b NO oY 
Annum ; l 
Shillengs, if e — wor Barger ar 9 

Caſes you muſt compound wh the Shed, as upon 

Win of Bauer Wai, Danes Se 20! it ee 
By 3 ch. ., London and Middleſor ſhall 
ettly hunks a7 en the Execution of 
the Place of Une Shen er oblige him by Covenant ar 70 


T + © &4 
= s 24 * 
+. 
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Caan, Tau af England. 57 


1 By 3 Geo. 1. h. 1, No Perſin foal Ky, or ike. t amy, 
e of Under-Sherif , nor. gave pine rai rn a Nn the 
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r ch. 15. "Noi ſeal ike ber or bay he N 5 
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| 3. The next Officer under the Sheri is de Gaal) (den 
« 2 Inft, 382; Golf a Fri) or Keeper, of his Priſon. | * Feme Coverts or Ins 
* * be: Kere f eee e e eee 


b 2 Inſt. 100, 8 of County Gaols is * incident to the Office of the 
589. Sheriff, and ink le from it, [See 19 H. 7. eb. 10. ] tho' the 
+ Rep. 34 Gaol, itſelf does long to the King, and is to be at the 
8 common Charge of the County. The Sheriff being the immediate 
* 4 Rep. 34- Officer of the ing's Courts, ſhall be *\anſwerable for all Eſcapes, and 
be ſubject to Amerciaments; and therefore he ſhall-put in ſuch Gaolers 
as he vill anſwer for; from whom he ov Ie n ed 
indemnify him. [See 14 Ed. 3. cb. 10. 
42 Inſt. 589. - The ? Cuſtody of Gaols may be granted to one in Fee, and may be 
N KV Hehe and yet the Priſon TAIT; It mung 
Odblerv 
1 Id. Ray. Where there is no publick Gaol, the Sheriff muy remione his Gul 
136. from one Place to another within his County; but cannot demand a 
* 2 Inſt, 505, particular Place without Preſcription. -* New Gaols cannot be erected 
f which an Act of 9 EY — Pra 2 a 2 
which is a County of itſelf, or a Place Coun 
is yet a Gaol of the County, and — the County at N 
As Newgate in London ſerves as well for the County of Middle 
Landon; which was ſo ordered when London was taken out 2 
dleſex, and made a County by itſelf. | 
Tho! the Sheriff muſt ſuch Series for which be will an- 
ſwer; yet if there is a Default in the Gaoler, an Action does lie 
52 Inſt. 382, againſt him. And he who hath the Cuſtody of the Gaol wrong- 
592. fully, or of Right, ſhall be charged with the Eſcape of Priſoners, 
3 pot. 91-4, And if he who hath the Cuſtody'of a Gaol in * Fee, doth ſubſti- 
Dial. z. ch 42. tute another at Will, or for Life, under him; he ſhall be 
9 ReP-938. by Action upon Eſcape, that hath the actual Poſſeſſion, if he is ſuſi 
4665-6 Gland. But if he is not ſufficient, Refpondeat Superior. This is to 
y of a Gaol of Freehold or 
Inheritance. eee eee 
able at the Diſcretion of the Party But the Sheriff is moſt uſually 


An Eſcape is when one, that is impriſoned, gets his Liberty before 

DE ROI" he is delivered by Order of Law, * An Eſcape is either negligent 
the Law, v. of voluntary. Negligent, when one is arreſted and in Priſon, and 
bb afterwards ſeapeth againſt the Will of bim that had him in rig 
and is not y purſued. and taken. Yeoluntary, when one hath 

Ke go whighet hail, ends goth we pod arent 

whither dee accordingly. 

3 Rep. 8 If ar a Nghipent Ele Cuokr evans Elie ditibes the 
ite <>.52. Priſoner u Purſuit, (i. e. upon a * ſpeedy and continual Pur- 
„ be Kal be excuſed, and the Priſoner ſhall be ſaid to be in 
Execution again. Under this Pretence of Re- taking, or freſh Pur- 

ſuit, Gaolers frequently themſelves, when they are ſued for 

a letting Priſoners. go at If a Priſoner; of his own Wrong 
8 the Sheriff or his Officers, 


upon 
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upon ſuch Purſuit, may retake him; and though he.is cut of the View, 3 44H 
yet if freſh, Purſuit is made, and the Priſoner is retuken a long Time, > 


after, he ſhall ſtill be ſaid to be 4 — if he whe re-taken 2 
before any Action brought againſt the Sheriff, c. If Traytors and . 4 Rep. $4. + 
Rebels l the Priſon, by which the Priſoners, eſcape, the Gaoler 1 6 
may be charged with the Eſcape and puniſhed. ſer he may haue zj r. 
his Remedy over againſt them; not if they are the King's Enemies 

that break the Gaol. On a negligent Eſcape, in criminal Caſes, 

either the Gaoler or Sheriff may be fined. or impriſoned. But in 

ſach Caſes the Judges uſually make favourable Conſtructions on the v; Rep. 4 
Behalf of the Gaoler. | 4 OY, Yom Wl fd 

A Reſcous of a Priſoner upon an Arreſt or Mean Proceſs before* i Roll. Abe, 
he is brought to Gaol may excuſe the Sheriff in an Action for the 597. _ 
Eſcape, becauſe he is not obliged to have a Poſſe Cumitaris ready to 193, 196. 
attend him in the Service of every Mean Proceſs. But otherwiſe | 
when the Priſoner is taken upon Execution, or when the Priſoner 

ig in the Gaol and is reſcued. 5 A ning ty er wit Ye hu, 

But now for Voluntary Eſcapes. , * A Priſoner in Execution = Rep. 43,44 
ought not to be allowed to-go out of the Gaol; ſor it is an Eſcape Inf. 260. a. 
The Sheriff ought to keep him in arcta & ſalvd Cuſtadid. * — = 
Weſt. 2. ch. 11.) If he is removed by the Gaoler from County ko 466, 498. 
County, by Virtue of an Habeas. Corpus, it is no Eſcape ; though he. 

does 2 the direct Way to that County. If a Man eſcapes with 

the ent of the Gaoler in Civil Caſes, or with the Conſent of * ; Rep. 52: 
the Plaintiff, he cannot retake him. If he doth; the Priſoner may 

have an Audit De. f If a Woman is Warden of the Fete 1 Plowd. 17% 
Priſon, and a Priſoner in the Fleet marrieth her, this is a, volun- 

tary eſcape in the Woman; for now the Priſoner cannot be under 

her Power. Thus if the Sheriff or Gaoler marrieth a Woman that 

is in Execution for Debt, ſhe cannot be 3 Priſoner to her Huſband. 

If the Sheriff, Fc. conſents that one in Execution ſhall go out of: 3 Rep. 44: 
the Gaol for a while, this is an Eſcape, tho' he returns at the Time * Rep. 100. 
a ted. (ge iv | Katy”) v2 Sehe wy. KN. N with 

It is often to be conſidered, Whether an Eſcape is upon a Mean 

Proceſs, (i. c. after one is committed to Priſon. upon the firſt Arreſt) 

or upon an Execution, which is by Proceſs after. ] Now 
_ Gaolers.are more cautious of yo 
than upon Mean Proceſs : Becauſe upon Execution, the Debt and 
Damages will appear upon Record, and ſo are more. eaſily reco- 
vered againſt them, than upon Eſcapes on Mean Proceſs," where 
there is a greater Liberty to make an artful Defence. 1 

Felon d Laſt. FR 

er Y) ® 2 Taft, 589 


Hec ch 51. 


Dalt. ch. 140. 
pag. 330. 


lony, and ſuffer the Puniſhment, | For though the Sheriff is reſpon- pr. 4 Stad. 
— 49. — oy yet in Criminal Caſes it only Re t. 
Treaſon or F in bi Was immediately truſted with the 57 
Cuſtody, But the Sheriff may be indicted for it, lo as tu ſubject | 
im do Fine and Impriſonment for the Oſſence of his Gaoler *. . 14. ray. 
If a Priſon be ſet on Fire, unleſs it be by Privity of the Priſoner, 4g. . . 
he may break Priſon to fave his Life, If a Conſtable brings 4 . 5j 
X + Perſon z laſt. 590. 
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a H. p. c. Perſon uo Gaol, and the Gaoler refuſeth to uke him the Vill 
5 ,, where the Conſtable liveth' ſhall be charged with bim, and the 
Date. ch. 170. Gaoler fined *, 
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£ a poll. B 3. Priſoner 3 ; or Execution, to be out 
* ch. 1 Rules, pot Sek ire of « Habeas Cop, or Rue of Curt, i pat 
be deemed an 


\ Every P — udgment in am Afion of Eſcape 8 
the Marſoal of the wn 7 Bench, or Warden of the Flee, fa 
| have not only the Remedies allowed by Law, but the P, 2 
ſaid Marſhal and Feb Wh or ſome fit Part thereof; be 
ſequeſtered towards Sat an of the fd Debt, with os 2 Da- 
mages, [And by 27 ( 2 17. The King's Bench Priſon, and 
the Power of appointing the Varſhal, is reveſted in the Crown, and 
the Moy ang hh, OT 
e rets in that Act are repealed.] 
if the Keeper of any Prifen + 1 any Gratuit or er. iy for 
2 ſame, . br 2 any Eſcape, "+ Pall forfeit fooe 6d 


yh 10 e or freſh Purſuit ſhall be given in Evidence in an 
Aftion of Eſeapr, unleſs eſpecially pleaded, and Oath made by the Defendart# 
that fuch Eſcape was — — hrs Conſent. But if ſuch Kalte grove 
fal 25 be «lr 725 chiy bundred Pounds. | 

riſoner in Execution eſcapes, the Creditor may re. 
we ik Prone by ry ew Cap or may ſue forth any other kind 

j X 

And Keeper refuſes one Day's Notice, ib ſb the Pri. 
e Ele. er his Aftorney, "JT e 

. an E 
3 * St. 2. ch. 6. Priſoner in the s Bench er 

Fest in Execution, or on Me. 4 — oſs or Rage Conte 

ſhall eſcape or $0 2 ge ; ton Oath thereof made in Writing be 
any Judge of the Court where the Commitment, Action, Tudgment or 

Execution was, ſuch e may grant a Warrant for the Re-taki 
45 Priſoner, und for the Commitment of him to the Common Gaol 
County where retaken, there to remain without Bail, till dife 


3 And if the Sheri s fuch Pri reraken, to 
all be liable | ax in fee, ny other Sea, * 
Virtue of 


"er 03 6 Aus ch. 9. One that eſcapes, Year Arey 
the * N if RP Peng riſon wp topo 

tors, inſtea common And if the Priſoner 'eſcapes, 
the Sheriff ſhall be anfwerable as in other Bl apes And 1 55 
may grant bis Warrant upon Oath made in Writing before Commit 


t take Aﬀfidavits in the ae 3 and'the Priſoner 
be retaken ipen Ihe Lord's Day. 
ay Decyve * Chan- 
15 decree 


=r If any Perſon in Cuftody for not 

3 cery or Exchequer, whereby Money Pal ae: the Por ; the Per. 
| ſon r ſhall bave the 
the Sheriff, as & if the Perfon Nef had been in C up ans 
eutien ; and recover the NY WCET Cle, IR the Courts 
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the Common Lew, no Sheriff. Gaoler, or other et the 
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Minif ought to take any Reward for doing his Office, onl 4 of « l. 16 ® 


the King. But ſince the Common Law has been altered, i 
Exiortions and Oppreſſions have enſued. 


II. Tuflice of the Peace fe thoſs unt ce 
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ictarios noſtros ad Pacem noſtram in Comitatu neſtro. B. Con- 
ve ay 825 every Juſtice is appointed Conſer vater of the Peace, 
and hath a ſeparate Power, and may do all Acts concerning it apart 
and by himſelf, and even commit a Fellow - Juſtice upon Treaſon, 
Felony, or Breach of the Peace, This is the ancient Power touch- 
ing the Peace, which a Conſervator of the Peace had at Common 
Law. As ſuch, every Juſtice of the Peace may bind to the Peace 
or good Behaviour at Diſcretion ; and for Defe& of Sureties may 
commit to the common Gaol, or Houſe of Correction. 
By Virtue of another Aſignavimus or Clauſe in the Commiſſion; 
two Juſtices of the Peace, (one Quorum) have a joint Power, 1. To 
enquire by Jury of all Offences mentioned in the Commiſſion. '2, To 
take Indictments. 3. To grant Proceſs thereupon. - 4. To hear or 
try the Offence upon Indictment. Theſe are Matters that are to be 
i See of this tranſacted at the General Quarter-Sefſions *. 5 
N 2. By Statutes, Power is given to Juſtices of the Peace, to which 
. en their Commiſſion does not reach. And the Statutes of 4 H. 7. cb. 1a, 
and 37 H. 8. ch. 7. give a further general Power than is expreſſed 

either in their Commiſſion, or in any particular Statute. ' There are 

alſo ſeveral Statutes which are not mentioned in their Commiſſion, 

and yet the Execution thereof is committed to the Care of the Juſ- 

tices by expreſs Words in the Statutes. But all ſuch, Statutes which 

do give Authority to the Juſtices, are a ſufficient Commiſſion of 
themſelves, though thoſe Statutes are not referred to in their Com- 

miſſion. Theſe Statutes are to be executed as they direct; wherein 

if no expreſs Power is given to any one Juſtice, he can admoniſh 

only ; and if not obeyed, may make Preſentment of it upon the 

Statute, and with his Fellow Juſtioes hear and determine it in 

4: Seffions; or he may bind the Offender to the Peace, or the good 

Behaviour. (2 } 3513-204 B 

See Dalton Some Statutes impower. one Juſtice of the Peace alone ta 
— act. Some Statutes require o, three, four, fix. Of which Sta- 
i tutes where one, Cc. may act, there are ſeveral Collections in 
Ve Print. Fi 93 $21.39. 014k wit art action) 
he Authority: that they uſually exerciſe from Statutes, is con- 
cerning Ale-houſes, Apprentices, « Badgers, Bail, Bakers, Baſtards, 

Beer and Ale, Carriers and Prices of Land-Carriage, Church-war- 

dens, Conſtables, Cottages, Curſing and Swearing, Drunkenneſs, 

| Exciſe, Felonies, forcible Entry and Detainer, Foreſtallers, Games 
not lawful, the Game, (and in relation to it concerning Game- 
© keepers, Guns, Greyhounds, Setting-Doge, Ferrits, Snares, Nets, 
Hares, Partridges, Pheaſants, Pigeons, wks, Fiſh, Deer, &c.) 
Gaols, Gun-powder, Hackney-Coaches, Hedge- Breakers, Highways, 
and Surveyors of Highways, Houſes of Correction, Labourers, Lea- 
ther, Lord's Day, Defaults about Money, Poor (as ſetting: them to 
Work, ſettling them in a Pariſh, or removing them from a Pariſh) 
and Overſeers of the Poor, Papiſts, Plague, Quakers, Rates and 
Pariſh Taxes, Regrators, Riots, Robbing Orchards, Sc. Servants, 
Soldiers, and providing Carts and Carriages for them upon their 
March, 'Tithes, Treaſurers of the County, Vagabonds and Va- 
ous. Wages, Weights and Meaſures,  Wogditealers,.. and De- 
ſtroyers of Timber, or other Trees, GCS. 
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Dalton. Several Statutes do unpower Mayors and other Magiſtrates in 
*g, Corporations to act as Juſtices of the Peace within their — 
| | recincts, 
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Prccibcte who, beſides what the Juſtices of the County may de, 
take eſpecial Care concerning the A iſe (or Ordinance)- of Ale and 


Beer, the Aſſiſe of Wood Billet and Faggot, Artificers and Victual- 
ters; Beer-Veſſels, Veſſels for Salmon,  Herrings and Eels, Dying, 


and of many other Matters relating to Trade. | 
The Power executed by the Juſtices out of Seffions is chiefly by 
Warrant, Recognizance and Mittimus. FO es VET 
A Warrant is a Precept to ſome Officer to bring an Offender bo- 
fore the Juſtice, or to levy a Penalty by Diſtreſs, and muſt be under 
the Hand and Seal of the Juſtice, or his Hand at leaſt. If it iflues out 
for the Peace or good Behaviour, it muſt contain the ſpecial Matter. 
[By 27 CG. 2. cb. 20. Juſtices, in all Warrants of Diſtreſs for. levy- 
ing any Penalty, or Sum of Money, in Purſuance of any Aft of Par- 
liament, may limit the Time for Sale of the Diſtreſs, not leſs ban four, 
nor mare than eight Days; and the Officer dilraining may, out of the 
Money ariſing from the Sale, deduct the reaſonable Charges of taking, 
keeping and ſelling ſuch Di ; and ſhall return the Overplus on De- 
mand to the Ozener of the Goods. | 3 
A Recognizance is a Bond of Record acknowledged to the King, 
upon Condition to pay a certain Sum of Money if the Condition is 
not performed, as to appear at the Aſſiſes or Quarter-Seſſions, to be 
of the good Behaviour, &c. If a Juſtice * compounds Recogni- . . Sd. 192. 
heed, oy does not return them to Scfſions, an Information lies 
* A Mittimus is a Precept in Writing directed to the Gaoler under » , lud f: 
the Hand and Seal of the Fultice, containing the Cauſe of the Com- 590, 391. 
mitment) for the Receiving and ſafe Keeping of an Offender in Pri- 3%; , . 
ſon until he is delivered by Law, A Mittimus need not be under ch 30. 
Hand and Seal, if it is made by Order of Seſſions. a 
The Power to demand Security for the Keeping of the Peace * :lol 294. b. 
or for the good Behaviour, and for Want of Security to commit to 4 Ja. 180. 
Priſon, prevents a World of Miſchief. 21 Fa. 1. ch. 8.] The! Dus, 
* Wife may have it againſt the Huſband, and Huſband againſt p. 268, 269, 
the Wife. But Feme Coverts and Infants'ought to find Security by u. 7 
vet Friends, _ * 8 themſelves. ©, Juſtice may not e 
only grant it at the Requeſt of any Perſon, but he may demand. 
it ex Officio at Diſcretion. But he ought not to Pen Surety p. per 
for the good Behaviour againſt one for Defaming another. It may cn. 17. 
be granted againſt any Perſon whatſoever, being of fane Memory, 
whether be be a A 2 or private Petſon, and whether of fall 
„ Ls under Age ; tho" it may be the ſafeſt Way to proceed againſt 
a Peer by . Complaint to the Court of Chancery or King's Bench. 
Breaches of the Peace or the good Behaviour may be in many / ee b 
Inſtances. But he that demands Security for the Peace, muſt make ch. 3 el. 
Oath” before the Juſtice of Blows, or Threats, given, and that he 
ſtands in Fear of his Life or ſome Bodily Hurt, or that he fears 
that another will burn his Houſe, before the Juſtice can grant his 
F 
If one makes an Aſſault upon a Juſtice of Peace in the Execu- 
ton of his Office, he may not only defend himſelf, but may alſo 
apprehend the Offender, and ſend kim 


| to Gaol till be find Sureties 
for the Peace. And he may lkewiſe record a forcible Entry vp 


his own Poſſeſſion. In other Caſes he cannot be Judge in his 


= 


own Cauſe in any Thing — to himſelf i. Here therefore it * 81K, 296. 


* Sa K. $07. 
would 2 Su. 73. 
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would be adviſable to a& in Conjunction wah. another Juſtice. 
= 43 El. ch. 7.) If one abuſeth him by Words before his Face, 
relation to his Office, he may be bound to the good Behaviour 
« Crompt 149. for his Sawcineſs to a Magiſtrate *; and if he is abuſed i in the Exe- 
3 4 cution of his Office, the Offender may be alſo indicted at the Quar- | 
p. 258. ch, ter-Seſſions and fined. To ſpeak contemptibly of his Warrant, or 
269. Þ. 445- to caſt it into the Dirt, is a Contempt againſt the King's Procels. 
. Hut if one abuſes a Juſtice of Peace by "Words that do not relate 
1 Lev. 52. to his Office, it ſeems to ſtand only $ in the Caſe of other Per- 
Pale. ch. 124- ſons that are not Magiſtrates, And for Slandering a Juſtice in 
1 698. — 8 to his Office, an Action may lie where no ee 
2 Str. 1157. lies , 
110. One or more Juſtices of the Peace cannot Sales 6 ee 
8. 4 "Inſt 176, a bare Surmiſe, to break open any Man's Houſe to ſearch for a Felon 
177, 178. or ſtolen Goods, tho' commonly the Houſes of poor People are often 
5 Rep. 91:92 ſearched by Virtue of ſuch Warrants for ſtolen Goods. But for 
Breaches of the Peace, Doors may be broke open to take an Offender. 
N Proceſs, And a Sworn Officer need not to ſhew his Warrant, unleſs required, 
Fi; but he ought to tell the Contents of it. 
The Power of Juſtices of the Peace is determined, 1. By the 
Death of the King [or at the End of fix Months after, by 1 Ann. 
ch, 8.) 2. By Diſcharge under the Great Seal. 3. By a Super ſedeas. 
1 Taſt. 163. 4. By granting a new Commiſſion, © of which the are 
out, muſt take Notice after Publication at the next ., [Sec 
2 & 3 Ph. & M. cb. 18.] 5. By. Acceſſion, of an Office, as by 
being made Sheriff or Coroner, the Power of acting is ſuſpended 
dating the Noyes of the © Office. wn 1 
4 Inſt. 181. © 4 ch. I ty is given to ces or prevents 
| Gg as to bind to the 00d ee MR rage | * 


e 5. ch. 4. Js tces of the 28 every Shire named of 
u e 


the Quorum, ought to be refident in the ſame ; except Lords, Juſtices 
of the King's Bench and Common Pleas, the Chief Baron of the Excher 
1 Serjeants at Law, and the King's Attorney 
9 Geo. 775 7; Ju 7 ing in o Go, ſur, 
« of itſelf, and within the Cou or WHICH they are  Fuſnices 
may aft 4 Hf x Wa a e 
B 15 Geo. 2. ch. 24. Juflices 0 ies or Corporations 
3 OHenders, liable to be committed, and apprehended within — 
Liberty, where Inhabitants are contributory to the Support of the Hur 


of Corretion in the Cn to be dealt with as if committed by a Ju 


re Be here 
G. 2. 5 5 Perſon againſt whom a legal Warrant 
rs 52 W; ſhall eſcape, of ay be, on ago ore 2 ifſurng 


it, out of the Juriſdiction of the Fuſtice who gere yr ho hep 
any Justice for the County or Place way fact. goes ſhall 
or be, Proof on Oath of the Hand-woriting of t 15,7, Bog 
fuch Warrant, ſhall indorſe his Name Hers, wh aſa 
cient Authority for the Executing the ſame in ſuch 2 lus 

By 16 G. " ch, 18. Juſtices may Act in Execution y ug — 
relating to the Poor, Vagrants, Highways and parochial Taxes, tho 
chargeable themſelves , but not to 1 40 to impower them to aft in the 
Determination of any Appeal n to 7 Pariſh or Place * 
they are ads 


* 
i. 


* e . he SY wet — 22299 
— 


— — 
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r No Af or Order of tuo or more 


be ſet e, for want of Bxpreſſing * ; 


Dn 1.6. ch 11. None ſhall be terof the Fact for ch 
> they have Land ef of the Value of twenty Pounds a-year. But 
5 Geo. 2. ch. 18. and 18 Geo. 2. ch. 20. ho Prune cope 


of bring, nor upon. pain of one hundred Pounds ſhall ſhall aft'as, 4 Juſtice of 
a Fr 


e e County, unleſs he have to bis own Uſe in Poſſeſſion 
e, 


for Life, or for ſume greater Blas ore or an Eſtate 


Fe fone bog Tor of Years, 'determinable upon one or more Life or 


Lives, or for à certain Term originally created for {twenty-one Years, 


or more, in Lands, Tenements or Hereditaments, in England or Wales 
of the clear ”m_ Value of one hundred Pounds, over and above all 2 


cumbrances and Rents ; or who ſhall not be ſeiſed 6 or intitled unto, for 


bis. own Uſe, the immediate Reverfion on Remai in ; 
&c. lying as aforeſaid, which are leaſed for one, two or three Lives F 


or, for any Term of Tears: determinable\upori the Death of one, 5 n 


three Lives, upon reſerved Rents, and hich are 1K. the clear tur 

Value of three ed Pounds; and take and ſubſeribe"the 15 

ſuch his Qualification in the AF mentioned at the 1 Seffions. $4 
this Af ſhall not extend to any 7 ** „ ee bung Juſtices 
of therr own ; 228 age, Attorney or 


citor General, or 


d to. ſerve as Knight of a | 
9 1 2. ch. 18. No Attorney, Solicitor, or Prudor; al be a 


75 * 4 180 during the Time be Joel e in the Prattice 
4 


3 H. 7. ch. 1. Babies of the Prace of the ng Central 
coffe certify Wee e 


55 3 H. 


next Quart Delivery, in Pain of ten Plunds,' 


be 12 Hh. cb. W yr 1&4. 13 Kl. ch. 2. 47 
Duty. 12. 12 5 ; 


7 Ja. 1. ch. If an Ache is bt” 
the Peace, be may ad the eneral 1, 5 
Se 22 be al | allowe deuble Coft Cy. Aud by 21 Ja. 1. 
ch. 124 er cumin ior 
Fatt was committed. np 


And by 24 G. 2. ch. 44. The Aten muſt be brought. withi 
Mantis, 2 Notice 0 he K f by nf 


Cauſe of Action in Writing, with the A. 
72 Name and Place of Abode endorſed thereon, be given to, or left 
Houſe of, the Juſtice, one Month before the ſuing out 
the Writ z within which Time be tender Amend;, poly xy 
e 
give 0 on whe! f 
Nacht in youu Metier. * M l 


' 


4 


T 
2 a 
es, | Of: % Son. or dee crore ef cer 5 erfor 


eee UII 
7 But 21 bi ys 92 Low, 1 certify the ſame af hp Beek PS 


orſitures incurted by Juſtices for Neger 


againſt a 0 s 
give e f 
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* 2 Inſt. 174, be elected in full County, (i. e. at the County-Court) by the 
175, 549- holders, upon the King's Writ De Cyronatore eli gendo: [Seq 28 Pd, 
6h. 6.] and ought to have Lands in Fee in the County tg" anſwer 
all People, [See 3 Ed. 1. cb. 10. 14 Ed. 3. St. 1. <.8.] though 
now mean Perſons execute the Office. But if the Coroner is 
inſufficient, the County, as his Superior, ſhall anſwer for him. 
He ought to execute his Office in Perſon, for he is a Judicial Of- 
ficer, tho Deputies are too often appointed. The Number of Co- 
I Toft. 175, roners is not fixed. In ſome 8 there are four, beſides 
1 ſeveral ſpecial Coroners in divers Liberties and privil Pla 
„ * as the e of the © Verge, &c. [See 28 E. es wt th 
550. Charter ſeveral Corporations have Power to chooſe Coroners for the 
4 Rep. 46. Precin@ss- . . | 7 rr BIEN 
4 4 Rep. 57. The Lord Chief Fuſtice of the King's Bench is the Sovereign 


Coroner, and he may view a Body, and record it where- ever he is. 


* 8 Rep. 126. The Lord Mayor of London is Coroner of that City; but the 
1 Toft. 288. b. R d he lud » | Outlawries there by 
5 _ er pronounces the Judgment upon Outlawries there by 
250. Cuſtom, | | ie 9.24 TIEN 


I The Power of Coroners is either 8 or Miniſterial. 

„4 Toſt, 1 The Judicial Authority (both of general and ſpecial Coroners) is 

2 RP: 119 in Caſe one comes to a violent Death by Felony or Miſchance, to in- 

e "ofl quire thereof, to pronounce Judgment upon Outlawries in the County- 

Court, poſt, Court, to take and enter Appeals of Murder, Fc. tho' he cannot 

B. 4 ch. 1. proceed any further, but muſt deliver them over to the Juſtices. He 

may alſo enquire of the Eſcape of the Murderer, Treaſurer-Trove, 

Wreck of Sea, Deodands, &c. but of no Felony, except of the Death 

of a Man, and upon View of the Body. [See 4 Ed. 1. Sr. 2. 14 

Ed. 1. and 1 H. 8. ch. 7.] l 

4 4 laſl. 2711 The Miniſterial Power of a Coroner is exerciſed when Proceſs 

3 lev. 399. is ordered to the Coroner to execute the King's Writ, upon a 

1 Mod. 199. juſt Exception made againſt the Sheriff; as that the Sheriff is a 

| Party. One cannot return the Proceſs, if there are more in the 

County, 5 | 

The Juſtices of Aſſize and of the Peace have Power to puniſh 

the Defaults of Coroners. | pK LEAP 

| A Coroner may, be diſcharged of his Office by the King's Wri 
bF.N.B.163, 0 de Coronatore exonerando, But a Coroner remaineth, tho 

; Rep: 41: 1 King dieth, becauſe he is choſen by the County, and his Election 

E175 returned of Record in Chancery. C +3 2 

See 25 Geo, 2. ch. 29. An Act for giving a proper Reward 

to Coroners, . for the due Execution of their Office; and for the 

Removal of Coroners upon a lawful Conviction, for certain Miſ- 

demeanors. | N LES de 


* 


Of the Tie- IV. The Treaſurer of the County is he that keeps the County- 
toter of the Stock. There are two of them in each County, to be choſe 


County. 


by the major Part of the Juſtices of the Peace, at 8 Seſſtons. 
They muſt have ten Pounds a Year in Land, or one hundred and 
fifty Pounds in Perſonal Eſtate, and ſhall not continue in their 
Office above a Year. By 11 G. 2. ch. 20. They muſt; within thirty 
Days after their Election, tranſmit. their Names and Places of Abode 
to the Clerk of the Cron, in the. Court of King's Benth: | The Trea- 
ſurer that refuſes. to execute the Office, may be fined by the Jug 
tices three Pounds at the leaſt, The County-Stock is raiſed by ra- 
| | ting 


3 
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e every Pariſh yearly at Eaſter Seffions ; and is to be diſpoſed of 
2 chere n 8. Na of maimed Soldiers and Mariners, 
Prifoners in the King's Bench and Mar/halſea, and in the County- 
Gaol, for paying the Salary of the Governors of Houſes of Cor- 
rection, as alſo for the Relief of poor 9 and Alms-houſes, 
fitnate within their ſeveral Juriſdictions, Cc. Rich! © 

The Treaſurers ate to Account yearly at Eaſter Seſſions, or within 
ten Days after, to their Succeſſors, in pain of five Pounds at leaſt, 
to be impoſed by the Juſtices in Seſſions. 

Their Daty is ſet forth, the Manner of raiſing a Stock, how it 
ſhall be diſpoſed of, and how they ſhall Account, &c. in the Sta- 
tutes of 43 El. ab. 2. 43 El. ch. 3. 14 El. cb. 5. 7 Ja. l. ab. 4. 

Ann. 4 32. 11 C. 2. ch. 20. and 17G. 2. ch. 5, [See of the 

ceiver of Monies collected for building Gaols 11 & 12 W, 3, 
cb. 19. and of the Treaſurer of Monies collected for the Repair 
of Bridges, 1 An. cb. 18. and for his Duty concerning Tranſporta- 
tion of Offenders, 6 Geo. 1. cb. 22] | arr od T 

* But by 12 G. 2. ch. 29. [whi by 13 G. 2. cb. 18. is extended 

to Liberties] There is to be one general Aſſeſſment inſtead FA the 
* ſeveral Rates directed by the above Afts. Juſtices at the Ge- 
neral or Quarter-Sgſions ſhall appoint one or more Treaſurers, being 
Per ſons refident in the 107 or Diviſſan, who ſhall give Security ' 
ro be atcountable, 771 7 Bon: * 0 _ Office, and - 

Books for. Entry of their Receipts and Payments, and account upon 
85. if li at every General or Quyarter-Seſions; and they 
may continue ſuch Treaſurers or remove them at their Pleaſure ; and 


may allow each Treaſurer a Salary, not exceeding twenty Pounds 4 
Yer, to be paid out of the County Rates. ear 


V. Conflables (anciently written Coningftables, from cb 4 Of Conftables! 


Saxon Word, ſignifying King, and Sraple, Stability or Safeguard) * + 1 134 
are Officers a "gm or the Preſervation of the Peace in Hundreds, 
Pariſhes, and Towns. 


A Conſtable is either a Chief or High Conſtable, ot a Petty 
045 2 a0 


le. 

1, The * High Conſtable is an Officer over the whole Hundred, » , tas. 262, 
and is uſually ag or and ſworn before the Juſtices of the Peace Dakon, ch. 
at their Quarter-Seſſions. He is ſometimes choſen by the Juſtices in * 5+ 
their ſeveral Diviſions ; tho' by the Common Law he. ought to be 
choſen in the Turn or Leet. He is forced to ſerve, Fl legally no- 
minated and choſen. [See 34 H. 8. ch. 26. for Mals. 

This Chief Conſtable is as it were the Overſeer and Director of 
the Petty Conſtables, Headboroughs, and Tithing-men within his 
Hundred. His Duty is chiefly contained in his Oath, which is in 
Effect to ſee the Peace kept, to apprehend Felons, Rioters, &c. 
of to make Hue and Cry, to ſee the Watch duly kept in his Hun- 
dred, to ſee that the Statutes made for the Puniſhment of Rogues 
and Vagabonds be duly executed, to have a watchful Eye on un- 
lawful Gaming-Houſes, to preſent all inordinate Tippling and Drun- 
kenneſs, Blood-ſheddings and Affrays, and Popiſh Recuſants within 
his Li to execute 4 55 and Warrants to him directed 
from the Juſtices of the Peace, Cc. He ought to make Returns be- 
fore the Juſtices of Peace in Seffions, or in the monthly Meetings of 
their Diviſions, and to EY Conſtables to make Returns 

| to 
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do all the Articles contained in their Oath, or that concern their 
Office, Beſides what is expreſly contained in their Oaths, they are 

to return all Victuallers and Ale-houſe-keepers that ſell without Li- 
cence, all ſuch Perſons as divide their Houſes into ſeveral Tene- 
ments, and entertain Inmates to the Annoyance of the Neighbour- 
hood, and who are likely to be a Charge to the Pariſh ; the Defaults 

of Petty Conſtables, Tithing-Men, &c. for neglecting to 7. e 
and puniſh Beggars, Vagabonds, idle and ſuſpicious Perſons, res, 
Nigtt-watkers, Mothers of Baſtards who are like to be chargeable 

to the Pariſh ; thoſe that refuſe to take poor Apprentices ; all Defeats 

in Highways and Bridges, with the Names of ſuch as ought to 
repair them; all Scavengers that negle& their Duty; and all com- 
mon Nuſances in Streets, Lanes or Alleys ; Bakers felling Bread 
ſhort of Weight ; Brewers ng How and Ale to unlicenſed Ale- 
houſes; Regrators, Foreſtallers, Ingroſſers of any dead Victual, &c, 
and at every Quarter-Seſſions to pay over to the Treaſurers of the 
2 or one of them, all ſuch Sums as have been levied by 
Church-wardens in their Pariſhes towards the Relief of Priſons, 
Hoſpitals, Alms-houſes, &c. - | Fe. on, 
The Chief or High Conſtable may be Removed by the ſame Au- 

thority which appointed him. 

By 5 El. ch. 4. The High Conſtable may hold a Petty Seffions 
I My Statute Seftons) for Hiring Servants. [See 43 El, 
ch, 2 & 3. | EE ES. 
2. A af" Conſtable is an Officer. appointed in each Town, Vil- 

lage or Pariſh of every Hundred to the High Conſtable. The 
as Rep. 38, _ and Swearing of him does properly belong to the * Court- 
Balten, ch. Leet. But now he is choſen by the Pariſhioners; and a Ju- 
29. f. 3. ſtice of Peace uſually ſwears him, and upon juſt Cauſe removes 
| him. He is to be choſen every Year; but muſt execute the. Of- 
21 Sid. 355. ſice till another is appointed, or till he is diſcharged. * A Cuſtom 
for every Inhabitant to ſerve by Turns according to their Houſes, is 
good ; and if it happen upon a Woman, ſhe muſt hire one to ſerve 
in the Office of Conſtable, according to that Cuſtom. , But Re 
deat Superior upon any Miſcarriage ; unleſs the Deputy is ſworn. 
and allowed in the Court ; for then he is Conſtable. - The Oath of 
Dalton, ch. the Petty Conſtable is in general Terms to execute the Office. © But 
28.5.5. if he refuſes to ſerve, he may be bound over to the Aſſiſes or Seſ- 
ſions, and indicted and fined. t 
There is frequently a Tithingman in the ſame Town with a Petty 
Conſtable ; who is in the Nature of a Deputy to execute the Office 

in the Petty Conſtable's Abſence. SIDE: 
The Duty of a Petty Conſtable is to execute the Office of the 
High Conſtable in his Abſence, to keep the Peace, to aid and aſſiſt 
the High Conſtable, to make Preſentments at every Aſſiſes and Quar- 
ter-Seſſions of every Thing that is amiſs under his nizance. 
But they 0 make formal Returns, (tho upon Oath) that all 
Things are well, and get N of Peace to ſign their Preſent- 
ments. More particularly, the Duty of Petty Conſtables ariſes from 

the Common Law and by Statutes, * > a8 
* Dalton, ch. 1. By Common Law the Petty Conſtable is Canſeryator of the 


C. ch. Peace and depart. He may without a Warrant commit to the 
21.44 Stocks, Cc. any that make an Aﬀray, or aſſault others, or threaten 
* 1 


Www - 


w 
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or kill another, ot are about to break the Peace in his Pre- 
till he can get Aſſiſtance to carry the Offender before a Juſtice 
peace to be committed to Priſon, if he will not find Sureties. 
But if the Affray is over, ſome ſay, he muſt have a Warrant to carry 
the Offender before a Juſtice of the Peace. If the Affray is in a 
* Houſe, the Conſtable may break into the Houſe to ſee. the Peace « r.,mb. 125: 
kept. If ſuch Offenders fly into another County, or into ſome Fran- Dake. ob. 
chiſe in the ſame County, he may make freſh Pucſuitzand take them f % © cl. 
there. If an Aſſault is made upon the Conſtable, he» may defend 114 4 
himſelf and juſtify the Beating of another. And if he happen to be * e 
killed in doing his Duty, it is conſtrued to be premeditated Murder. * 
He may command all Perſons to aſſiſt him to prevent a Breach of 
the Peace; and if any one refuſes, he may be bound over to the Seſ- 
ſions and fined. + „ e ene at... 44. 49499 

It is moreover the Duty of the Petty Conſtable by the Common 
Law to execute Warrants directed to him, with Speed and Secrecy, 
and not to diſpute the Authority, if the Juſtice of Peace has Juriſs F. N. B. 81. 
dition. But if any Juſtice ſends his Warrant to a Conſtable, to; G zz. 
bring one before him to anſwer all ſuch Matters as ſhall be objected 

inſt him by A. and doth not ſet forth the ſpecial Matter in the 

arrant *, the Warrant is unlawful ; and therefore the Officer is li- « ; Tad. 591; 
able to an Action of falſe Impriſonment if he executes it; tho”. ſuch 
Warrants are commonly iſſued forth. So if a Juſtice of Peace {ends 
a Warrant to a Conſtable to take up one for Slander, the Juſtice 
hath no Juriſdiction in ſuch Caſes, the Conſtable ought to refuſe 
the Execution of it. As he is a ſworn Officer he need not ſhew his 
Warrant. But by 27 G. 2. cb. 20. Conſtables and Officers ex- 
ecuting Warrants of Diſtreſs, iſſued by any Juſtice of the Peace, muſt, 
if required, ſhew their Warrant to the Perſon whoſe Goods they diſ- 
train, and ſuffer a Copy thereof to be taken. If a Conſtable lets | 


one go upon his Promiſe to return, and he fails of his Promiſe 
at the Time appointed, the Conſtable cannot retake him by Virtue 
of the ſame Warrant; becauſe he was releaſed by his Conſent. He 
is not bound to go up and down with an Offender to get Suretics, 
but he may keep him till Sureties come to hes, adi-aben bo. t 
Li to go to any Juſtice of Peace, provided it is not wakes 
and the Conſtable conſents. to it. It is at the Election of the * ; Rep. 5 
Conſtable before what Juſtice he will carry the Offender, if the 
Warrant is not ſpecial, (via.) To bring the Party before the Juſ- 
tice who ſigned the Warrant. But if a Conſtable has. a Warrant 


to execute, and afterwards a Hrit.of & oe. (polog.s Comme | 
ice, to whom the Party 


to ſtay or ſtop) comes from another 
ing of the Warrant offered Sureties before an Arreſt, the Con- 

ſtable muſt not then execute his Warrant. If he does, it is 
Impriſonment. The Conſtable 9 the detaining of an Of- 

ſender for a Day, by verbal Order a Juſtice, F without. a War- Moor 408. 
2 the Juſtice then not having an Opportunity to H. P. C. ch, 


| This is the Power and Duty of « fe Conſtable by the 


2. He hath much Power and Duty alſo by ſeveral, Statutes, as 
R 0 . 
| | g's. Uſe, 


Comyns 312. 


3 
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and Caring, Night- Watches — al 2 


* 10 now it is that he 1 


a e wie 48, are feed F998 249 


. 35 *®* 


Bead Fiſh, Foreible Entries, unlawful Games, Game, (a Phta- 
ſants, Hares, &c.) „ Highways, Mas and Cry, La- 
bourers and Servants, Malt-making, Militia, carrying Offenders. to 
Priſon, 'Popiſh Recuſants, Poor, Quarterly to be levied for 
maimed Soldiers, Mariners-and Priſoners, Diſtrefles for Rent and 
for Forfeitures, Rogues and Vagabonds, Sabbath-breaking, Swea 


wa hts and Meaſures, Wood-ſtealers, &c; 
t has been doubted whether a Conſtable may makes a Deputy 


There are ot ike Authority with Conſtables; 
the Borſbolders in Kent, — Þ Third-borough in Warwickſhire, Fr, 
Tithingman, Borough-head or Head-borough, or Chief Pled; ge in 
other Places. But yet a Petty-Conſtable ſeemeth to have greater 
Authority in ſome Caſes, If there is a Conſtable in the ſame 
Pariſh, is the Head-Officer; but where there is no Con- 
fable, the Office and Authority ſeems to be all one under another 


Name. 


„ Conſtable does not do hi Duty, he may be indeed and, 
fined by the Juſtices. 

By 7 Ja. 1. ch. 5. and 21 Ja. 10 ch. 1. An Attion brought again 
him 45 any Thing done in his Office muſt be laid in the County where 
the Fatt was committed, and he and his Aſſiſtants may plead the Ge- 
neral Tſue, and give the Hecici Matter in wan and good have 


double Cofts. 

And 44 C. 2. ch. 4, W ab ah l  broughe' 
45 or bis Afftants for any Thing done under the Warrant 2 22 
45 notevithlanding — Deſeet of Juriſdlibkion in the tf hwy 2 
e Peruſal' and Copy of ſuch Warrant, and the ſame 
e or fix Day 8 r og 

bs 1 brought within 1 Months after I 
By 13 & 14 Car. 2. ch. 12. Conflables, — ind Tith- 
Pa rom, out of Purſe, may, together with the Churchwardens, Over- 
s and 2 N make a and tax all Perſons 20 ⁰ 

nl le by 43 El. ch. 2. (as every Occupier of Lande, Ti 
Woods, Cc.) 242 Rate heing « 3 oo ces, Jak Ca 

fable, Headborough or Tithin Diſtreſs and 
N Ni And if Conſta be or Tithizg ten the 


er go out of the EA two Juſtices of: the Peace may make and 


ar new ones till the C or 
till the next Qyarter-Seffions ; them, or appoint 
others ; and if any'of them continue above a Near, the Juſtices of the 
Peace may Aiſtharge them, and put in others nll , Lard . 


At by 44 Grits They ſhall be paid by the Treofurer 
2c 1 2 
5 Can, hr 5 Gao! er ory 


2 bear- . e Bak rin, as one 
Julie al order by Warrant under Hand and Seal, 


By 5 H. 8. ch. 6. and 32 H. 8. ch. 40. Phyficians/and Surgeons 


of Land ſhall be excuſed from bearing the Office of Conſtable or any 


4 wks. ch. 18. '\Diſentin Teachers ual 
| 1. ch. 1 * 
iam 2 


* - 
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1 


cuted 
o the Certificate fall be from Pgrochial and 
Ward Offices in the Pariſh or Ward where the Fm was com- 


VI. Church-wardens are ancient Officers yearly choſen by the Of Chr. 
Conſent of the Miniſters and Pariſhioners, to look to the Church . 
Church-Vard, and the Things that belong to both, to provide what 
is neceſſary for the Performance of Divine Service, and to obſerve the 
Behaviour of the Pariſhioners concerning ſuch Faults as belong 
to the Eccleſiaſtical Juriſdiction. If one fits with his Hat on in ;gaund: 135 
Time of Divine Service, and refuſes to be uncovered, the Church-14. 1 
wardens may take it off. For tho' hap may preſent. it in tha ©": 195) 
Spiritual Court, yet they ought not in the mean Time to {affer 
ſuch Irreverence. 7 e 

| ye reg Tem Officers in the Pariſh employed in Eceleſiaſti- 
cal Affairs, (as Conſtables are in Civil) to be * choſen in » Can. 89, 90. 
Week by the joint Conſent of the Miniſter and Pariſhioners, if it Anno 1 


88 518, 


Office before they are ſworn. . : i Vear 67. : 
The Authority and Duty of Church-wardens is either by Common | ;s. 


LOI — | 

I, Law, Churchwardens, as ſoon as they are ſworn, '4** 
are a f ion enabled to ſuc and to be ſued for the Goods be- Ib. 10; 
longing to the Church; and if a Suit is begun in their Year 2 Ser. 5 2. 

may proceed in it aſter the Year is out. The Church Terms of 

ought to be in their They are not capable of Purchaſing the Law, 

> Lands for the Uſe of the except in by Cuſtom, ue 
but they may purchaſe Goods and Chattels. Lands muſt. be pur- i tag. ;. «. 
chaſed. in the Name of Truſtees, They may have an * Action of: Roll. Abe. 
Treſpaſs for ſuch Goods or Utenſils, taken out of the Church, as 5 


of their Predeceſſors. They are a 1 as 74: 
the Uſe of the Church; bot not to Babe 0 85 


Goods of which were never - Chancery 
can relieve them in that L e. 
5 a Feoffment, a Leaſe for Liſe, or for Years ; h. 17. 
as have Continuance. Neither gan make 1D. 7.74 
ven to the Uſe of the Church, or ack as 1 
g concerning them. A Bond for the Pariſh- Church. war- 
Intereſt, or to ſecure a Pariſh from keeping a a 
| A a | Baſtd. 
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Baftard-chid, Should made to the nchen (er es Ge 
ge u Prece and the Overſeers Name fand hot t chem and their Sur 
Sent thereof in oeffors] and th Oh be — for the Pariſh. It is ſaid that 
Bd. Church-wardens are a Kind of 8 enabled to ſue for any 

Thing belonging to the Poor of the Pariſh, as. well as for any 
er of a Sole Thing belon Te to the Church But they have no ſuch Pro 
ch. g. in the moveable Goode belonging to the Pariſh a6 ſell 
* Lamb. 72, Without the Conſent of che Pariſhioners and the Ordinary For 
73: they are a Corporation for the Advantage of the Church, not to its 
8 os 8 If they waſte the Goods of the Church, the new 

G Ehhreh-wardens may call them to an Account beforetheir Ordinary, 
or bring their Action at Common Law. And the Releaſe of 
one of the new Churchwardens will be no Bar to the Ac- 
tion. Boch of them together cannot releaſe te the Prejudice of 

the Church. 
*2 Roll, Abr. If any Thing belonging to the * Freehold of the Church is broken 
337. down, ot if the Trees in the Church; yard are cut down, the Parſon 
ce Vier (not the Church-wardens) ſhall have the Action. 
| + Further, Their Duty by Common Law is to repair the 2 
to make Rares, to make — and to paſs their Acco 

Theſe Things indeed are of Eccleſiaſtical Cognizance, but nece 

to be — by every one. 

489, 1. As to Fe, © They muſt keep the Body of the Church in 

65 Repair, and the Seats belonging to it, as alſo repair the Mounds 
of the Church-yard, and that all be kept in good Order. 

« 14. Ruy. 59 For of common Right this ought to be done at the Charge of 
the Pariſhioners, becauſe they have the Benefit of worſhipping God 
in the Church, and of Burying their Dead in the Church-yurd ; 

though they may by Preſcription charge the Repair'of the Mounds 

of the Church-yard, on a lar Perſon, by Reaſon of his 

' Cro. 367. Eſtate. * The arſon only hath Power to 3 to bury in 

i Ventr. 274- the Church; but the Church · wardens muſt ag 

the Floor, if the Grave is made in the Body o — Chand: wo ag 

any one claims an Iſle for a Burying-place, he mm ale ke 

good the Pavement. 

If a Church falls down, the Pariſhioners 0 0 wü toire- 
build it. Neither are the Church-wardens bound to repair the Jays 
which lead from the Pariſhioners Houſes to the Church; 
there is a Cuſtom for it. ¶ See for London, 22 Car. 2. ch. 19.] 

As they muſt repair the Seats in the Body of the Church, 00 
with Conſent of the Miniſter, they may place the Pariſhioners in 
thoſe Seats ; reſerving ſtill to the Ordinary (becauſe the Church- 
wardens are Officers under him) a Power t6 correct the ſame. For 

3 z Taft. 202. they are ſuppoſed to act by his Authority; becauſe he ® origj 

hath the on af all the Seats in the Church and Cha 

705 The Church- wrardens may have this Aurhority in 'therſelves by Ou- 

» Ibid, Rom, as in London; and particular Perſons may > preſcribe to have 
2 C10. 366. @ Sent, a8 belonging to them by Reaſon of their E which have 
| been conſtantly repaired by them: The Repairing of them is ne- 
1 port the Claim. One ray preſeribe te an Iſle in a 
| Church. to fit there with Ar een and to 


1 wo op 2 Ate DEIG pork g there, 2 
to repair it, does not iar 
ä 


| denten ft there, . 
i contrary. Bo ge cannot pre- 
e A e f a, Scat in the Body oi 


he and all thoſe that 
En ou fl there, and alſo re- 


pk dong ed: (bat ole bg i an lng, 14 

e a 1Inft. 122.2. 
Hou: Ref 7 it hath bern 1 Sid 3er. 
A ribed far by an Inhabi- 
tant of another Pariſh, 


the Chucch-rardens erect oradd any new Thibg,cither anc the 
ey Sr da n= or 17 h-yard,. 14. = haye 


the Conſent of the Additions are in 
the Church, the — — — 7 5 is requiſite, as | 
well as the Conſent of the-Pariſhianers,;. for g's is the 1 — in-Law - 


of what.in grapes #2 decent there 3 and ig ee b.4 au 

Pact of the Parifhigners cannot conclude him. In 

ſary Repairs, the greateſt Part ſhall bind the Jeaſt.;,? * _ Ventr, 

jor Part will not conſent where the are the 367. 

Ohurch-wardens may repair withont then Conſent, if upon Notice 

of Time and Place to meet, they refuſed to. meet; or meeting, re- 

fuſed to make a Rate, And as the Churchwardens are to lay out 

on oney, they are anſwerable ED OT ITY 
— Maney than was needſul. 


rr * 
8 eli unleſs the Vicar * ben 


Compoſition, Sc. But a Rectory ee e * 2 Mod. 254. 
cannot be the. Gr e oh of LA. Ra 
the A y nt Cuſtom + ug Pariſhioners . in che 1 8 
. 26 well me 
5 1 2 Cuſtom ſtom alſo is in other Cities and large Towns, 
wht thr #7 ne enn 


) wha vill 
., Rate and alfo to be N 
2 — ab are alte Bac eln ” 


every Occupier of Lands ; within the Pariſh, tho' the 42 
in another Pariſh ; for this Pu: 
may come to the Aſſemblies o 
mecet to make a Rate. A 
ying Lands in another, ſhall not be.c 
he Eh g or Utenſils, Bells, 7 
the Sacrament, Clerk's Wage 


. oy thoſe Lands : for the Parent Elass 8 


e for every I 8 
the Fabrick the Chacch, — 32 E the-Ch 


are of Opinion that Church- wardens ſhould make two 
upon Lands and Houſes, for what concerns 
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ee Bak, ut ——— 
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a Rp. 67 © The Rats muſt be made with the Conſent of the major Part 
1 367. of the Pariſhioners, Houſe- "I of 
der to which, they muſt have Nahe of eg. hs > ye 


from the Veftments of the ——— k L — that 


abſent are to be concluded 1 — of thoſe that de — 
» 2 Str. 1047. ſent; 'Who in Conſtruction of Law are the whole Pariſh *. ' And if 


vo Pafichioners at all appear after convenient Notice given, "the 
| it in 
be is ille- 


Churchwardens alone may make the Rate, and recover 
Ecclefiaſtical Court, if the Defendant cannot ſhew that ill. 


. 197. gally or unequally taxed, in © Reſpe& of the Quantity of WIGS 


3 29 being rated for more than he ; or that the Land which he 
hath is over-rated; of that the Rats ole: needleſs ; or that ſome 


Lands in the Pariſh are omitted in the Rate. Some pretend that the 
Confirmation of the Archdeacon is neceſſary, when' the a Part 

of thoſe preſent will not agree to the Rate. 
* 2 Str, 228. © By Cuſtom there may be Select Veſtries, or a en Number of 
; Perſons choſen to have the Government of the Pariſh, to make 
Rates, to take the Accompts of Church-wardens. © - 
| ) Thoſe that pay no'Church Rates, have not any Vote in Aﬀaice 
relating to it ; —_— the Rector or Vicar, becauſe they, having the 
Freehold of the Church and Church-yard in them, have a ſpecial 
— re ſe that Rates be made! to enable Churchwardens 96 re- 


A Taxation * the Pound Rent i is the moſt equitable Way, and 


5 not according to the Quantity of the Land. 

2 Inft. 489. By the Statute of Circumſpecte agatis or 13 Ed. 1. Rates for re- 
fair of Churches, Church-yards, providing decent Ornaments for the 
Clbratio of Divine Service, are allowed to be of Ecolefiaftical Cog- 

nixance. 
By 4A & S W. & M. ch. 12. Where Chitrches in Cities and Towns 
Corporate are united by Virtue of the Statute of 17 Car. 2. ch. 3. and 
one "of them is | demoliſhed, the Pariſhioners of the demoliſhed Church 


— pay to the * the other Church, and the Ornaments 

roportion as t ;ſhop or Biſhop that made the Union hall di- 
= | nd fr Want of fuck Diretion, rl ber one third Part 30 
10 Am. ch. 11.) 


7&8W. 3. ch. 34. Where a Quaker hes to p 
— tuo next Juſtices of the Peace may — 222 efore * 
and ſettle what is due, and make 2 2 


Sum be under ten Pounds ; and upon Refuſal to obey the Order, one of 


ings may by Warrant levy the Moncy by Diff. | 1 Geo, T. ch, 6.] 


4 3 The Duty of Church-wardens alſo is to ſent or certify to 

the Ordinary all Things preſentable by the Eccleſiaſtical Laws, 

which relate to the Church, the Parſon, and the Pariſhioners, The 

Articles delivered to the Church-wardens are for the moſt part 

founded upon the Book of Canons agreed on in the Year 1603, 

and the Rubricks of our Liturgy. They are bound to preſent Crimes 

and Offences, not' only from their own Knowledge but common 

* z Cro. 291. Fame; that ſo every Scandal that gives Offence may be puniſhed. 
The Ordinary tendered an Oath to a Churchwarden, to preſent ac- 

{1 Ventr. 11. cording to the Articles, which he refuſing to take was excommuni- 
cated ; upon which a Prohibition was granted, becauſe ſome of the 

Articles might comprehend Things out of the 3 _ 

4 iction. 


"aw 008 ous e 2 N 7 


| 8 ; ok andre ok pan 1 3 ed, by W. 
 Sideſmen on, ac on otherwi 1 8 


Bally choſen to afliſt the Churchwardens in their E * Ew 
of tonal of Offendets to the Ordinary nes 
FR be up: Nig may take Preſentments 20 they 2 
1 1 one a 2 44+ 
15 15 I By Sale LJ at dw, * Ny 
they 17 5 6r within a Month after at 27 a Notes bk 


Ly Can. 8g. 
5 u 155 deliver ee 
W 


LIN to te pee or to the new 22 
refuſe, 1 ted at the 1655 ifitation, or 
ficers, or any of de Pa hat have Inter may, ek 1 


them to. Account befor the rs hs oi Gr: 


ceptions agai ot the ſu 0 way ſue ( 1 Roll. Abe: 
1 5 Writ 2 ompt at Common 1 iP the Recai pip. fall tor 


f their Didurſaens the ſuc * are klod. 6g. 
e pay what i is due to chem, and ac N 
n to the Pariſhioner at the End of the 5 * 
they have faithfully accounted, oo their Account Is: W 
Miniſter and me r Part of the Pariſhioners preſent, jt 
wards be in the Power of any to make A NO, — | 1 
ſome Fraud' in their Accounts is afterw can rel 1 1 \ 
Note, That tho' a Pariſh ſands in NAY or more Seen yet ny 
Authority of Church-wardens is the ſame i — 17 Part of it, as if 
the Pariſh had been only in one County. 


irt 1 Affairs maſt follow the rh Wb 8 1 5 . 


cal rin into Dioceſes, N „Daten 
conſequently muſt attend at the Vihitition (whether. gf the” 5 


112 "2 40 


ſhop, Archdeacon, or other Ordinary) to give, an Acc 
due Execution of their Offices 8 that Biſho Ke 9 8 { 5 
ay whole, Dioceſe or Archdeaconry, &c. aich Church does. 
d; that being the 75 Where the Ferie united, an 
eo which" the Buſeſs' of Chürch-wärdens do 14 wholly. 
late. But Conſtables and 'Tithingmen belonging to the Te 


Juriſdiction, muſt follow the Diviſion of that alin 1 — 
ties, Hundreds, Tithings. And therefore where there is a 18 

or Tithing - in two Counties, there muſt be different a 
Tithirigmen, though in the ſame Parih; 


7 the Diſcharge of their Offices at different Aﬀizes 92 at 5 
ions. Overſeers of the Poor and Surveyors of the Highw 10 


are not Officers at Cimmon Law ; but placed in Pariſhes and owns 
by IR 


M. ch. 11. In alt A * 
r e 8 
e the Evidence of t 4. Fe (AY Here | 


recerve Alms ) ball be admitted. 
2. The Authority of Church - wardens by Statutes is 


Recuſants, to levy by Diſtreſs one Sling i eV An 
the — dun Offne upon och N 


2 
ee 2 Fra 18. SE 
© 
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do potabide there till Divine Service and Sermon is ended; 


and on 
all thoſe that do not behave themſelves orderly and ſoberly while 
they are in the Church. [See 1 El. cb. 2.] To apprehend thoſe that 


diſturb the Miniſter, and bring them before a Jaltice of the Peace,. 
to execute Warrants, and 1 Lee againſt thoſe that 


"23 ; in Prayers once a Month; or againſt thoſe that do not 
Woes, to Join with the Overſeers of the Poor in 
for the Relic 


Certificates of Receiving the Sacrament of the Lord's Su 
Perſons bearing Offices civil or military ; to make a Tax 
Deſtruction of noiſom Vermin, Cc. 
nſtables. 

Tit. Conftables, at the 
them Jo Thing done in the Execution of their Office 

. the al Iſue, and give the ſpecial Matter in 29 
the Fact was committed. 


OfOrericers VII. Overſeers of the Poor are blick Officers created 


» 2 Ld. Ray. ſtantial * Houſe-holders, and are ſometimes two, three, 
6. 25. into two Counties, the Overſeers ſhall not divide themſelves, 
give Warrants to levy Taxes un 


the Poor were maintained by O 
and by the religious Houſes, 


were the ſole Overſeers of the Poor. 


1004, 1971. ſhip or Fa 


Town et Villages, whether parochial or extraparochial, 
an he Counties therein particularly named, but alſo in 
Counties. 


the Lord's Day in Paſtimes, Travelln Tipping, and for Drunken-_ 
neſs, Curſing Loa Swearing, ſeditious Conventicles, and for not Read- 


bury in 
Rates 


of the Poor, and to ſet People to work, and to 
regiſter their Notices of Settlement in a Pariſh ; to take Order about 
Baſtard- Children, to collect the Charity Money upon Briefs or Letters 
Patent, and to atteſt them, to ſign (together with the NE: 


E 


Note, That notwithſtanding this Authority of Church-wardens 
by: / Statutes, yet' Warrants are generally executed by the Petty 


[See who are exem ernpted from Serving in Parochial Offices, frre 


3 Cro, 2856, By 7 Ja. 1. ch. 5. Wo. Ja. 1. ch. 12. Church-wardens and 
© Overſeers of the Poor and their Alfiants, in Aclions brought againſt 


2 


be allowed dauble c, and the Action muſt be laid in Gra whos 


8 

of the Poor. ( vig.) the 43 El. ab. 2. to provide for the Poor of every | 
and are nominated yearly in Eaſſer Week, or within a Month after, | 
by two Juſtices of the Peace ; (one Qyorum.) Ther vou be hb 


Pariſh, 


> Date. ch, 23 according to the Largeneſs of the Pariſh, * If a Pariſh extendeth 


but ſhall 


execute their Office in all Places within the Pariſh z tho' the Juſtices 
within their ſeveral Juriſdiftions ſhall reſpectively nominate them, 
„Cc. Before the Reformation, 
ings and Oblations of pious Men 


Church-wardens by this Statute are called Overſcers of the Poor, 
and are to join with the Overſeers to make a Poor's Rate, But 
the Church-wardens having diſtinct Buſineſs of their own, do uſually 
leave the Care of the Poor to the Overſeers only; tho anciently they 


1 Str. glu. And by 13 and 14 Char, 2. ch. 12. Jn or re aries of te 
2 Str. 1143, Poor ſhall be appointed in Townſhip or Fig, ay and ſuch 

Amar For their own Poor ; and the Powers 

given by 43 Eliz. to 9 executed in Pariſhes, are extended to all 


not 
all other . 


For the better Underſtanding the Nature of this Office, let us 
examine what Sert of Poor the ala? 


1 


e 
Inka A g 73. 
or Idiot. Theſe the mh are tod 55. 
; as Houſe-keepers ruined ire, Wa- 
Eo or by Deca or Loſſes in Trade, ora „ 
a Number of Children. Theſe, having 
ility, ate to be ſet to Work; but if not able to live on their Work, 
are to be relieved with Money, 3. By Prodigality and Debau- 
; as idle Perſons, Pilferers, and W Theſe are to be 
ſent to the Houſe of Correction to be put to hard Labour to main- 
tain themſelves, without being chargeable to the Pariſh. © However, 
if they are not ſent to the Houſe of Correction, they are not to 
periſh for Want; _ vided for them. And if 
A mugs Sickneſs, or if their Work will not main- 
tain them, there an Allowance by the Overſeers for their 


are to _— an Hoi for Habitation Site's Dates 
But if others want Houſes for Habitation; the 73: 5- 28. 


ke them week! ſuch Allowances in Money, as 

LIT thereby forcing the Overſeers to provide 
to leſſen the Allowance. 

— = to be very careful in i — Shethit the Poa 

Relief of them are fl wi ir Pariſh, or with- 

a "IF nor, they muſt endeavour to remove them 


— 

to their 

Poor —— a Settlement jn a Pariſh, 1. By Birth, if Ba- 
agrants ; 1 . 

Father (or Mother, if the Father's is unknown) 

Time as the Child ins a Settlement” of its own; and 
r uring the Liſe of its Parents 2 
Settlements of its Parents are unknown, it then gains'a Set- 12,8. 

its Birth. * A Baſtard muſt be with the Mother 3 — 
Charge of the Pariſh, whilſt a'Nurſe<Child, till ſever Years old, * La. 357: 
afterwards be ſent to the Pariſh where born to be provided for ; Bait ca. 


« Dalt. ch. 73. 
Mother or Father not being able. As for Children 


EPS 
5 
< 


55 
4 


5 
5 
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+ "mp 
born in common Gaols and Houſes of Correction, their Parent ee 
ing Priſoners, are to be maintained at the Charge of the County 1633: 
But this can y mean during tho Confinement ef the Nee eng 
and fo long exit bs for the Child te remain with her for ,. vio 167 
Nurture ; for they do not oY a Settlement there, 
ei _ And fo the Place of Mother's Settlement, , pus. 2 

50 


Settlement of a Baſtard born in a Place » Si. 


hich deliver to the Church- 
the Poa. with modes of the Hogfe of his 
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ck Chnreh-warden or Overſeer all rior cauſe t0 be tend i 
mediately after Divine _— _— ot Chi 5 120 
Place ha Lord's Day, J in 4 t. tor 
the Le, the | Angel Pain of forty: Shillings to. the UſloH 
the Party grieved. See 13 & 14 Car, 2. ab. 12. 2 
* 2 Salk. 536. 3 N & M. ab. oy 3- By executing. a publick A4 in 
1 St. 411, à Pariſh or Town on his on Account, during one w | Year; 
£41 4. By being rated and paying a Share to the publich Taten or 
> 2 Str. 1023. Levies of a Town or Pariſh * [not to. the Scavenger or Hi 
2 Salk. 478, 9 G. 1. ch. 7. nor to the Duty on Houſes and Window, 21 G. 2 
IT cb. ie, hl If any unmarried Perſon, not having Child-or:Chil- 
| be lawfally hired, unleſs to a Certificate Perſon: who has 
gained a freſh Settlement there, eee e eee 0 
1 Service for a Year, it ſhall be deemed a: good Settlement. 
6. Being bound an Apprentice, unleſs to a Certificate wh yew 
* 2 Str. 849. Cc. and inhabiting in a Town or Pariſh*. See 8 Ann. cb. . 
23 ch, 127 7. Renting a Tenement of the Value of en Pounds 
aving a Hu: or Land of their own, tho? under ten 
Pyr Pound a Year 4; [Not by Purchaſe, i. 0: of bought" by the Pau- 
— 2 E unleſs the Confideration amount to: thirty Pounds, 9. Ge. 1. 
* Marwood c By Wandering and Begging in à Pariſh 1 
and Kentiſbu- ap ded, where the Place of their laſ Settlement or 
8 cannot be be diſcovered. [dee 17 G. 2. ch. f. 10% A Woman by 
to a Man makes; — — her own 
and. ſhe cannot; during the Coverture, gain any Settlement di 
from her Huſband, even tho' he have none ; but if the Huſband 
Wee Joby, has no Settlement, her Settlement before ſtands*, 
baby, — re Al theſe Caſes gain a legal Settlement; ſo that if any Perſon 
Pp poor 
| Biſhopgate, was ſettled! in « Parih by any. ſuch Means, not having come into 
| 1 ſuch Pariſh with a Certifiate as aſter· mentioned, and hach not gained 
a Settlement elſewhere. fince that Settlement, he is under the Cate 
of the Overſeers of the Poor of that Pariſh where he laſt gained 
ſuch a Settlement, if he falls into Poverty, and wants Relief, 
And where he himſelf is ſettled, his Family muſt follow him. 
But in the Caſe of Apprentices and Servants, their laſd Settlement 
is in the Place where they ſerved the laſt forty Days. And ob- 
| ſerve, That in all the aboye Caſes, except tlie rſt, gth; — 
muſt be Refidence within the Place in order to gain a Settlement; 
and that for forty Days, unleſs the Perſon reſide on an Eſtate of 
TED 1131, his own *, ere e, 2 a Ne Tm 
99 By 13 & 14 2. ch. 12. Upan aint: by t chnoar- 
Soy 99-199 dom or Overſeers within forty. Days mo ſhball:come tu — — 
1 Str. 57. in any Pariſb, on any Tenement under ten Pounds 4 Nur; two 
fiices (one Quorum) may by Warrant remove him (that is likely to 
become chargeable to the Pariſh) to that _ where be was 1, 
Ce a e 
ervant f e Forty at 1 give Se- 
curity to diſcharge the Pariſb. ow tr ome to > the 
Quarter-Seſſions. [See 9 Geo. 1, — ] And, 

By 1 Ja. 2. ch. 17. and 3 W. & M. 11. The ſaid | 
are to be recloned not from the Time of bis coming to inhabit, but from 
the Time of the Publication of Notice. in the Church (as as before-mon- 
tioned.) But the Executing à publick Annual Offices in che Town" or 
"Ps Payment of publich Taxes in the Ten, Hiring of \aw'un- 


married 


— 3 Laure of England. 


nd Perf for ——— —e—ß in” fuch: Service nr 
— bound an Apprentice, [by 31 G. ach. 11. any 
Deed, Writing. or Cntrac legally ſlampt, altbo" not indente 

declared to be Scttlements," tho'-no fuch Notice in A. be debvered 


and publiſhed. 
Bur the n have gain'd. a Settlement. in 4 Pariſh, none 
d xohoſe Names are not regiſtered in the. Pariſi- Bool, 


are to be reli 
with the Time when they were firſt admitted to have. Relief, and the 
Occaſion of their Neceſſity. no other ſhall be allowe to receive 
Cullaction, but by Authority under - the Hand of ane Fuſtice ef the 
z except in Caſes of, peſtilential Diſ- 
—— upon Ge (hair Families; 


By 9 Geo. 1. ch. 7. . ce ſhall order. Religf, until Oath. d | 
paves of ſome reaſonable Cauſe, and that the Perſon has applied to the 
Pariſh; and until the Juſtice hath ſummoned the Overſeers, And fuch 
Perſon ſhall be entred in the Pariſh Book. and receive Galleon: 
long as the Cauſe for Relief continues, and no lnger. | 

: By 8& 9 W. 3. ch. 30. Poor. Perſons that dene Relief. Ball, 
on the right Shoulder of the upper Garment, wear a large Roman P. 
with the Ie 42 Pony D where the 

Perſon inhabits ; the poor Perſon refuſing to wear Badge, 
Fg one Juſtice be 1 — or committed 
to the of  Correttion : ae 
relieve any ſuch poor Perſon not wearing ſuch Badge, and be — 
convicted on the Oath of one Witneſs, —— one Juſtice, be. far 
twenty Shillings, to be levied by Diſtreſs and Sale of Goods, one = 
ts the Informer, the other to the Poor of the Pariſb... 
Ad if any Perſon ſhall come e e * 
a Certificate to the Church-wardens or Overſeers of the Poor tbe 
Place where he comes, under the Hands and Seals of the ch- 
_ wardens and — wy of any other Place, or the mejor Part of them, 

attefied by two Witneſſes, thereby owning the Perſon. mentioned. in the 
Certificate to be an Inbabitant galy {et 7 in Pariſh ar Place; 
ſuch Certificate being allowed ſubſcribed by two Juſtices F the 
Peace, - ſhall oblige ſuch Pariſh or Place to receive and provide; 


bim and bis Fami — whenever they ſhall become chargeable to the 
riſh or Place to which ſuch Certificate was given; and then, and — 


before, le and bis Children, not baving of 2 — legal — 
be removed to the — . 


there, 
feate was brought [See 3 G. 2. cb. 29.] 5 ig * 
9& 10 W. 3. 1 11. e 
a Certificate, ſhall by any Aft whatſoever gain a Settlement in ſuch 
ariſh, unleſs be ſhall bona fide take a Leaſe of a Tenement of the 
Value of ten Pounds a Year * ; or execute fore annual Office. 
_— being legally placed in ſuch Office. 


in ſuch. 1 Sr. $02, 


And by 12 Ann, St. 1. ch. 18. Adprentices. or hired Servants habe "ow 


Perſons coming into a Pariſh by Certificate, and not afterwards dung 


gained a legal Settlement there, not Settlement, 
prenticeſhips or Services. — 2 hich 


The Overſeers having been informed. what Sort of. Poor ds in be 
Provided for, and what Things are rr een Poor 
capable of Relief; 2 Mn raren n 


'Ce 1 0 2. The 


OY 


* ” vw „ «„ 


2 > me of the Boow'T 


2 Ld. Ray. 


1009. 
 Salk.531.S.C. 


2 Ld. Ray. 
1280, 
Salk.452.S.C. 


| Perſon occupying ſhall pay in Proportion to the Time they 


may inſpect the Rates, and have Copies of for 
every twenty-four Names. r . 


. The Doty Overſeers to for he Poor by ſiting thes 
to Wirk, — 1 urpoſe. For, 5 
A 


By 43 9 {mat ay muſt ſet — to" Work 
Taxation, 1 9 Parſon, Vicar 
or other, and upon every of Lands, Houſes, Tithes, Coal-Mrnes, 
or ſaluable Underwood." Ae the — to raiſe '@ convenient” Stock 
of Flax, Hemp, Wool, Thread, Iron, &. to ſer the Poor to Work; 
to relieve. the Impotent and other Poor not able to work; fo arch _ 
Children fo be Apprentices, &c. 

In which Statute, the Manner of the Taxation, the Afſeſirient 
of the Father, Grandfather, Mother, Grandmother, and Children 
'of every poor Perſon, the Manner of levying the Tax, the Power 
of Juſtices of the Peace in Corporations, the Liberty of Appeal to 
*the rter-Seſſions upon Grievance, the Power" of ' ereting Cot- 
tages for the Poor that are aged and impotent, 1 

By 17 Geo. 2. ch. 3. The Church-wardens ! 
Poor are to give publick Notice in the wo ha Bene 

next 


Relief of the Poor, allowed by the Jubi Sanda 
the ſame ſhall be allowed, deed 
to collect the ſame, unleſs ſuch Notice be 


the 
tile 


1 38. Succeeding Seren 
and thereout reimburſe their — Perfons occupying any 
Houſe, out of which another has removed, or ' which at the Time 
of the Making the Rate was empty, the Perſon removing and the 


occupied; to be aſcertained by hes Fuftee in ca 
_ be levied in any che G into whic 


WHEL Where any Wife, Child or Children ave kf 
Fathers or hr the upon the Charge of the Pariſh, 
— oft: of fuch Pari, by Wars 
rant from any two Juſtices of the Peace, may ſeize ſo mucb _— 
Goods and Chattels, and ſo much of the Sal Profits of the Land 
and Tenements of ſuch Huſband, Father or Mother, as ——. — Pre 
es ſhall direct, for the Diſcharge of the Pariſh, and for the 
viding for ſuch Wife or Child. Which Warrant being er thov — 
the next Quyarter-Seſions, the Juſtices there may make an 
the Church-wardens or Overſeers to difpoſe of ſo much ꝙ ſuch Goods 
and Chattels by Sale, and to receive ſo much of ſuch Rents and Profits, 
as ſuch Juſtices 1 think fit. 
3 Car. 1. ch. 4. The Church-wardens and Overſeers of the 


Poor, with the Cle of to Juſtices of the Peace (one Quorum) 


within their reſpeflive Liberties ſet Trade ting the 
Poor to Work. 27. there is * * then — Juſtice of the - oy 
Dun eam of that one Juſtice. 

' And by g G. 1. ch. 7. Church-wardens and Overſeers may, with 
the Conſent of the major Part of the Pariſhioners aſſembled in Veſtry, 
prurebaſe or bire any Houſe or Houſes in the Pariſh, and contrat 
0 any Perſon to lodge, maintain and employ the Poor, or contrat# 
with the Church-wardens or Overſeers of any other Pariſh for the 
Lodging, pps and Employment of the Poor of ſuch other 


ariſb, 


14 El. ch. g. and 43 El. ch.. 3. Ze 


| 220 Mon and 
Account concerning — in Wool | 
tends into ſeveral Counties or Liberties, the Overſeers Bal = 


Nov 


Men; and 


hens Mariners, Priſoners, - &c. 


4. Commuſfiener 


S fore Rolf of 


"ie * Pari ſbioners, except 


TA = 


are 


ts inquire of . 


other charitable La... 
| the. better Golletting urig 
ATTN in Ree 

Dares 
Ouerer nominated, male and 


© > 


- 


Se. 
2 


of doth Place) 


1 — 


ng 
r 


+ ne 1 A 27 prey ain w fy } 


admitted on Attions fat Maney 111 


mne of Wars 5117 1 ri | 


| if common to 
Aba ib common : Int. 58; 
from Town to 
Town, 


— —— ——— As 


wo As laflitute of the Boowl) 


Toes) and is à Thoroughfare: But not ſuch a private W. 
as" leadeth to 2 Church, reer 
terminates there, and is for the particular Benefit of the Inha- 
bitants of ſuch a Pariſh, &c. Theſe ought to be repaired by the 
Village or Hamlet, or ſometimes by a pa rticular Perſon. A com- 
dec g. dhe Oiy-is_u. Highway und is to v ired 
the City in which it lies. eee rr hh "Bar wick 
\ 1Ventr. ug d to the of Surveyors * thoſe Highways on 
ey: a Dore — — 
are Ways for all Travellers, and are great Roads, or do commu- 
nicate with them, are under empty re pancake 
d much u Reputation, ſo that no more 
8 — 3 a3 4h 
The Freehold of Highways ond Bridges i is in hin chat hath the 


1 Roll, Abr | Waſte, or the Land-Owners'on both Sides'of the Way. For the 
* | Law preſumes, that the Way was at firſt taken out of the Lands 
| of the Party, that hath other Lands adjoining to it. It is called the 
King's Highway, not that he hath any Property in the Soil, but 
becauſe of the Privilege which he hath of a free Paſſage for all his 
People. The Freehold of a High-Street is in the Lord” of 
— and Rot ee e ee nnn 


— and Profits of a Way that aden into the Fields, 
—. in him that hath Land next ad joining. 
© 3 Cro. 266, fAn ancient Highway cannot be changed . the King's Li- 
— cence, upon a Writ of Ad quod Damnum. See 8 & 9 W. z. 3 
But though I ſay that — and Cart-ways are * 
Surveyor's Care, it muſt be underſtood that he is not bound to 
41 Roll. Abe *ͤ K them, if any are obliged by Preſcription generally in re- 
390. pect of the Tenure of their — or by — of $ adjoin- 
Fm * ing to repair them or any Part of them. 4 Encloſure, the Subject 
5 indred from going upon the Land when ys are bad. For 
if there is a Highway, and the Way is miry n the . 
Supjecte may go upon the Ends and Outlets of Lands 9525 joinin 
Way lying in an open Field, without being encloſed) for | 
-Out- lets are adjudged to be Parcel of the HY hway. The King's 
Subjects muſt have a Paſſage, and are not rom, go upon the miry 
Track; from whence it follows, that if the Lands adjoining are 
_—_ with Grain, is ng Subjects, in this Caſe mah 80 * 
Ca; - 36A) . 
of Common Right, or © by Common Law, tho\Docupies of 
Lands in the Pariſh ought to repair the Highways; and no Agree- 
ment with any Perſon can take off this Charge, which the 1 rl lays 
upon them. 
The dee in Aid of the Common Law ſet forth bier 
 Chufing Surveyors, eir Qualifications ; in ring 
Highways and Bridges; their Duty in — ove that 
Purpoſe, and their Duty in «wm their Accounts.  ' 
KA. le Ching Surveyors and their Gl 
—— 
By z W. & M. ch. 12. The - Conflables," Charch-nwardens, Ser- 
2 F the Highways, and the Inhabitants in every Pariſb are to 


\ meet en the clit of December in every Year 6 


\ 


Car 7 Pap of "England. 


— onthe 19we 


ee 2 
e Surveyors to ge or mare" Fufticts of the | 
at a 1 —— 
55 
und Seals out an pain 0 SJ-one or more 
* nh Warr in — 
She, antes for Days after * 1m 3 n 
to ſer ve, — — to be levied 
Warrant of two one Motety- of "the + _ 
Informer, the ot "10: the-Repoir che Hig | 
e ee. upon like Forfeiture F be — 
ſerve. If the Conſtables, &c. ſhall not return the aid Lift of Names, 
every of them Jo neglecting al forfeit _ n to be levied 
and employed in like Manner. 

The Perſons — av Efate. of tow Finns" Hrs 
either in their own Rigbt, or in. the Right of - their Mives, or tbey 
muſt be worth bundred Pounds in Perſonal Bflate, oh. rent thirty 
Pounds per Annum. F 
bs, -'rabpere—= ay moſt ſufficient Perſons. wen 20 A 95 WY A. 

2. As to Repairs of Highways and Bridges. 

The Statutes relate to the Preventi eventing ObſtruQions and D 
. r rn . 


—— 


q to them, 7 * 
By 3 W. & M. 1 None ſhall lay - in 1 2 
twenty Foot broad Obſtrutti Annoyance, in 
: Diftreſe and Sl, and the P 2 


„to their own Uſe. if neglet# to 
's thn their Ditches and Li the wa 


4, L es, where \t are Cart. 
| the Space of ten Days — Notice given 
Surveyor, they forfeit Jrue Sillinge fir every Offence, tp: be 


Shall be permitted tagrem 


. their Hedges pruned ri 
Surveyors may make Drains thro' the adjoining and ſpall 
Cart-way leading to any Market-Town eight Foot broad at 


may be the Level. 
" Cufagy for Hſe mf three Fuat broad. | | 
And by 1 G. 1. St. 2. ch. 52, If any Portage —— 
wang vr ſhall negle to do the j ſame within thirty Days after 


Notice, be forfeit not exceeding — nor mar 1 
Sbillings, by Warr. ces at 


Paſſage, e duri 
2 e ee or Un-loading, ſhall 


3 * —— —— — 
Or ſecur: 4a 
ay Pro by = Reg 2 2515 7 Peace, oy 


ESSE a whe 


_ the Fudges at the next 
Juſtices at their ſpeci 
s fo erect Stones or Poſt 
directin 4 4 to tbe 


on the Surveyors Neglect. 


TX Surveyors may turm a Water-Courſe 
8 40 45 Man's Ditch, take Rubbiſp ar os Stones Fa 


oh; ded i any Man's Ground withi the Pariſh ; 

Der 2 Sand, Ciriders, and 
—_— gathen Stones lying upon any Man's Lands within the Pariſh, 

— Hig provided they do nat dig in the 

Fuſe, Garden, Orchard or Me of any Perſon, ar in any more 
Pits than one in ae; ar and not above ten Yards over 
CN CE cauſe the Pit to be filled up with 
Earth, at ' the Charges of the Pariſbioners; upon 
Marks to the Owner of tl Land to be recovered by | jr of Del 
[And by 26 G. 2. ch. 28. * Commons muſt be fence fenced during 
the Time they are kept oor ary eo 
digging filled 2. fines . or fenced-off, on P 
ing not exceeding ten Pounds, nor leſs than forty ee 771 
Preſentment of Default by one Juſtice of the Peace in Sgſſions 
1 1.7 ark. good Conuid ion. And any two of 
them (one Quorum aſſeſs a Fine. Hewever, the Delinquent 
ſhall be admitted to bis 55 255 as in other Caſes. 

» 2 Saund. * He cannot take a Traverſe to the Want of Repair of ſuch 

160. Highway, . but he may traverſe or controvert his own Obli- 

—_ 206. gation to it. 

| 4 [See 1 Geo 1. S.. 2. ch. 52. Concerning the Appeintment of 
Scavengers'to cleanſs the Streets in Cities; which by 9 G. 2. cb. 18. 
is extended to Market-Towns.] 

tee, 1. St. 2. ch. 5a. Dre. 


Hi — Bridges and Caufways, 
to 05 Highways, with all Nuſances and Encroachments made upon 
them, and give an Account in Writing upon Oarb to the n at 
1 their 


2 the e, f the Highways apo ain of 
. ber, Bal, Ro Man. q 


bt 
2 ——— 22 D after No 


ice meg p the, e in 
Highways for eigbr 1 on — of Surveyor before the 725 
at their Special Sans, ſoall od 


— eight Yards not 
2 ru Shillings and Six-pence the Surveyor ſcour — 


and make new Ditches thro' 7 adjoining, where the old ones 
are not ſufficient. 
By 6 Ann. ch. 29. 9 Ann, ch. 18. and 1 Geo. 1. St. 2. ch..11; 
No 13 Waggen, Cart, or Carriage with any Burthen (other 
about Huſbandry, and in of Land, 
CER of Hay, Straw, Corn untbraſbed, Chalk, 7 
e for Building, Stones of all Sorts, Ammunition and 
3 ks the Common Highway with above 
Bn Ln Jain of fove Punch to be devied by Diftreſe 
of the Horſes, by any Perfen whatſoever without any Marrant, to 'be 
oe peed thin eee Days, the ſid Surv os Fur th Offer a 
wit or 
25 5 Tuftice ell the fame — oe ORE, 
s in the any Travelling Waggon, &c. with more 
Hor ſes, for feits five Pounds in like Manner. And Surveyors, 
"iy prin them to travel with more, in like Manner forfeit 


Tf the P he Cattle, negleft to deliver them to the 
ale OR Sar rey — : 


5 Geo. 1, ch. 12. No Ma gon Travelling ire ges 1 
G. 2. 45 ST drawn — — than ing for. ire [See s 
ſhall be drawn with more than Thee 
22 * HOT 2. ch. 29.] upon Forfeiture of 
je above the Nanber alles ta. q008 Cans with all Ac- 
eee, and other. Things ſo ſeizes, 
Diftramer f of ngs 
to the Conflable, or other Pariſh-O of the ſame, next or adja- 


cent Tt 


own or Pariſb, till the Diſtrainer ſhall make Proof on Oath 
2 eme Faftice of the Peace of the Offence commutted ; and then 
ice is to n to the Conſtable, to deliver the 
fo forfeited to t 2 for bis ſole. Uſe and 


pore the Core of ping and Securing the ſame, as the Yaſtice 

No Waggon Travelli Dire hovi the Wheels bound with 
Streaks e, for Dire hoving the Fl dung. wth 
an Half, or ſet on with Roſe-beaded Naik, ＋ N 
— more than Thee Horſes, upon Forfeiture of all the Hor 
1 ra with all Accoutrements, to be ſeized and Om 
aforeſai 


obftruft the Execution ber Oath thereof 
2 ms View, 6. he uſtice, Nr be com- 

three Months without Bail, and forfait ten 1775 
i i incl e e 2 e frm fc 


th s be fl, the Penalty is not paid within — DE. 


— * — 32 


— — 

104 ww” Inflitute of the Book 
8 Provided, Wat this. Af ſhall not extend 10 ſuch Carriages a 
are employed about Huſbandry, or in carrying Cheeſe, Butter, 
Straw, Corn wunthraſhed, Coals, Chalk, or i, Bute, Ho, 
of Timber, or any one Stone, or - Block of Marble, Carravans, and 
the covered carriages of Gentlemen for private Uſe, or to Ti i 
Ammunition, or Artillery for the King's Service. 

But by 14 G. 2. ch. 42. Farmers may carry Goods for Hire from 
the fifteenth of April to the 0% (YEA of September, with 
bound with Streaks of any Bread. 

By 24 G. 2. ch. 43. "The Seca Alte foal not extend to re- 
Nrain the Drawing with at many Horſes up any fheep. Hills as the 
'Fuſtices at Quarter-Seffions ſhall order. 

And by 26 G. 2. ch. 30. Any Wazs ggon or other four Wheel Car. 
riage, having the Fellies 57 the Wheels nine Inches broad, may paſs 
on any Highway, with any Number of Horſes not exceeding eight ; and 
any Cart cr two Wheel Carriage, gn 7 like Wheels, with 

Number not 1 hoe, Without eng ſubje# to any of the 


Penalties, 
By 14 Geo, 2. ch. 42. 90 bx: 278 2. . 2. ch. 
Truſtees 15 Statute for Repair ne may, at Tt 
Gate, or any other Part of the Road 2 


a Machine for weighing Carriages and 3 may tale 
Sbillings a bundred for every hundred which ſuch Carriage with 
ng _" weigh above fixty bundred Weight, 
ut by 26 G, 2. ch, 30. Waggons, with nine Inch Wheels, drawn 
with not more than eight Horſes, and Carts, with like Wheels, drawn 
_ not more than frve, are not liable to be wage, and are ex» 
mpted from the additional Toll. 

See” alſo 5G. 2. eh. 33. 8G. 2. cb. 20. 24 G. 2. ch. 43. 
26 G. 2. ch. 30. 28 G. 2, 30 G. 2. cb. 28. Which con- 
tain ſeveral Regulations * ſuch Roads only, or prin- 
cipally, as are Turnpike, and are too long to be here inſerted. 
See alſo Burn's uf ice, Tit. Highgways, per Totum. See alſo 
6. G. 1. ch. 6. For preventing the Carriage of exceſſive Loads of 
Meal, _ * 4 -NG «#590 = 1 and 
1G. 1. 57 18 G. 2. cb. 33. For R Hackney- 
Coaches, Carts, Cc. within the Bills of Mortality; and alſo 1 G. 2. 
cb. 57. 24 G. 2. cb. 43. and 300. 2. ch. 22. As to Drivers 
riding upon Carriages. 

Now having ſeen Decay: and Annoyances in the High- 
ways are to be prevented : Let us conſider who are obliged to wart 
and repair the Highways where they want to be amended and 


"The ork and Repairs are tbe in the following Manner: 

By 2 & 3 Ph. & M. ch. 8. Every Surveyor is to appoint four 
Days (fx Days by 5 K. <<. 13.) ts all Perſons that are liable to 
attend and work, for providing Materials for the Amendment of the 
Hig „ Notice in the Church the Sunday after Eaſter of the 


ſeveral him appointed. | 
Ds Mp oc, are every one that hath a Dr 
. 


Plaugb or Plugh-Land in Arable ox A * wo? 
An. or Ger. 


LS 
or 
- 
* 


* — within any Statutes concerning the Highways;) 


ber P a Drau At or Plow, is chargeable to 
2 ad re wy Mor it's only e ori he | 
Hour 5 every Day, in Shilling} 


177 Fan, es ann ay — —_— as 1 925 views . 
* If a Man has cight Plough-lands, tho! us all Pattire\ — . 12 
find eight Teams for fix Days; whether he keep any Draught or p. . og, 106. 
80 if he hath ſeveral Draughts, he is, bound to ſend a Team 
Hor each Dew ht, tho' he hath no Land, putt od gui 
ouſholder, Laboarth, and Cottager,ouble r = 
10 3605 . aries; OY "wort e hire © 
of | the fix" Dayn Au all & rem muſt | 
every Day, under the Penalty" of "ones Shilling = 501 
o Diy: IBy 22 Car a. * 2 ond Shilnng and 
Six-pence. ] 3. t bie egen or bnuod 918 e 8 
Y 18 Bl, ch. 10. Ka Per ul ih 
Ciy of London) ther flat % offs i the Pen of 
nt to the King Rig fc Prod Goode, Pw to 1 Lon 
— td as be ſhall 
res rat & pe Re 
ways by any former Law, er, nor” 2 
1 —— — ar the 77 ir 
And every other that ſhall occupy a Ploug —— as Pa. 
fture, lying in ſeveral Pariſhes, ſhall be chargeable to the Mending f 
the Ways within the Pariſh where be n, ar if — 2 
bad lain all in ibe ſame Pariſh.” * © | 
By 22 Car. 2. ch. 12. 1 
= 3 mul ſend Horſes and ſuch Carriages as are there 
arry Materials to amend the Ways, with able Perſons 1 work 
with the the ſame, under the like Directions, For feitures and Penalties," as 
for Carts and Teams, But 'the Penalty for every Man ard Harſe that 
ſhall mate Default” is limited to three Shillings. Any one cornvitted 
before a Fuſtice of Peace by the Oath of one Witneſs, or View of 'the 
Bn himſelf, to have reſiſted any employed in the Execution of the 
Statutes concerning Highways, or of Reſcuing Goods vated oy = 
tue of them, forfeits Fey Shillings. 
1 Geo. 1. ch. 52. 8 s muſt give an 
tces at the next Special Se in Writing, Oath, of tbe 
Neglets of Labourers, or of theſe that are to find Labourers or 
Teams, under the Penalty of five Pounds. [See the 3 W. && M. 
ch. 12.) And the Juſlices at their | Special Seſſions under their 


Hands and Seals may order the Repair eat Roads _ 
a Repair, eb eee 


no ſuch Order, the Surveyors ſhall take the convement Time 
the Year to repair them before Harveſt, = 
Labeourers. , ws 

See more of the Power of the Juſtices in nee 
Statute. And ſee 22 & 23 Car. 2. cb. 7. 2 1 M. . . cl. 


8 9 . 2. cb. 37. and 18G. 2. cb. 33. Wherein the ſole Power 
of Cleanſing and Repairing: the — Laney and -with- 


in the City of Londen, and the Liberties thereof, is in the Lord 
E e Mayor, 


= 


— 


— 


S . ' 


„ 2 Tat, 500, the Hig 


— (who are in — Nen cue der, 
is ſet forth, 


| 1 Vent. 273. Nate; That Perfons'in Eh Orders am added 2 within 


2 Lev. 139. the Putyiew-- of. theſe Statutes, - e 
pa Sogn copy Inbabitant, a qd that keepeth 
a Draug bi | bo 12 3c * N. 

Pe. In the Statute of 44 E.. e Ties 
are expreſſy mentioned, to which Nannen. 

ing the Hi ways: does refer." 1: {jo 2 (dt dot 1: 
More, That ai to Bridges in the Highways, and eee 
d;the whole County (not the Pariſh) is to repair them 
701,72-795- by the Common Law. But Owners of Land may be charged, by 
366. ” reaſon of the Tenure of their — ot by Preſcription; — 

—— Perſons Spiritual or emporal, Corporate dr not 
705. . e e es, by reaſon that they and theſe, 


Eſtate they have in the or Tenemente, are bound in 
Reſpe& thereof to repair the ſame. r „Bodies 
—— Heme. at tet ee they axe 
local, and have — But natural Perſons cannot 
de bound by of the Auoeſtor without Binding and Aflets, or 
e A Man cannot be chacged by a general Pre- 


his Anceſtors have dene 80 that a private 
to 8 but 


Rl 


[- 


— 
1 — 
ch. 3. poſt. If Part of a dew” lies | 


; be 


— hoſe 
Franchiſe muſt repair that Part — the County er 
And ſo it is if it be in two Counties. ef 
Man maketh Bridge. forthe men Gem be 0 got 

i Biſhop hath of Alms once or twice 


2, 
7 


If 
8 
110 

2 

3 * 

= 


out 

* 13 Rep. 33. it of Alms; this 
G wa for Men and-Cattle — over a Bridge, he muſt have 
that Right by Preſcription or Statute ; and in Lieu of the Toll, 
t to it. None can be compelled to make a 
BEG hover «oy "Sales, hurt by l 


Thus it is by the Common Lav. Buy +: 
Inſt. 116. By 22 H. g. ch. g. Four Juſtices (ane Qorum) ſhall in Seſſions 
' Inquire, bear and determine the Annoyances of Bridges, and of High- 
Ways _ the w_— fuch Bridges, and ſhall charge ſuch as Gould 
nn where it cannot be known what Hundred, City, 
own or Pariſh, + Perſon certain or Body Politick, ought to repair 
them, they ſhall be rv hc by - County or — City or Town 
, wherein And if the ed in teu 
Prrcincrs the — — the feveral Parts 


| — 
2 And the Juſtices may in og: Caſe ſend Proceſs aut of their 
52e Nel, 1 em lend Proceſs a- 


£ : 
. « « 44. 


No 


F the e 
119 EEG 
repaired b 


2 2 2 2 be Aſfne 
ſhall not ex 2 Verk.] 

By 7 29. 3 25 Ia 
12 5 N 25 
in the Pound Repairs, "IX not e, the Fuſtices 
a the Peel Sl may order the whole, be is mig 
Her ane ae wr th 


W ang the bu, Pelle por 


Ads. And uch Fine, &c. impoſed Pariſb, 
Ae ] Apts a of te Pariſi, _— dig ether 
— to e oe np — beg Sas Jl levy, and 25 ape 
© I tlie ee ee whit % 4 

P ing bis 
ſhall A y 8 1 5 of tht wil 22 775 > 
. Aflion of ebt ;, the fag 2 
Ployed: for fel ne the boo the 


2 7 1 if 


y 9 24. Fe jr 
Duty, . by th Ae el fn , Kauf 
[By 6 Ann. cb. 29. Five Saane pg ny * dn 7 
Poli by Warrant under the Hands W 
Ces, 


* 


* 


* 
" —_—_— — — ——U— — 93 * 6 a -——— - ——_— —_— * —— _ 
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An Inf mute of tho. BO 


1 G. 1. St,. 2. ell. 52. F am Fine halt, be mf 16% 5 
18 he ' ſhall, upon Cumvicfion 1 S Mont, or feit” 
Pounds to the Informer, to be levied by 22 7 9 

25450 G. 2. ch. 43. All Penalties and citures, impoſed 728 Wis 

other Act relating to Highways, art wholly given to and ood 
75 . former, who may recover the ame in the Matner ' 
ſcribed by 2 Statutes, or by Action of Debt, where the Poly i 
pecuniary, or of Trover, where the Forfeiture is of any Hirſe or 
other Goods, and ſhall recover the Value thereof in Damages act heut 
any Scizare or ney thereof. The Plaintiff” ſhall alſo double 


Cie, but bere ſhall be no more than one Recovery for the ſame. 
bn and the Attion muſt. be brought within Cad S 
Months. © 

As for Bridges belonging to the County. ran 


*2 Inſt 502, In 22 H. 8, eb. 5. By the Word * habitats, al 1 Privileges 

85 of Exemption, tho by Act of Parliament, from Comribocion N 
of Bridges, are taken away. The Cler 

2 Gin reſp of _ f bre realen e N the 


Re of Bridges to be repa the County, as well as to- 
Repair Repair of thoſe 8 which are * to belong to 
Pariſhes. 


By 1 Ann. ch. 18, The Manner of raiſing the Tax for fach Bridge 
It directed ar large. And the Juſtices in Seſſions, . Preſentment, 
Dart it cannot be known 'who ou 8 to repair a e) may ay * 

l ol 41 ů 6% Fo be I 2 a be 2 - 
eſſed the Money aſſeſſed is to be levied by the e of each 
2512 &c. or by ſuch Perſon as is appointed Tregſurer. . 

. neglefting their Duty, for feit forty Shillings ; and the Treas 

er froe Pounds, to be applied to the Repair of the Bridge. 

No Fine for not Repairing ſuch Bridges, and the Highways ar 
2 End thereof, ſhall be returned into the Exchequer, but ſhall 

aid to the Treaſurer, and applied by the Juſtices towards 
— 5 building and ' Repairing ſuch Bridges and Hoghwoys at the Ends 
T. 2 


By 12 Geo. 2. ch. 29. No Part of the County Rates ſhall be 
| ped to the Repairs of” by Bridges, 8 Preſentment of Gals 5 
of the Want of Repairs; and then the Juſtices may contract wit 
| Perſon for t Rebuilding, and Repairing ſuch Bridge for any Tera erm 
of Years not exceeding ſeven, at a certain annual Sum. The Contraftor 
ro give Security for the Performance; and the Juſtices to give Publick 
Notice of their A maj ro 25 uf ſom Us 
By 14 Geo. 2.. ch. 33. uſtices at Seſſions e any 
Piece of Land adjoining or — to any County Brides, re x 
* = Fa — more commodious Enlarging and Rebuilding the ſame, 
of the County Rates. 


| wh He — of Surveyors to paſs their Accounts. There- 


8255 & M. ch. 12. The Surveyor, before be is diſcharged 
C 


8 - bis e ſhall at ſome ſpecial Seſſions give an Account upon Oath « 
all Moneys received, 22 ought to be employed in Amending 


* Highways, and dee if war * I peſed of. And if any remain in 
his Hands, be deliver it to his Succeſſor ; and 3 in Caſe of 
N r ailure, ſhall forfeit double the Value, to be levied by Warrant of 


By 


uf CES, 


—— 2 
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CHAP. 7 


— 


By 1 Geo. 1. ch. 5. No Fuftice's Clerk, &c. ſhall receiue 
—— . „on Forfeiture of ten Pounds, to ret 


By 1 Ann. ch. 18. The Money received for Repair of Bridges 
[intended by the Act] is to be accounted for according to the Order 
of the Tuſtices in Seſſions. 1 155 
5 — — concerned in the Execution of this AF, 
Three-pence in the Pound. | 

{See 43 El. ch. 4. Concerning Commiſſioners authorized to 
inquire of the r 47 tas Lands or Goods, given for Re- 
pair of Bridges and Highways. And ſee 22 Car. 2. ch. 12. Con- 
cerning Lands given for Repairing Bridges and Highways. ] 

So much concerning the Duty of Surveyors, as to Reparrs, Rates, 
and their Accounts. | | 


There are ſome Statutes concerning the Courts which have Cog- 
nizance of theſe Matters. 
By a & 3 Ph. & M. ch. 8. Stewards in Leets may inquire concern- 
ing Highways, and impoſe Fines upon Defaulters, 
: 3 W & M. ch. 12. All Matters concerning Highways ſhall 
be determined in the County where they lie, .and not elſewhere. And 
no Preſentment, Indiftment or Order, made by Virtue of thoſe Acts, 
ſhall by moved by Certiorari out of the County, (provided the Juſtices 
act within their Power, and the Right or Title to repair do not 
come in Queſtion *, ſee 5 V. & M. cb. 11.) And in Alion com- 2 Str. 849; 
menced againſt any Perſons authorized to put this Aft in Execution, 9% 1259. 
the Defendants may plead the General Ile, and if Judgment be for 
them they ſhall mn Cofts, | 
By 1 Ann. St. 1. ch. 18. All Matters concerning the Repairing of , Ste. goo; 
ſuch Bridges. (as are intended by the Act) ſhall be e MI 
County, and not be removed by iorari. | 
Perſons authorized by this Aft may plead the General Iſſue, and 
ve this Af and 22 H. 8. ch. 5. in Evidence; and if ment 
for them, they ſhall bave double Cofts. opt 57 
In all Informations or Indifiments in his Majefly's Courts of Ne. 
cord at Weſtminſter, A ines or Qyarter-Seſſions, the Evidence of the 
Inhabitants of the Town or County, in which ſuch decayed Bridges or 
Highways he, ſhall be admitted. 
Note, That the Statutes which concern Highways and Bridges 
in particular Places, muſt be exactly purſued, as being different 
from the Statutes made for the Repair of Highways and Bridges 


in general, 


IX. The Clerk of the Market is an Officer that hath 


zance of Weights and Meaſures. * The King's Clerk of the Mar- ofthe Market, 
ket executes hi only within the Verge. Head-Officers of aft. 543 


Corporations, Lords of Liberties, or their ies, execute this 
1 on —_ wg" i Preſcription. He doth keep a 
' inquireth o and whether 

are according to the Standard or no. His Foes for 
tled in 8 H. 6. cb. 5. and 11 H. 7. cb. 4. 


© 4 inſt. 273. 
Sealing are ſet- r. fe B.. 


[See 16 Car.1. ch. 19. 22 Car. 2, cb. 8. 22 & 23 Car. 2. cb. 12. 
For Regulation of his Office, for Reformation of Weights and Mea- 
ſures, and for limiting his exceſſive Fees.] 


F f [Sce 


* 
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a 4 Inſt, 275. 


[See alſo 31 G. 2. ch. 29. (which repeals the former Statutes 
relating to Bread) To regulate the Price and Aſſize of Bread; 
7 Ed. 6. ch. 7. 43 El. ch. 14. 9 Am. ch. 15. and 10 Am. cb. 6. 
Concerning the Aſſize of Fuel, Billet, Sc. and 31 G. 2. as to 
the Weight and Soundneſs of Truſſes of Straw and Hay within 
London and thirty Miles thereof.] „ 

The Clerk of the Market cannot ſet a Price upon any Thi 
ſaleable in the Market; for that does not belong to Weights wy 


b 4 Inſt. 254. Meaſures, He cannot take any Fee for View and Examination 
Dale. ch. 112. only of Weights and Meaſures ; for the Statutes allow a Fee only 


p. 251. 


© 4 Inſt. 273. 


4 See B. 3. 
ch. 2. poſt, 


Of Maſters or 


Governors of 
Houſes of 
Correction. 


2 Inſt. 72 8, &c. 


for Sealing. If they are falſe Weights and Meaſures, they ought to 
be burnt. But if they are true and ſealed, they ought not to be 
charged again. Wil | 

By 22 & 23 Car. 2. ch. 12. Where there is no Clerk of the Mar. 
het, by that bath the Profits of the Market ſhall ſeal Meaſures duly 

auged. 

ne There is now no great Need of the Clerk of the Market ; for 
the Juſtices of Aſſiſe, Oyer and Terminer, and of the Peace, Sheriffs 
in their Torns, and Lords of Leets, may and do enquire of falſe 
Weights and Meaſures *. 


X. Governors of Houſes of Correction are to ſet Rogues and other 
idle Perſons to Work. This Officer and his Priſon does not belong 
to the Sheriff. His Nomination, Duty and Allowance are ſettled by 
Statutes. For, h | 

By 39 El. ch. 5. * of Correction may be founded and endowed 
by private Perſons, and be incorporated. [See 43 El. ch. 4.] 

By 7 Ja. 1. ch. 4. [the 39 El. ch. 4. being repealed] There ts 
to be a Houſe of Correction in every Shire to ſet Rogues and other idle 
Perſons at Work. And the Juſtices in Seſſions ſhall appoint a Go- 
vernor for the ſaid Houſe who hath Power to ſet Rogues and idle 
People at Work, to puniſh them with moderate Whipping, to fetter them 
if they are unruly, [See Weſt. 2. ch.11.) They are to have no other 
Allowance than what they ſhall deſerve by their Labour. And for 
this Trouble, the Juſtices ſhall at Sęſſions appoint the Governor a yearly 
Sum, to be paid quarterly before-band by the Treaſurers of the 
the Governor giving ſecurity for his Continuance in the ſaid O 
And if the Governor ſhall not every Quarter-Seſſions yield to the 
Jafices, a true Account of all ſuch Perſons as ſhall be committed to 


oy Cuſtody, or if he ſuffer them to eſcape, the Juſtices may fine 
im 


And by 17 G. 2. ch. 5. On Preſentment of the Grand 7 
the Juſtices in Seffions have Power to build or enlarge Houſes 
Correction, or to buy or hire Houſes for that Purpoſe; and the 
Juſtices in Seffions are to take care that Houſes of Correftion be 
properly fitted up and ſupplied with Furniture and Materials 
Keeping, Employing and Correfing all Perſons ſent thither ; and ſhall 
make Orders for the better Government of ſuch Houſes, and Employ- 
ing and Puniſhing the Perſons therein ; and two Juſtices ſhall viſit 
the ſame twice a Year, and report the State thereof to the Seſſions. 
And if the Governors do not ſet to work or puniſh Perſons com- 
mitted, according to the Directions of the Warrant, or otherwiſe 
miſbebave themſelves, the Juſtices may fine or remove them; and 
upon Removal, if they do not quit Peſſaſion within ten Days after 

Netice 
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Mricr from the Clerk of the Peace, two Juſtices by Warrant 
direct 1 Si fo —_— them, and clear "the Poff.flon. See alſo I ' 
14 G. 2. ch. 33. and 15 G. 2. ch. 24. ; 8 G 
5 Ann. ch. 6. The Keeper of a Houſe of Correttion or 4 

Workhouſe neglecring to give due Correction to any Perſon cumuict 
of Theft or Larceny, and committed thither, any Judge of Aſfize 
or - Gaol Delivery, upon Prog, may remove the Keeper from bis 
Office. ob gs yr» | 
Tho' one have lawful Means to live by, yet if he is an idle or diſ-+ 2 Inft. 730. 
orderly Perſon, _ thoſe are the Words in the Disjunctisve in one Part n = 
of the Statute of Fa. 1) the Juſtices of the Peace may ſafely com- 
mit him to the Houſe of Correction, by Virtue of the Statute : Q. 
A general and large Power without Exception of any Perſon. 

Theſe Perſons following may by Statutes be ſent to the Houſe 
of Correction, viz. An Alchouſe-keeper ſelling Ale without Licence 1 | 
after a former Conviction, ſturdy Beggars, Carters in London riding ' wt 
upon their Carts, - Corn-ſpoilers, Deſtroyers of the Game for want 

Diſtreſs, Hedge-breakers, idle or diſorderly Perſons, Labourers 
E62 ˙ nanny Wada | | 
ſtard-Child, Imbezillers of Naval Stores under twenty Shillings, | 
Robbers of Orchards, Parents of poor Children enticing them from _ 
their Maſters, poor Children refuſing to be Apprentices, Perſons 
refuſing to wear a Badge, Perſons burnt in the Hand — 
Perſons running away, or threatning to run away and leave their Fa- 
milies upon the Pariſh, Players of Interludes [See 10 G. 2. ch. 28.] 
Seamen Quarreling and Fighting in his Majeſty's Yards, upon 
Non-payment of their Fines, ts running away, common 
Treſpaſſers, Vagabonds and thoſe whoſe Place of Birth or laſt 
Dwelling for a Year cannot be known, or who refuſe to tell | 
the Place of their Settlement, Spoilers of Trees and Wood-cutters, | A 
Sc. But if the Way of Conviction is not appointed by the Sta- 
tute. in any of theſe Caſes, then the Juſtices in Sgſſons only have 
Power to ſend ſuch Offenders to the Houſe of Correction. In the 
—_— one Juſtice may require Sureties for their Appearance 


ü r 


1 


CHAP. VIII. 
Of Corporations or Bodies Politick. 


IN Treating of tions or Bodies Politick, theſe Queſtions Of Ope- 
1 may ariſe, (viz.) What is a Corporation or Body Politick F Hoy ties or Bo- 
many Kinds of them? How are they made? What Things are — 
ſential to them? What is the Power of a Corporation? How are 


"7. What is 

1. What is a ation or Body Politick ? A Corporation is a 

Perſon in a Politi Capacity created by the Law, and is a Body 

Politick framed 0 Policy or Fiction of Law to * endure in perpe- · Lat. 250. a. 
tual Succeſſion wi | Capacity to take and grant, to ſue and to be 

ſued. He who gives the Poſſeſſions is the Founder of it, tho'* 10 Rep. 33. 


they 2Inft. 69,724. 
1 R. Ab. 514. 
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they are hut of ſmall Value. So that a common Perſon may be 
Founder, tho' the King ſhall afterwards endow it with great Poſſeſ- 
ſions. It differs from a Franchiſe. or Liberty, becauſe they are 
Eſtates of Inheritance, and may be granted over from one to an- 
« 10 Rep 29. 2. How many Kinds of them? Corporations are either Sole 
lat. 259-2: or Aggregate, Sole, or in one fingle Perſon; as the King, a Biſhop, 
a Dean of ſome Chapters, an Archdeacon, a Prebendary, Parſon; 
Vicar, the Chamberlain of London, Heads of ſome || Hoſpitals, 
Aggregate of many Perſons together (in the Gui Law Uni- 
verſities or Colleges); as Mayor and Commonalty, Dean and Chaps 
ter, Maſter and Fellows of a College, Maſter and Brethren of 
e Inſt, 2.2. an Hoſpital, * and there, all Perſons may be capable, or one Perſon 
. only. The Bodies natural of ſuch a Corporation may be ſeen; yet 
the Body Politick or Corporate it ſelf cannot be ſeen, nor do any 
Act but by Attorney. A City or Borough may be incorporated, or 
Part of the City or Borough; as the Freemen of the City, or Bur- 
geſſes of the Borough, or Men of ſuch a Trade in the City, or Bo- 
© 10 Rep. 31. rough. Hence there may be many Corporations in one City or 
Borough; and one Corporation may be made out of another Cor- 
* 10 Rep. 30. poration. Laſtly, There may be a Corporation without a Head. 
* 1Inſt.263. b. But where there is a Head, and he dies, nothing can be done during 
264. a. the Vacancy. 73 1 HR Rea: 
Every Corporation alſo is either Spiritual, Temporal, or Mix'd. 
Spiritual; as Biſhops, Deans of ſome Chapters, Dean and 
f 3 Rep. 73. Archdeacons, Prebendaries, Parſons, Vicars ; which in the Manner 
i Luſt. 250. a. of their Conſtitution may be either Elective, Preſentative, or Dona- 
tive. Temporal or Lay; as Mayor and Commonalty, Bailiff and 
Burgeſſes. Mix'd, or conſiſting both of Spiritual and Temporal 
Perſons; as many Colleges and Hoſpitals: iy 1 S097" 2903 
3. How are they made? A Corporation or — Politick may 
7 10 Rep. 29. commence or be made by Common Law, By the King's Charter or 
: Inſt, 250. a. Letters Patent, By A# of Parliament, By Preſcription. © 
1. By Common Law); as the King, the Parliament, Biſhops, ſome 
Deans, Archdeacons, Prebendaries, Parſons, Vicars, Church- war- 
dens to ſome Purpoſes. 2. By the King's Charter, or Letters Pa- 
tent, or by the King's Authority communicated to others. All ſuch 
Charters muſt have a favourable Interpretation, and ſhall be taken 
ſtrongly againſt the King to advance the Work intended. 3. By 
„Bonham Authority of Parliament; ſo the College of Phyſicians ® in London 


Caſes, . 
5 Repo Was made a Corporation. 


B El. ch. 5. \ Perſon ſeiſed of an Eftate in Fee-fimple 
2 Iaſt. 720. 3 an Hoſpital of Duke % DES and the ſame ſhall be in- 
corporated, and the Founder may appoint Viſitors. 
6 Geo. 1. ch. 23. All Security for Tranſportation of Offenders 
be by Bond in the Name ef the Clerk 'of the Peace, ue ſhall 
proſecute the ſume in bis c Name; ta which Purpoſe be ſhall be 
deemed a Corporate. 11 1 I | | 
4. By 2 06.0 as that which hath been and continued 2 
Corporation Time out of Mind. Tho! the Members cannet ſhew 
i 2 Inſt. 330. any Charter for it, it is ſuppoſed there-was/a Charter at firſt. Lan- 
. dum is a Corporation by Preſcription; and the Chambrriaim of Londen 
. 3 to ſome Purpoſes. A Corporation by Preſcription may * 
32. ; 


| 
ö 
— 
; 
| 
y 


all the Privileges that it had 


in the 
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= 


hy cho King's Letters Patent and het be « Corporation by Preſerip- 
tion ſtill. © i 2G e Op ee eee tel NG Er tg 
tial to the making of a Corporation. chiefly F. 10 Rep 8 
Jo ti . There muſt be, 1. Lawful Authority. 2. Fro- 8 
per Perſons to be incorporated, (us.) Perſons natural, or Bodies 
already incor . 3. A Name by which they are incorporated. 
A Mifnomier in any Subſtantial Part is dangerous in Deeds or Plead- | 
ing. If the Name of —_— is changed, yet it ſhall have z Rep. 73. 
4. A Place, for without a + RP: * 
Place no Incorporation can be made. 5. * Words ſufficient in Law e 


Corporation is duly created, all other Incidents are 8 bg 
it ; as to purchaſe and grant; to buy and to ſell; * 10 Rep. 30; 
ſued ; to have a Seal chat the Survivors ſhall be 53. ; 
if the Revenues increaſe, the ſame ſhall be* 10 Rep. 30, 
Revenue or Number of the Poor ; that if 37 © 


in Charters, they are but 
have been left out; tho' it 


There are uſually gran i i 
chiſes; as Felons Goods, Waifs, Eſtrays, Treaſure Trove, Deodands, 
Courts and Cognizance of Pleas, Return of Writs, Fairs, Markets, 


Exemptions from Serving in Offices, or on any] , "Exemptions 
from pane} Toll; the A 0 Brexd and. Bee illory 


fore muſt be granted by ſpecial and expreſs Words. 


As to the Power of a Sole or Aggregate Corpo > 
Sole Corporation regularly cannot take in Succeſſon Goods f 

hattels, either in Aion, as Bonds, or Recognizances ; or in 4. 46 b. 
Poſſeſſion, as Leaſes for Years; for the Executors or Adminiſtrators 2, b 90 «. 
ſhall have them, A Leaſe for a hundred Years made to a Parſon Lys 249- 
and his Succeſſors, and a Releaſe made to him and his Succeſſors, 150. *+ 
was adj only an Eſtate for Life. And this is true, except 

e of the ancient Jewels of the Crown t, which go to 23 Cre. 444. 
the Succeſſor ; and of the Chamberlain of London, whoſe 


1 Cro. 4 - 
by Cuflom may have Execution of a Bond or. ac- 682. m 


knowledged CO WP — and perhaps 
the Ornaments of a Chapel of the P — 


cceding Biſuop. 


8e B. x. 

A Sole Corporation may take a Fee-ſimple * in Succeſſion, but cb. +. pot 

not without the Word Succeſſors. $a =O _— —_ 
= 8g An ch. 2. pol, 


— | A net 
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An Aggregate Corporation may take Goods and Chattels in 

Action . and they ſhall go in Succeſſion. They may 
alſo have a Fee-fimple without the Word Suacęſſors; for the Body 

—_ dies, ip i n e eee — — beef 4000 a! mann 
They cannot ſue or appear in Perſon, but by Attor ney... They 
= — -Ga: without their Head, or in Time of Vacation of the 
© 10 Rep. 32. Fleadſhip. They cannot commit Treaſon x or he outlawed of ex- 
' c communicated; or be Executors or Adminiſtrators, 24.. ſor they 
dy Roll? Abr.cannot take an Oath. They cannot be Jointenants to take by Sur- 
915, Contra. yiyorſhip ; but they may be Tenants in common. They cannot be 
ſeiſed to the — of another. The —— we 
See B. 4. Witneſſes © for the Corporation, efpegially i teſtify, for any con- 
* N » gt fiderable Advantage or Profit of the Body. For every, Member 
hath a Right and Freehold for bis Life as to his Freedom, and all 
the Members together have an Inheritance in the Lands, and an 
Intereſt in the Gods. Wet : net af en bus oi ta7 
muſt be by Deed 


See P. zo ante: Grants of a Corporation Sole and 0 | 
t Delivery. But a 


2 under their Seal; tho“ they are good wit . 

cn. 3 Grant made to or by a Body Politic during the Vacation of the 

e R till they have a Head. Vet if 

en“. A Leaſe for Life is made with a Remainder to the Mayor and Com- 
monalty of B. there being no Mayor at the Time; it will be Good, 
if a Mayor is choſen during the particular Eſta tee. 

2 Id. Ray, A Corporation Aggregate cannot make a Grant to the Head of 

778. the Corporation; thus, a Dean and Chapter cannot make a Grant 
to the Dean, nor a Mayor and Commonalty to che Mayor; but they 
may make Grants to one of the Chapter, or of the: 
reſpectively. lt enn eee ee een Nd: Ih 

1 Ventr. 47, "ey may retain a neceflary Servant without Seal. But gene- 

700% 8. rally all Contracts and Grants of Offices by them ought to be 

der. un Seal by Deed. | (41-4 ft 11464 > 22334685 61504 Þ 


I laid before that an A | Corporation might make By- 
the general Law to provide fit Diſci- 


Laws ** being impoſſible f ee wry, 

; every particular Society. But qwers concerning 

are inſerted in Charters are wid, As to make 

' 5 Rep. 64. By-Laws upon pain of Imnpri of the Qffender. For ſuch 
2 Inſt. 54 an Ordinance is againſt Magna Charta, ch. ag. & Reaſonable Penalty 
might have been impoſed and levied by Diſtreſs, or recovered 


Thus a By-Law to For feat Goods upon Diſobedience is not yalid ; 


3 
d 11 Rep. 55, 
85. 


8 
See P. 50. a Charter. 
ante. 


| nant 
ERR, and the King's Charter alone cannot uphold them. Corpo- 
on Arg rations may make By-Laws or Ordinances without Cuſtom, or the 
King's Charter, where it is for the Good of the Commonwealth; 
* 2 Tot. 47. as to repair the Church or Highway, Cc. but not where it is for 
jog e their own * private Profit, And if they make By-Laws only for 


2 
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* Order. of the "Body, incorporate, the. Rep. 77, 
port them in it ; and thoſe By-Laws cha z 1 
ſubjeR thern to Penalties, to be levied by * pr 
| Denne e aware of the Kang) Gem 
Bu bet Laws to W. 0 og- Coors, SS 
dom, — — ig n ner made goed by Act of, tat. 24g 
Parliament, as the Cuſtoms of Lindon-are. ob, 311, 
By 19 H. . chu. Na Maſter, Wardens or: Fellowſtep, N 
47 — — — the Prerogative of the King or ocbers, 
of the People ; but — NT 
the Chancellor, N 
H them, or by but the Foo 


a 0 1 
— fir Chancellor, Ge. doth not ſtrengthen 
any nd but leaveth them to be affirmed as good, or diſaffirmed 
as unlawful; and only faves the Makers of — from the e 
dh bad if they are not good. 
Aggregate Corporation may — Nm by Charter or 
W to © digfrancbiſe ar diſcharge a Member of his Free-. 11 Rep. 96 
dom, if he doth any Act to the Prejudice of the Body, and 
* his Oath. But if they have no ſuch Authority, he ou 
be convicted by the Courſe of Law, before he can be 
3 [This hath been held not 
— it hath been determined that the Power of Am- 
2 incident to a Corporation; and that there are three « Rex. v Ri- 
Sorts of ces for which a Member may be diſcharged: 1. Such charden. K. f. 
as don't. — role to the Corporation, but make him un- ay, hey 198 
worthy of any Office of Truſt; and of ſuch an Offence he muſt be 
previouſly convicted at Law, whether the Corporation have an 
expreſs Power or not, for this is the only Mode of Trial. 2. Such 
as are merely and ſolely againſt his Oath of Office, and relate im- 
mediately to the Corporation: And 3. Mixed Offences, conſiſting 
of an Inj the Corporation, and « Crime againſt the Publick, 
fch as Dtacing the Records of the Corporation and the like.) If 
one is wrongfully removed or unduly disfranchiſed, his Remedy is 
by Mandamus, in the King's Bench. | See 9 Ann. ch. 20. Concern- 
3 Writ of der 40. — 
ow are 0 An Aggregate Corporation may be, Ia. 49, 
ne 1. By the Death of all the Members. 2. By Rr forture te 4 
their Charter, as by Uſurpation, Miſuſer, &c. upon the Writ eng * 
Varranto. [But ſee 7 N. 2% (not printed) 2 V. & M. Sefſ. 1. 4 lad. 250, 
8. Cech of the City of Londen, and 9 Ann. 253. 
2 20.] 3. By Surrender. 4. By. Ad of Parliament. A Sole 


Corporation can LF Cl EE AV 
liament. 


Upon of a Corporate their Lands ſhall not nan. 8. 
chat, but revert to the Donor. For Law annexes ſuch 1 
Condition in every Grant to a Body Politick. 

But their Grants ſtand good, which were made while they were 
a Corporation. If they themſelves in a * Bond, and ares , Lr. 217. 
Se ſed, rey Dull ot be charged in their 


37 1.8. ch. 27. Every Leaſe, Ele#i Grant 
. College n be addy the LY * 


er nor, 
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An Inſtitute, &c. 


Boo I. 


Governor, worth the Aſent of the ay ol Pee "Statutes 


00 the contrary notaithſtanding. ' 


22 Inſt, 75 


2 Inſt. 710. 


By 31 El. ch. 6. F any Elector into any Church, Gage, School, 
Ho ſpital, Hall, or other Society ſhall take any Reward direttly or in- 
 direttly for bis Vote, his Place ſhall be void, And if = 
fh Societies take any Reward directly or indirectiy for 7g 


Place, he ſhall forfeit the double Value of fuch Reward, 


Perſon. in 
ng bis 
he P 


giving it ſhall he incapable of ſuch Place. [See 3 Ed. 1. cb. Tn 4 
2 — The Miſumployment 0 — nl 
Hoſpitals and certain publick charitable Uſes,” are to be redreſſad 


by awarding Commiſſions to enquire "of all Gifts: * 7 
thereof, with Power to mate Orders and Decrees ngly. This 


Act not to extend to Colleges and Halls, &c. or to 


any Cathedral or 


Collegiate Church, nor to a ws oy or Town Ft or 'where there 


are ſpecial Vi cor, appointe 


[See 13 Car. — _ 2. ch. 1. A 48 for the well Governing 
regulatin rations; and 5 Geo. 1. ch. 6, An Act for 
Quining and — iſhing Corporations; -which hath altered 13 


Car. 2. and fee of Gen B. 2. cb. 2.) 


[See 6 Ann. ch. 21. For avoiding Doubts touching che Statutes 
of ſome Cathedral and Collegiate Churches. 10 Ann. ch. 11. Con- 
cerning the Rectors of the fifty new Churches in London, Mat- 
minſter, and the Suburbs thereof. 1 Geo. 1. cb. 10. Concerning 


the Augmentation of the Maintenance of the poor Clergy, where 
the Miniſters nominated ſhall be eſtcemed Bodies Politick. ] 


Thus far of Perſons in their natural and ail Capacities as 


firſt 5-200 of — Laws of „ 


- The End of the Firſt Book. 
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BOOK II. — 
ot * EX 1 E 8 5 


of Eftates in * Lands, Ten enements and Hauen. 
And therein of che Firſt Divifion of Eftates in 
Lands, &c. (viz.) Into Fee-fimple, Fee-Tail, In 
Tail after Poſſibility of Iſſue extintt, By Curteſy, 
In Dower, For Term of Life, For Tow of Years, : | 
At Will, At Sufferance, By Copy of Cowrt-Reoll, In ö 
Ancient Demeſne, Eſtates por Condition, By Sta- K 
tute Merchant, By Statute-Staple, By Elegit, Eſtates 
in Lands deviſed to Executors, Eſtates in Coparce- 


nary, 26 Tenancy in Common, In Nemain- 
der, In Reverſion. | 


STATES are the ſecond Object of our Laws; and in | , 
common Signification are all Manner of Property in Landi 
and Tenements, Goods and Chattels. For all Eſtates 
may be reduced to Inberitance, Freehold, or Chattels, In 
treating therefore of Eſtates, I ſhall ipeak of Eſtates in Lands 
Tenements, or Hereditaments in the firſt four Chapters of this Book ; 
and then in the three laſt Chapters, of Eſtates in Goods and Chattels 
Perſonal. 

While I ſpeak of Eſtates in Lands, Tenements, or Hereditaments, 
I intend to ſhew, I. What is an E/tate in Lands,  Tenements, or 
Hereditaments. a. How Eſtates in Lands, Cc. are divided. 3, 
How Lands, Tenements, and Hereditaments, may be purc * 
or conveyed from one to another. 4. How Eſtates in Lands, 


may be M. 8 


I. The Words Bae, a, Ti te, and Intereſt, are to be ex- D 

ia xe. 

An Bflate- in Lands; Tenements, or — ſignißes Lat. 26 5. 4. 

ſuch Inberitance, Freebold, or Term for Years, as any Man hath in 345 * * 44 

A fon ane Lands, Ec. For by Grant of his Eſtate, all ſhall paſs that 3 3 4 

A Ribe i in Writs and Pleadings is y in one, when he is 
ouſted of Poſſeſſion of his Eſtate by y Dia eiſin or Wrong, and hath 
Remedy by Entry or roms _ Right doth alſo include an 
Eſtate 


— — — — 


S 
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— re pb ——— 
Au 1 be Book Il 


Eſtate in Efe in Conveyances. Therefore if Tenant in Fee- 
ſimple makes a Leaſe for Years, and releaſes all his Right in the 


Land to the aer and Wyler, the fan Fee- ſimple 


a 
> * * <8 
6 8 
. In EI * » n 


PISS 


paſſes. '8 1 4 
Seof Reni. A Title is properly whena Man hath a huwfal Chub of Entry in- 
= 4. ch 3. to Lands whereof another is ſeiſed, for which he can have no Ac- 
tion; as a Title by Condition, Forfeiture, Act of Parliament. But 
this Wed Te in eth a Right alb. Foe „e 50 a Title, 
though every Title is not fuch a Right for which an ACtion lieth. 
It ſignifies alſo the * Means whereby a Man cometh to Lands, as 
by Foffment, Fine, laſt Will” and Feſtament, Gr.. 
Intereſt ( Intereſſe) is vulgarly taken for a Chattel real, as a Leaſe 
for Years, and more particular for a future Term; in which Caſe 
it is ſaid in pleading that ne is poſſeſſed De Intereſſè Termini. But 
in legal Underſtanding too, an Intereft extendeth to Eftates, Rights 
and Titles that a Man hath of; in; to, or out of Lands; ſo that by 
Grant of his whole. Intereft in ſuch Lands, Reverſions as well as 
Poſſeſſions in Fee-fimple ſhall paſs. „eee e 
Let us fee now what are Lands, Tenements, or 'Heredifaments. 
i Int. 4. Lands fignify not only Gardens, Arable Grounds, Meadews, 
5 a 25 Paſtures, Moors, Waters, Rivers, Marſhes, Fur zes, Heath; but alſo 
* Meſſuages, (i. e. Houſes) Tofts (Places where Houſes once ſtood,) 
Mills, Caſtles, Cc. for in Conveying of the Land, the Buildings paſs 
With it, Land built upon is more worthy than other Land. But 
» Rep. 39. as to Land only, the Common Law gives ® arable Land the Prehe- 
1 Inſt. 35. b. minence before all other Ground whatſoever. * Land hath in-Law 
an Extent upwards ; but one may build over my Land by Agreement 
with me. A Grant only of the Herbage of Land, or of the Veſture, 
| (i. e. of the Corn, &c.) is a Grant only of a particular Right, by 
2 Cro. 487. Which the Soil doth not paſs. But by a Grant of the Profits of the 
Contr, Land, the whole Land itſelf doth paſs; for what is the Land 
1 Vent. 393. hut the Profits thereof? So if one grants all his Mind, the Land 
ſhall paſs. Mater is not demandable by that Name; but ſo many 
* Init. 69: Acres of Land covered with Water. An Hide or Plongh-Land, a 
0 Rep. 1:4. Yard-Land, or an Oxgang of Land do not contaim-any: certain 
Number of Acres. But a Plough- land, in Reſpect of the Repair- 
See P. 103. ing of 8 Highways is ſettled at fifty Pounds a Year by 7 8 
ny 3. cb. 29. | ee 
*1 Inſt 6. 2. The Word © Tenement comprehends not only a Houſe or Home- 
2 85 4 4. Nall, but all-corporcal Inheritances which are n of another; and 
Comyns, 265. all Inheritances iſſuing out of thoſe Inheritances, or exerciſcable 
within the ſame, tho' they lie not in Tenure; as Rents ot Commons, 
granted out of Land, or Uſes, Offices, Dignities which concern 


Lands or certain Places. 


OM. a F* Hereditament, is the largeſt Word of all, and fignifies whatſo- 


| Int 19, 126, ever may be inherited, or may come to an Heir, be it corporeal or 
incorporcal, real, perſonal or mixed; and tho? it is not holden; or 
lieth not in Tenure. The Word Inberitance is not only intended 
where one hath Lands or Tenements by Deſcent, but of every 


— 
— 2 


* Titulus eft juſta cauſa prſſidendi mftrum eff 1 Toft. 345, be 
 ® Appellatione fundi — 5 ager A 4 Rep. $5. 10 Rep. 33. 
Cui oft ſelum, ejus git uſq; ad\calum. 1 Iaſt. 4. a. 9 Rep. 54. | 


— — 


Fee- 


CH T. Laut of England. 
Fee - ſimple or Tail which one hath by Purchaſe ; becauſe his Heirs 
83 it. Alſo one may have an Inheritance by Creation ; See P. 42. ante. 
e ene one a Peer by Letters Patent, or by 


rit. | 
If one. holdeth in Fee- ſimple, Fee-tail, or for Term of his 
Life, he hath Liberum Tenementum, or a Freehold, It cannot com- 
mence in futuro, but muſt take Effect preſently either in Poſſeſſion, 
Reverſion, or Remainder. Other Eſtates are not Freeholds. One 
is ſaid to be ſciſed of a Freehold,. but to be 458 of other 
Eſtates; as of Leaſes for Years, Copyhold Lands, Goods and 
A Freehold may be in Deed or in Law. A Freehold in Deed, Li. 448, 
is actual Seiſin of Lands or Tenements in Fee-ſimple, Fee-tail, or 
for Life. A Frechold in Law is a Right to ſuch s or Tene- 
ments before Entry or Seifin. So there is a Sein in Deed, and a 
Sen in Law. A Seiſin in Deed is when a corporal Poſſeſſion is, , 1,q, 4. 
taken. A Seiſin in Law is where Lands deſcend, and one hath not | lag. 266. b. 
actually entered on them, or when ſomething is done which 
We in Law to an actual Seiſin, as an Inrollment“, Sciſin « , rep. 8, 9. 
of Rent for all other Services. 

Of theſe Eſtates ſome may be Appendant or Appurtenant. Ap- 1 Ink. 
22 is an Inheritanoe belonging to another Inheritance, which is 121. b. 122. K 
uperior or more worthy. Appendants are ever by Preſcription, and 
are as the Acceflory to the principal L na þ In the Civil Law it is 
called Adjun7um. Appurtenant is almoſt of the ſame Nature, ex- 
cept that Appurtenants may be. created in ſome Caſes at this Day. 

ey paſs by. Virtue of the Words, Cum pertinentiis, with the. Ab- 
ars thereunto belonging ;, as Advowſons, Commons with a 
anor-Houſe or Lands, and as Lands with an Office. 5 | 
But by theſe Words Cum Pertinentiis neither Frechold nor Copy- 2 Cro. 526. 
hold Lands ſhall paſs with a Houſe or Meſſuage; but only the Or- 
chard, Garden and Yard. When one hath a Houſe or Mill to which 4 Rep. 86, &c. 
Things are Appendant or Appurtenant, and it is burnt down 
or blown down by the Act of God, or deſtroyed by the Default 
of the Owner; if the Owner builds it in the fame Place and - 
Manner as before, he ſhall have the ancient Appendants and 


Nanccs 
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Were, That Thi incorporeal muſt be 2 to Things. : 
corpereal, and corporeal to incorporeal. And | principal Thing eee 
muſt be of perpetual Continuance to carry any Thing that is properly e 
appendant or appurtenant. 5 | 

An Incident is a Thin 


1 g dependent on another, either neceſſa- 1 lat. 93. 
and inſeparably, as a Court-Baron is fo incident to a real 131. b. 

nor, that it cannot be ſevered. by Grant; or ſeparably, as Rents 

incident to Reverſions. 


So that now we ſee what is an ©fate in. Lands, Tenements, and 
Heredtaments, and a. Freebold;. and what are Eſtates Appendant, 
_Appur tenant! and Incident. 


II. Eſtates: in Lands, Cc. are divided, 1. Into Sehe Fre- 
tail, &c. 2. Into Eſtates cal and Incorporeal, Of theſe two 


1 
4 


120 An Inſtitute of the Book II. 


4 K 


The firſt Di- The e Diviſion of Eſtates is into Fee-fimple ; Fre- tail; in Tail 
viſon of = offer Poſtbility of Iſite extint? ; Eſtates by Curtefy ; in Dower ; for 
Lands, Kc. Term of Life; for Term of Years; at Will; at Sufferance ; by Cu- 
tam or Copy of Court-Roll ; in Ancient Demeſne ; Eſtates upon 'Con- 
dition; by Statute-Merchant ; by Statute-Staple ; by Elegit ; Eſtates 
in Lands deviſed to Executors ; Eſtates by Coparcenary, Tenancy in 
Common, in Remainder, in Reverfion, © | 


Of an Eſtate I. An Eſtate in Fee-ſmple (Feodum fimplex) is where one hath 
159 3 Lands or Tenements to hold to him and his Heirs, and he cannot 
"* * have a greater Eſtate. To have a Fee is to have an Inheritance; 
* 1 Inſt. 1. b. to have Fee-fmple implies that it is without Limitation to what 
Heirs; but to Heirs generally. In this Senſe the King may be 
ſaid to be ſeiſed in Fee. Fee is taken alfo for the Inheritance that 
is holden of another by ſome Service; but that belongeth only to a 
'  Subje&. If he is ſeiſed of Lands or Tenements which may be 
d Inſt, 17” manually occupied or received, he is ſeiſed in his Demeſue, (or 
a. & b. Domaine, de Domo) as of Fee (vix.) For the Service of his Houſe. 
| But of Things which do not lie in ſuch manual Occupation, (as 
an Advowſon of a Church,) he is ſeifed as of Fre, not in his De- 
meſne as of Fee. 
All other Eſtates and Intereſts are derived out of a Fee-ſimple 
and therefore there muſt be a Fee-fimple at laſt in ſome Body; 
© Lit. 647, otherwiſe the Lands are in © Abeyance, (i. e.) In Confideration and 
* Cuſtody of the Law only. Ty 
« Lit. 1. Theſe Words * his Heirs, make the Eſtate of Inheritance. To 
See P,66. ante hold to him for ever, or to him and his Aſſigns for ever, makes but 
an Eſtate for Life for Want of theſe Words his Heirs: But the 
e Inſt. 9. b. Word Heirs is not neceſſary in ſome Caſes ; * as in Vill, an Eſtate 
aa gs Of Inheritance may paſs without theſe Words bis Heirs ; for it is 
"#+34% good if it is given to one and his Aſſigns for ever, or by any other 
Words that expreſs the Teſtator's Intent to paſs a Fee. In a Vill, to 
his Blood makes a Fee-ſimple; to his Seed an Eſtate in Tail, If in a 
Will one gives in theſe Words All the reft of my Eftate, they carry a 
Fee- ſimple, if the Deviſor had a Fee-ſimple therein: A Deviſe to one 
and his Succeſſors is a Fee-fimple. The Word Heirs alſo is not neceſ- 
ſary in a Fine Sur Conuſans de droit Come ceo, &c. in Releaſes that work 
SeeP.42.ante. by Extinguiſhment, in a Recovery, nor to a Creation of Nobility * by 
Writ, nor if Lands are given to the King by Deed inroltd, nor 
in Feoffments that take Effect by * Reference, (as if A. enfeoffs B. 
and his Heirs, and then B. enfeoffs A. as fully as A. enfeoffed him) 
nor in Gifts in Frank-marrtage, nor in a Grant of a Rent to a Par- 
cener to make Partition Equal, nor in a Grant of an Aſſart by the 
King at a Juſtice-Seat by the Fore/t-Law. 
4 11:0. 8. b. A Grant to one and his * Herr in the ſingular Number [Nu.] to 
9. 4. one or his Heirs, to two and Heir, r bis, is but an E 
Contr, , for Life, But to one and Heirs, (omitting But) is good ; for there 
832 is no Incertainty. *A Giftto one and his Children and their Heirs: 
12 Str. 1172. The Father and all his Children in Being at the Time of the Gift, 
do take a Fee-ſimple jointly ; but if he no Child at the Time 


CE —. 


„ Yerba relata let marine operantur per referentian, ut ine} videntor. 
, of 


1 loſt, 9. b. 
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of the Feoffment, a Child born after ſhall not take. A Gift of Lands 
to one and his Heirs Male is a Fee-ſimple, for Want of the Word 
Body; but in a Will it gives an Eſtate- tail only. 
The Definition of an Eſtate in Fee-ſimple is to be underſtood of 
Purchaſes by Natural Perſons, or by Badies Politick or Corporate, 
In a Feoffment to a Sole Corporation in Fratkalmagn or Free Alms, See P. 113. 
a Fee-ſimple doth paſs without the Word Succeſſors, tho' it cannot lte. 
in other Caſes. So that a Fee-ſimple is an Eſtate to one and bis 
Heirs, or in Caſe of a Sole Corporation (as Biſhop or Parſon) to 
him and his Succeſſors. ore” 
But Note, that in all Feoffments and Grants (generally n 
Exchanges, Releaſes and Confirmations enlarging Eſtates, Warran- 
ties, Bargains and Sales by Deed indented and inrolled, the Word 
Heirs or Succeſſors is neceſſary. | 
If the King purchaſeth Lands to hm and bis Heirs, he is ſeiſed Luft. 16.8. 
thereof Jure Crone ; and fo when he purchaſes Lands to him, 
his Heirs and Succeſſors. AER” eee 
b A Fee-ſimple, or rather a Fre or an Inheritance, is diweded > 1 Intt. 1. b. 
into /imple or eber, conditional, and qualified. We have hitherto '* > '9 5 
been f. 3 of a Fee-/imple or Fee abſolute. Conditional, is that ; 
which is defeated when the Condition is broke or not performed; 
but till then it is as it were abſolute, Qualified or Baſe is that 
which may be defeated by a Limitation, as when a Grant is made 
to A. and his Heirs Tenants of the Manor of Dale; who have an 
abſolute Eſtate only ſo long as they continue Tenants of that Manor. 
So a © Parſon has a Fee-ſimple qualified to many Purpoſes, as to « 1 Ina. 67. a. 
have an Action of Waſte ; tho' in other Caſes he has in Effect but 30 b 301 a 
an Eſtate for Life; becauſe the entire Fee or Right is not in him. 
But a Fee conditional or qualified is not in Strictneſs Fee-ſimple. 
Again a Fee- ſimple (or rather Fee) may be divided into Rea/, Per- * t Tok. 1 b. 
ſonal, and Mix d. Real, as the common Eſtates are. Perſona), as * 
when an Annuity is granted to one and his Heirs, Mix'd, as when 
an Earl is created of ſuch a County, which is a Dignity Perſonal 
relating to Lands. 1 5 
Laſtly, A Fee-ſimple in Lands may be either Certain and In- 1 Taft. 4. a. 
moveable, or Incertain and Moveable, (i. e.) at ſeveral Times it may 343: d. 
be moveable, ſometimes in one Perſon, ſometimes in another ; or 
r . — one * and ſometimes in another. | 
re, That in Pleading, Eſtates in Fee-ſimple may be gene- b. 
rally ed ʒ but the — 4 of Eftates-tail_ and — * 
particular Eſtates regularly muſt be ſhew'd. 
After this Deſcription and Diviſion of Fee- ſimple, it muſt be al- 
lowed, that tho” it is the moſt ample Eſtate of Inheritance, it is 
ſubje to many Incumbrances. Therefore Care muſt be taken in 
the Purchaſe of a Fee-ſimple, that it be not incumbred with Judg- 
ments, Statutes Merchant or of the Staple, Recognizances, Mort- 
gages, Wills, Feoffments, Fines, Bargains and Sales, Amerciaments, 
Dowers, Jointures, Ge. 


II. Of Fre-tail, 1. How defined. 2. How divided. 3. What Of an Eflate 
Eſtates may be entailed. | 5 ; Ye 
1. An Eſtate in * Fee-tail (from tailler to cut ot limit) is, That « Lit. 18. 
Inheritance whereof one is ſeiſed to him and the Heirs of his Body 
14 begotten 


5 
. 
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| begotten or to be begotten. He that giveth Lands in Fee- tail is the 
Donor, and he to whom the Gift is made is the Donee. 8 

1 a In Gifts in Tail, theſe Words tbe Heirs, or bis Heirs are as ne- 
Lit. 31. Ceſſary as in a Fee-fimple: And this Word * Body (or his Fe or 
1 Inſt. 20. b. Heirs begotten by him, or other Words that amount to it) make the 
27. b. Tail; and may be reſtrained to Males or Females of the Body, 
© Lit. 31. But a Gift to one and his Heirs © Male or Heirs Female is a Fee- 
« Inſt. 13-2. ſimple; the Law rejecting the Words Males or Females, becauſe it 
; is not limited to what Body. It is without the Word Body in 

4 Noy's Max. a Deviſe or laſt Will to make an Entail. But if the King grants 
1 Inft. 27. a, to Heirs Male, his Grant is void; for the King is deceived. *© Be- 
Ila. 26. b. gotten ſhall be neceſſarily intended by the Donee. Hence a Corpo- 
ration cannot be ſeiſed in Tail. | | | 


Lands given by one Man to another with a Wife (which is 
* Lit. 17. hter or Couſin to the Donor or Giver) in Frank Marriage, 
{One in Marriage) amounts by Implication to a Gift to the 
and Wife, and to the Heirs of their two Bodies. So 
that in Frank Marriage, a Fee-tail may be created without the 
Words Heirs or Body. But theſe Gifts in Frank Marriage are 
out of Uſe. | 
51 laſt. 20. b. If one gives Lands to one and his ® Seed, or to his Iſue or Chil- 
dren of his Body, he hath but an Eſtate for Life ; for there wants 
the Words his Heirs to convey the Inheritance. And tho' the In- 
tent of the Donor may be to convey the Inheritance by the Words, 
Seed, Iſſue, Children, yet this is not ſufficient ; becauſe his Intent 
does not agree with the Rules of Law, But ſuch Words are 
enough to convey the Inheritance in a Will; becauſe Men uſually 
defer making their Wills to their laſt Hours, when have not. 
Time to conſult with learned Counſel, and therefore the Law makes 
greater Allowances to laſt Wills. A 
»:Toft.224 a, By the Common Law it is incident to an Eſtate in Tail to be diſ- 
10 Rep. 38, puniſhable of Waſte; that the Wife of the Donee ſhall be endowed; 
"Tak. 223. b. that the Huſband of a Feme Donee ſhall be Tenant by the Curtefy 
after Iſſue ; that the Tenant in Tail may ſuffer a common Recovery ; 
that collateral Warranty with Aſſets, [See 4 Arn. cb. 16.] or Lineal 
with Afets may bar it; and therefore Conditions to reſtrain either 
of theſe ſhall be void. 
Ca, temp." And the Chancery cannot reſtrain Tenant in Tail from com- 
Talb. 12, 16 mitting any Kind of Waſte, But Tenant in Tail after Poſſibili- 
ty, will be reſtrained from committing Waſte in Houſes, or defacing 
a Seat. 
r Inſt. 223. b. By Statute it is incident to an Eſtate-tail to make Leaſes accord- 
cones ing to 32 H. 8. ab. 28. and to levy a Fine by 4 H. 7. cb. 24. and 
32 H. 8. ch. 36. to bar Iſſues. And none of theſe Incidents by 
Act of Parliament may be reſtrained by Condition. 192 
$68. ans Laſtly by Cuſtom it is incident to an Eſtate- tail in a Manor to grant 
Lands by Copy, at the Will of the Lord, according to the Cuſtom of 
the Manor ; which likewiſe cannot be ined by Condition. 
This is the Definition and Deſcription of an Eſtate in Tail. 
2. As to its Divifion, a Fee-tail is either General or Sperial. 
i Lit. 14. General, is where Lands and Tenements are given to a Man and 
e or to a Woman and the Heirs of 
her Body begotten. In this Caſe it is called a general Tail, * 
27" 0 


3 


- 


— - — —— — n — — ——— 2 
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whatever Woman the Man taketh to Wife, the Iſſue may inherit 

the Lands; and whatſoever Man the Woman taketh to Huſband, 

the Iflue by any Huſband may inherit; or if ſhe has divers Huſ- 

bands, and hath Iſſue by every one, they may inherit one after an- 

other as Heir of her Body. Special, is where Lands and Tene- - Lie «6. 
ments are given to a Man and his Wife, and to the Heirs of their 

two Bodies begotten. In this Caſe, none ſhall inherit but thoſe that 

are begotten by him on that particular Wife. | 

If Lands and Tenements are given to a Man and his Wife, and to ] 


the Heirs of the Body of the Man, * the Huſband hath an Eſtate in > L. 26. 
neral Tail, and the Wife an Eſtate for Life ; becauſe the Word 

Firs relates generally to the Body of the Huſband. And if the | 4 

Eſtate is made to the © Huſband and Wife, and to the Heirs of the * Lit. 28. 

Body of the Wife by the Huſband begotten, there the Wife hath 


i 
an Eſtate in ſpecial Tail, and the Huſband for Term of Life, be- | 


— 4 
— 


cauſe the Word Heirs relates to the Body of the Wife, and is eon- 
fined to Heirs begotten by that particular Huſband. But if Lands 
are given to the Huſband and Wife, and to the Heirs of their two 
Bodies, both of them have an Eſtate in ſpecial Tail, as hath been 
ſaid ; becauſe the Word Heirs, or the Inheritance, is not limited to 
one more than to the other. Therefore by obſerving to whom the 
Word Heirs relates, whether to both or one of them, you may 
ſee where the Inheritance is 2 
I Theſe Eſtates of general and ſecial Tail are only mentioned in 
the Statute of V. 2. ch 1. But there are other Eſtates-tail with- « Li. 21, 22: 
in the Equity of the ſaid Statute. As if Lands are given to a 
Man and his Heirs, Male or Female, of his Body begotten, the 
Iſſue Male or Female ſhall only inherit according to the Limitation - 
ter may be Heir by Deſcent, tho' there is a Son, where the Limi- 164. a. 
tation is to A. and the Heirs Female of his Body. But in Caſe of 
a Purchaſe, or Limitation by Way of Remainder to the Heirs Fe- 
male of the Body of A. the Eſtate will go to the Son, who is the 
right Heir in Law. Here there cannot be an Heir Female, where 
there is a Son. And there are many other Eſtates in Tail, by the 
Equity of the ſaid Statute. ZR 
If Tenant in Tail general or ſpecial dieth without any Iflue, 
the Donor or his Heirs may enter as in their Reverſion, For 
in every Gift in Tail, the Reverſion of the Fee - ſimple is in the . I. 18, 19. 


3. All Lands of * Inberitance, and all Inheritances favouri of 18. 19. b. 
the Realty, may be entailed, as all Advantages and Profits what- 20. a. | 
ſoever granted out of Lands, or which concern Lands or cer- Rep 33. 34: 

tain Places. Therefore Rents, Eſtovers, Commons, Uſes, Offices, 


—— which concern certain Lands or Places, may be en- 

| If the Thing granted be „or 8 

with -Chattels, it cannot 2 So a Grant 
Man and the 

commonly aſſigned in Truſt, that the Truſtees 


ould it the T8 250. 
Iſſue in Tail to receive the Profits, which is an Entail in Effet. 5 1 Met: 
| * But 
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3 Lev. 327. 


2 Inft. 333, preſently by the Gift, upon Condition that he bad Iſſue, And fo 


v gee of For- ch. 13. ſuch Lands are forfeitable ® for Treaſon.] Men that had 
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* Duke of * But tho', if a Leaſe for Years is limited in Tail, the Law al- 
Norfolk's lows not a preſent Remainder to be limited thereon, it will allow a 
Cale, Fol. 27: future Eſtate arifing upon a Contingency, which muſt (if ever) happen 
b11nſt. 60. in a ſhort Time. Copyholds cannot be entailed by the Statute. Yet 
8 Cuſtom co-operating with the Statute, will make an Eſtate- tail, if 
Compl. Cop. not Cuſtom only. For the Cuſtom might have been before the 
$. 47, 48, 53- Statute, - It is not ſufficient Proof of ſuch Cuſtom, that Lands 
Era s. have been granted to many and the Heirs of their Bodies; for that 
3 Cro. 42. may be a Fee Conditional as it was at Common Law. But if a Re- 
2 Saund. 422 mainder hath been limited and enjoyed, or if the Iſſues in Tail have 
avoided the Alicnation of the Anceſtor, ſuch are good Proofs of an 
Eſtate-tail. As Copyholds by Cuſtom may be intail'd, they may by 
© See of a Re- like Cuſtom be cut off by Surrender ©, 

covery, ch. 3. A Fee-ſimple may be limited by Act of Parliament. 
5. Inſt. 206, All Inheritances were © Fee-ſimple at Common Law, before the 
Lit. 13. Statute of Weſt, 2. ch. 1. For if Lands were given to a Man and 


: oo eb. the Heirs of his Body, it was interpreted to be a Fee-ſimple 


334: if he had Iſſue, the Condition was ſuppoſed to be perform'd 
for three Purpoſes, (viz.) To Alien and diſinherit the Iſſue, and 
by the Alienation to bar the Donor or his Heirs of all Poſſibi- 
lity of the Reverſion; To Forfeit for Treaſon or Felony ; To 
Charge with Rent, Common, &c, and thereby to have bound the 
Iſſue. But, | IS. 

2 Inſt. 333) By that Statute, the Intention of the Donor is to be obſerv- 

5 ed; as that the Tenant in Tail muſt not alien, forfeit, or charge 

it longer than for his own Life, Fines, hereafter to be levied, 
to be void. | 
But daily Experience ſhewed, that much Contention and Miſ- 

* 1 luſt. 19. b. chief had crept into the Law by entail'd Inheritances ; as Frauds 
to Farmers, Creditors, &c. Sons became diſobedient, when they 
found they could not be diſinherited. [Therefore by 4 H. 7. 
ch. 24. and 32 H. 8. ch. 36. the Iſſue in Tail were made barrable 

sScech. 3. by a Fine .] Subjects alſo that were Owners of entail'd Lands, 

polt. were leſs fearful to commit Treaſon. [Therefore by 26 H. 8. 


feiture, B. 4. entail'd Lands could not make Improvements; for when the 
ch 5. fal. Owner had only an Eſtate for Life, none would give a Fine of 
| any Value for a Leaſe of it, nor lay any great Stock upon the 
Land, that it might yield an improv'd Rent. [Therefore by 

t Sce of Leaſes, 32 H. 8. ch. 28. Tenants in Tail are enabled to grant Leaſes *.] 
ch. 5 poſt, [Sce 33 H. 8. ch. 39. 13 El. cb. 4. Concerning Lands of Te- 
nants in Tail, as liable to the King's Debts; or ſaleable for the Ar- 

rears of the King's Officers.] 

But notwithſtanding the many Miſchiefs and Inconveniences 

of entail'd Eſtates, and the Statutes before-mentioned, and Fines 

and Recoveries to Dock Entails ; there are Methods found out in 
Settlements to limit Eſtates, that no Law or Statute can reach or 

alter them, except a particular Act of Parliament is made for that 

Purpoſe. 4 4 

Hitherto I have ſaid ſomewhat of Eftates of Inheritance ; next 

are Eſtates of Freehold only, or for Term of Life, 


4 
III. An 


CAP. I. Lows of England. _ - 


III. * An Eſtate in Tail, after Poffibility of Iſſue extin&, is where Of an Rt 
Lands and Tenements are 33 and his Wife in ſpecial pu rn aker 
Tail, and the Survivor hath an Eftate in Tail when there is no Poſ- gc. * 
ſibility of Iſſue. If they have Iflue, and the Iſſue dies without Iſſue, Lit. 32. 
ſo that there is not any Iſſue alive which may inherit by Force 1 
the Entail, the Survivor of the Donees hath an Eſtate in Tail aſter 
Poſſibility, Sc. None can have this Eſtate but one of the Donees, Lir. 34. 
or the Donee in ſpecial Tail; for a Donee in general Tail may by * afl. 28. a. 
Poſſibility have Iſſue. And the Eſtate of this Tenant muſt be cre- we 
ated by x Act of God, (viz.) by Death of either Party without 
Iflue, and not by Limitation of the Party, or by his own AR. 


IV. © An Eſtate by Curteſy of England is where a Man taketh a Of an Etats 
Wife ſeiſed in Fee-ſimple, or in Fee-tail General, or ſeiſed as Heireſs by Cue, 
in ſpecial Tail, and hath Iſſue by her, Male or Female born alive, Lt. 35, 52. 
fon rip'd out of the Mother's Womb after her Death) evidenced by » Ind. 29. d. 

otion, Crying, &c. which by any Poſſibility may inherit, and the 1 
Wife dies, and the Huſband holdeth the Land during his Life. This 
is by the Law and Curteſy of England. One may be Tenant by the 
Curteſy of a Caſtle for the Defence of the Realm, a common Sans 
Number, &c. X | 

* A Man ſhall not be Tenant by the Curteſy of a bare Right or ,, A 
Title, or of a Reverſion or Remainder ex tu an Eſtate of jag. 29. - 
_ Freehold, unleſs the particular Eſtate is determin'd during the Co- 30. b. 40. 8. 
verture; nor of a Seiſin in Law; but of an equitable Truſt he ſhall *, + 1 Wan. 108. 
and Equity will relieve him againſt a Term attendant on the Inheri- * 8 334» 
tance. But if a Wife dies before a Rent in Fee becomes due; or, 3 Was. 34. 
in the Caſe of an Advowſon, before the Church becomes void, 52 
are dr the nate ee gas Wi 
| had only a Seiſin in Law; becauſe he could by no Induftry at- 

3 A Seiſin in Deed is required in other 

es. 

Four Things muſt concur to give an Eſtate by Curteſy, (viz.) * 1 Iadt. zo. 44 
Marriage, Seifin of the Wife, Iſſue, and Death of the Wife. 


V. Of an Eſtate in Dower, 1, Its Definition and Diviſion. Of an Eſtate 
2. Who may be endowed? 3. Of what and how? 4. Of Fointures, in Power: 
which ſupply the Place of Dower. 

x An or mera where a Man is _ of Lands N M 

enements in Fee- ee-tail general, or as Heir in ſpecial ' A 30. 
Tail, ryan De —- "Bip voy and the Wife, by the Common v. ** 
Law, after the Death of her Huſband, hath, during her Life, the 
third Part of ſuch Lands and Tenements as were her Huſband's at 
any Time during the Coverture, whether ſhe hath Iſſue by her 
Huſband or no; ſo that ſhe be above nine Years of Age at the Time 
of the Death of her Huſband. * Dos, or Dower, ſignifying in a> 1 lad. 31. » 
vulgar Senſe, the Eſtate which the Weman brings in Marriage, or 
her d eee is of another Nature 

Three Things do entitle to Dower, as a by this Definition, 


vs.) | Ow and the Death of the Huſband. The! fl. 32. 
of Marriage continue, and there muſt be no Divorce 4 * > 
Vinculs Matrimonii, A Separation 4 Menſa & Thero only, doth ab 


not deſtroy the Bond of Marriage. A Wife de Facto may be en- Ch. 111. 
dowed, if the Huſband We ing the 2» 7-66. 
In; 


252% wn | Hee „„ 
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* 1 laſt. 31. Seiſin; the Wife ſhall be endowed of a Seifin m Law, or where 
a & b. the Huſband had only a Right, as well as Where lie had à Seiſter 
in Deed. For it lieth not in the Power of the Wife to bring it 
to an actual Seiſin, as a Huſband, when he is to be Tenant by the 
Curteſy, may in moſt Caſes. It is not neceflary that the Seiſin 
> 1 Inſt. 32. a. ſhould * continue duting the Coverture; for if the Huſband alien; 
the Lands, yet the Woman ſhall be endowed, But the Huſband y l 
« Lit. 44, 45- muſt be Sole ſeiſed, and not as Jointenint at the Time 6f 
1 Ind. 31. b. his Death; for then Survivorſhip will take Place. If there are two 
Jointenants in Fee, and one maketh a Feoffment in Fee, his Wife 
ſhall not be endowed; Of a Seiſin for an fam a Wife ſhall no 
be endowed; as of a Seiſin of a Conuſee of a Fine that grants and 
renders to the Conuſor, the Wife of the Conuſee ſhall hot be &n- 
Ca Temp. dowed: Neither ſhall ſhe be endowed of an Eſtate which is 
Pr. h. 336. Truſtees, and in which the Huſband hath only an equitable Intereſt: 
3 Wms. 229. But ſhe ſhall be endowed of an Equity of Redemption, whe 
Pact Cad, 6 of a Mortgage for Years or in Fee; and ſhe may redeem” the 
Ws. 12 Mortgage, and hold over till ſatisfied ©. Or keeping down a Third 
«Pr.Ch.137. of the Tatereſt, intitles het to Dower of the Equity of Redemp- 
* 2Wms. 632. tion. And it ſeems that Equity will ſet aſide a Term for Years 
attendant on the Inheritance in Favour of a Widow as againft an 
pr. Ch 241. Fleir at Law, or Deviſee; but not againſt a Purchaſer . 
i E Ad. Littleton reckons up * five Kinds of Dower, (bi,) 'Dbjver by 
1 Wms. 137. Common Law; by Cuſtom ; Dower ad Ofium Ecclefzz ; Dower ex 
rig ©4*: Aſenſu Patris; and Dower de la pluis Beale, (7. e.] Of the m 
rg fair of the Tenements. But the two fitſt are only in Uſe, © 
rr 37, be. 2, The Wife of an Idiot, Non Compos Mentrs, of one outlaw'd 
l — * b. or attainted of Felony, Treſpaſs, Hereſy, I manixe, may be ent- 
7 In. 31. dowed. But a Wife of one attainted of High Tteafon, or Petit 
a. & b. Treaſon, cannot be endowed ; [Set 5 & 6 Ed. 6. cb. 11. ] not 


| ee pu the Wife of an Alien *, nor an Allen Wife, except in Caſe of the 
King. | | 1 4 


ante. ng. 5 3 n; . 
2 Inft. 435. By Well, 2. ch. 34. If the Wife Elbpes from ber Huſband (i. e. 
If the Wife willingly eee the , e e 2 the Gf 
terer, ſhe ſhall loſe her Dower, unleſs the, Huſband, willingly without 
Eccleſiaſtical Coercion be reconciled to her, and permit her to collabit 
with him. | 1 

| 5 New I come to ſhew of what, and bow a Wife may be 
endowed, B 
lad 31.b. A Wife may be endowed of the principal Meſſuage, (not of a 
_3* "7? Caſtle for Defence of the Realm) Lands and Tenements, and of a 
Finch 125. Reverſion upon a Leaſe for Years made before Marriage, and of the 
1 Roll. Abr. Rent, where the Eſtate is diviſible by Metes and Bounds : but not of 
3 a Reverſion on a Leaſe for Life, made before Marriage; for of 
3 C10. 190. that the Huſband has neither Seiſin in Deed of Law; Where no Dl 
+ viſion can be made, a Woman muſt be endowed of the Thing in a 
ſpecial Manner, as of the third Preſentation to an Advowſon, tlie 

third Toll-Diſh of a Mill, or of the Mill for every third Month; 
of the third Part of the Profit for Stallage, and of the third Part of 
a Fair; of the third Part of the Profits of an Office, of the third 
Part of a Gaol, a Park, a Dove-houſe, a Piſcary ; of the third Part of 
the Profits of Courts ; the third Part of Fines, Heriots, Rents, Tithes, 
(as of the third Sheaf) of the third Part of Common certain; bot 
not of Common without Number in Groſs; for then the ler 

I wou 
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would be deudly charged not of ap! Aanvity chat doth not fu 


2 a Cee are y 4 and6d by wy Gaſtben on! Rep. 2 

by nn are Warta v. 4 2. 

| *By Gull the Wike uy beret o the whole of the, 
Eſtate. 114 2 


There mut be an f Aſſignment of Dower at the Conn Law, 114.8, 
either by the Sheriff, by Virtue of the Kitg's W757, or elſe by the . . . 
Heir or other Tenahit of the Freehold, by Conſent or 2 Abr. 
amongſt themſelves. The Wife eannot enter into her Dower, n 
mut recover the! ſame by Writ of DD Wer. 

45 Er, by reaſon of — 95 ores cf 

n e, Dy 0 
ge! che I. 3 Fd, f. ch. 49. 13 Ed. 1. 0b. 4- 47 
H. 8. ab. 10. ZA. 6. 1 3 cb. 1 6 
Theſe two laſt Eſtates (viz. by Gurtefy and — ſpecial 
Eſtates for Life; and do ariſe ante the Death of ono that hath an 
Inkeritancs joined With'a — = 4h 

A's ure is a nt Livelihood rechold or 1 Inſt. 36. b. 

Loon, the Wise, 10 take Effect preſently in Poſſeſſion of + Rep. 2. 
Profit after the natural Death of the Huſband, for the Life of that 
Wife at leaſt, if he herſelf is not the Cauſe of the Determination 
or Forſeture of it -*as Where the Eſtate is ſettled ren 
tate, and the marries. This Deftuition' of a Jeinture- is matte with 

to the Statute of 27 H. 8. ab. 10. | 
» Which enat is, that robert an Bfhate is maide in Pulle or Uſe to 
Huſband and Wil, and his Heirs, or to the Heirs of Their two Badies, 
or of one of their Bodies, or to them for their Lives, or for the.Wift's 
e Frier, 


— — — nt 
to bar 9 ng of e . obſer vel. lat 36. b. 
' 17 Her Idinture by the firſt Enitation is to tabe Effect ſot her 4 Rep. i, Ac 
boſe in Poſſeſſon of Profit; preſentiy aſter the'Deceate-of lier Huſdund. 
2, N muſt be for the Pertti af hes own, List, 6d a greater Eſtate. 
But it may be limited to continue no longer than theiremaits' @ n 
Wide wi dr while ſfic-forbears to do any Act in her oben Power. 
It- muſt” be de td berſelf, and to no other in Truſt fbr 
4. It muſt made in Satisfaction of her whole 'Dowet, 1 i 
and not a Pat af it. C lt muſt ba expreſſed ta be hr SfsHGonn 
of her Dower in the or Deviſe. 6. R may be made ether 
beſore or aſter Marriage.” If made before the: cannot wage 
it, and claim her Dower at the Commονuᷓ Law; otherwiſe, 1 T 7 | 
made after Marriage. 
This Statute does not extend to 


 Copyholds are wartunted by ſpecial Quſtam only pas hath been Lad: Comp! 


But in Equity; if the Wife hath 4 Compenſation for Do wer, P i 
it is alſo deemed” a Satisfactioti for her Pris A in Copyliol hight Walker in 
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All other Settlements in Lieu of Jointure, are foindures at the 
Common Law, and are no Bars to a Claim of Dower. © A Jointure' 

« 1 Inf. 36. b. was no Bar of Dower before this Statute. *For a Right or Title 

4 Rep. 1, dec. to a Frechold cannot be barred by Acceptance of a collateral Satiſ- 
faction. But Dower may be releaſed. 

1 Inſt. 36.b. Tf a Jointure is made of Lands, w—_— to the Statute, before 
the Coverture, and after the Huſband and Wife alien them by Fine, 
ſhe ſhall not be endowed of any other Lands of her Huſband ; other- 
wiſe, if the Jointure was made after 

brInſt, 36. b. The Wife may enter into her Jointure after the Death of der 

& 37-22 Huſband, and is not driven to a real Action, as ſhe is to recover 

| Dower at the Common Law. Neither ſhall her Jointure be for- 
feited by the Treaſon of her Huſband, as in the Caſe of Dower. 

Notwithſtanding her Dower or Jointure, the Wife ſhall have all 

© 1 Tnft, 11 b. her © Chattels real and Bonds unleſs her Huſband altered the | 

351. 8. Kb. Property in his Life-time. Ale be Proportion of his Chattels real 
and perſonal, upon an Adminiſtration and 4 Diſtribution, if the Huſ- 


band dies Inteſtate; and likewiſe all convenient Apparel ſuitable to 
See p. 64 ante. her Character. 


Of an Efate VI. An Eſtate for * Li Fate cn ht Tat nd Thad 
ED. for Term of his own Life, or the Life of another, or for the Term 
* ll. . b. both of his own and another Man's Life. But an Eſtate for a 
1 Rep. 140. Man's own Life is higher than for another's Life. An Eſtate made 
3 Was. 368. to One and his Heirs, during the Life of Another, is but an Eſtate 
—_— Tho' the Heir the Grantee ſhall take as ſpecial Oc- 
cu 
Ui. 57: e hath an Eſtate for Term of his own Life, or the Life 
S of another, hath a Freehold, and no other of a leſſer Eſtate hath a 
Freehold; but they of a greater Eſtate have a Freehold, as Tenant 
in Fee-ſimple, or Fee-tail.. Eſtates by Statute-Merchant, Staple or 
11 Inſt. 43. b. Elegit, are but Chattels. 
„ f rd rey rd ent en 9 ge 29 Ch. 2. 
3 Wms. 102, ch. 3. and 14 Geo. 2. ch. 20. f 9. An Eſta i fur cure , i 
264. viſcable by Will atteſted by three Witnefles; and if granted to A. B. 
% ch. E. l. 5, or to A. B. and his Executors and Adminiſtrators, is perſonal Aſſets, 
poſt. — — ſubject to ſimple Contract Debts, and if not diſpoſed of by Will, 
table among the next of Kin; but if granted to one and 
1 — by and is real Aﬀets, and liable only to ſuch 
' £3Wms. 166. Debts as bind the Heirs. 
Every Leſſee for Life may take upon the Land demiſed reaſon- 
b Inſt 41. b. able > Eſtovers; unleſs he is reſtrained by ſpecial Covenant or 
See of fi Agreement. 
and of Waſte, If a Man grants an Eſtate to another, Fan ere as: 
ch. 4. poſt. or ſo long as he ſhall dwell in ſuch a Houſe, or to a 
i 1 Inft. 42.8. Dum ſola fuerit, or Durante Viduitate, or for any like ' uncertain 
2 Inſt. 301. Time; in all theſe Caſes the Leſſee hath an for Life de- 


terminable. 
ay Witt is a Grant 


A Grant of Lands, &c. without « 

„ for the Life of the * Leſlee. 50 Grant from Tenant in Fe: 
en for Term of Life for whoſe Life, 
P for the Grant 
ſhall be taken moſt ſtrongly againſt the Leſſor. Otherwiſe if ſuch 


a Grant 


* 


Te ao or for Life, for then it ſhall be 
taken for the Life of the Leſſor, to prevent Injury and Wrong. 

A Leaſe for any Numbet of Years, determinable upon a Life. or 
Lives, is not a Leaſe for Life or Lives, or a Freehold ; but a Leaſe 
for Years, or a Chattel determinable upon Life or Lives. 

If Tenant for his own Life, or the Life of another, „wen be Lit 68. 
Land, and he dies, or (gi gur wie, (he for whoſ&Life he boldeth) + 1% 55. 
dieth before the Grain is reaped, bis Executot ſhall have the Em- 37,9 31. 
blements, (i. e.) the Profits of the Land; for his Eſtate was Uncer-. 
tain and determined by the Act of God. But he ſhall not have 
the Graſs, or other Fruits, which. are the natural Profits. of the 
Earth, if they are not ſevered, becauſe they are Parcel of the In- 
heritance, And ſo it is where any one hath an Uncertain Eſtate; as 
Tenant in Tail after Poſfibility of Iſſue extin&, Tenant by. Curteſy, 
or mapa erg nag 8 
Here the La to Party, whoſe Right it is, In 

$ _ Rewels to enter, — down yr away the 2 
But if a Woman that holdeth Lands during her Widowhood, ſow- 20 
eth the Ground, and taketh Huſband, the Leſſor ſhall have the 
Profits —— was determined by her * own A8, and g 
t is if e eee and her Under- dal. 53. b. 
tenant had ſown Land, for he ſhall not be, as againſt the ori. 
, in a better Caſe, than her under whom he immediately - +: 
And ſo if any other Tenant determines his Eſtate by his | 
Forfeiture) he that entereth for the Forfeiture 
rn. But if a Leaſe be made to Raron and Feme, 
Wife) duri g the Coverture, and the Baron ſows the 
„and after they are divorced d Hinculo Matrimomi, the Baron 
ſhall have the Corn, becauſe the Judgment is the Act of the Law. 
Or if the Leſſor of Tenant at Will be outlawed, whereby the Will 
is determined, yet the Tenant at Will ſhall have the Emblements. 
$0 1k — where the Eſtate is determined by one's own 
AR, the Act of the Law, and the Act of a Stranger. 
' A Leaſe for Jn WC en The v/v rec 


ſoit 


a ee beet feed l e 


with How be forfeited, fee 
— = 


feiture by M. 


Li Lambs in the Pofion of» vB 
— al. ch. 2. poſt, 
* f Tenant — 4 4 by 

o 


f 
wie ife Bftate bath 


kh. 
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this Realm for ſeven Years together, and nd nd ſufficient Pronf is made of 
the Life of fuch Perſon, in any Afion commenced far tbe 

of the Lands held for the Lafe of | fuch Perfon, then fuch Perſon, 

* gg Life the — were . be accounte . 


id 2 6 Ann. ch. 18. 1 — vin in Remainder after 


e Death of any Tenant for Life," may year 22. — Afidavie that bs 
4 


bath Cauſe to believe fuch Tenant for Life to that bis 
Death is concealed, - apply to the Lord Chancellor, who: ſhall order the 
Perſon ſuſpected to conceal ſuch Tenant for Life to produce bim, amd 
, not produced he ſhall be taken. nee ond the Remainder-Man 
may enter upon the Lund. clic hi Hr 

By 8 Ann. ch. 14. e be brought for Rar 
e r e e „ Leif for l 


"Now Blow Eftates les e end 


ret et "$35 (1:5 - 013 der * 
Of an Eſtate VII. hel Eſtate for «Years, FR (Tenancy for Years): u where a. 
for Year. Nan letteth Lands or Tenements to another for a certain Term of 
„Li. 63, Years, A Tenant for Half a Vear, or a Quarter of a Vear is ſaid 
+ Inſt. 54. b. to be a Tenant for Years. The Tenant (or his Exetutors or Admi- 
"=p _ b. niſtrators, if he dies) may preſently enter by Force of the Leaſe, 
See of Leaſes tho' the Leſſor dies; and then he is poſſeſſed (not ſeiſed) of a Term 
1 3 for Vears. Till Entry, he cannot take a Releaſe to increaſe his 
Fa. Eſtate, except upon the Statute of Uſes, a2 H. g. cb. 10. But be- 
fore Entry, may grant his Intereſt to mother; but not ſurrendet 
it, or have an Action of Treſpaſs. 

4 1 Rep. 184. A Term (Terminus). doth. not only A ie * Limitation of 
1 Inſt. 45. b. Time, but alſo the Eſtate that paſſeth for that Time. Thus if a 
Man makes a Leaſe for Twenty-one Years, and afterwards maketh 

a Leaſe to * after the Expiration of the faid Term of Twenty - 

one Vears; if the firſt Leaſe 1 h ſurrendered, the ſecond ſhall begin 

2 ; not if the Words had been After the Expiration of the 

faid Ti e PTL Years, without mentioning the Term, which ſigni- 

fieth 'the Intereſt. 80 that there is a Difference betwixt 

* 1 Inſt, 46.b. Terminus — and Tempus Annorum. But a Diſpoſition of * 
Part of the Term is not the Diſpoſition of the whole. ; 

Tenant for Vears hath but a Chattel real. Therefore it is not 

inheritable, but goes to the Executors or Adminiſtrators, -- Neither 


See p. 113. can it go in Succeſſion, in caſe of a ſole Corporation, un 


. and his Succeſſors. 


An Eſtate for ten Thouſand Years 5 
high z Nature as an Hinte for Life. mn 


* nner a 1 N b Aen. 
If a Tenant for Term A the Land, and his Term 
ends ripe, the Landlord ſhall: have it; unleſa it 

is covenanted betwixt them, that the Tenant ſhall have his W 
going Crop. It was his Folly to ſow the Ground 
wen be knew that his Term would 

. 86. was ripe. But where the Leaſe. for, Years 

certainty, as upon the Death of Tenant. for. Liſe 
of a Huſband ſeiſed in Right of his Wife, there the | 
Years ſhall have the Crop. Vet if there is. Leſſee. for. upon 
x,» phy i Condition, that it he ook Waſte, his Eſtate ſhall * 
| A ws 


83 


— 4 


Chxrot Laue * — 8 


fows the Land, and after does Waſte, the Leſſor ſhall have the 
combo adv d un Wu. * 
— — 2 le Tenant for Life, hath Inci- Tan 
dent to his Eſtate three Kinds of Eſeuers. N See 
The Sheriff may ſell a Term for Years for Debt, by Writ ofes 2. and of 
Execution upon a e the Liſe- time of the Owner, or Waſte, ch. 4. 
3 eee A n 
* tis 10 
vu. An Eftate ber Wil, forks enn 
oe Fehements.areletubyengl Nan: to another, to haue and to f. Will. | 
hold. es him ar the Will-of ine Leder. By Force of \this Lease 
the Tenant is in Poſſeſſion, but he hath no certain or ſure Eſtate, 
tho! a Chattel real; ſo that the Leſſor or Laudlord may put him 
out at what Time he pleaſeth; except that by the Cuſtom of Sid. 20. 
London, a Tenant yearn ill under the yearly Rent of forty Shil- 


lings, hall | have a and paying above 
„ \ſhall- haue Half a Wige Years Wing. But it is = 


true, y Eſtate at Will muſt be at the Will ef 4b Pur- 4 1 Inft. 5 f. a. 
ties, Landlon and Tenant) tho one Party is only named Vet if 
the Tenant at Will ſoweth the Land, and the Landlord before « Lit 68. 


the Corn is ripe, or when it is ri tteth him out, the Te- 1 laſt. 56.4. 
nant notwith ſhall have the Corn, and ſhall have. free W oh. IC 
Entry, Egreſs and to cht and entry it awa z and ſhall __ + 


not! ba forced 10 being his Action for this; becauſe knew not 
at what Time the Landlord would enter upon him. 80 it is if 
the Tenant. at Will ſets or ſows any other Auma! Profit. 
if the Tenant plants Trees, or fows a with Acorns, Int. 55. b. 
there the Landlord may put him aut; ſe they will yield 5 
eee 2222 tho" he \impeoves the Gtaſs by 


23 
+1 
5 1 
al 
HH 
# 
Toh 
557 


Mm 


the A altoid pad ae particular Tenant 

that ach Src intertain RAwe.; 2 — 
Ground with Corn, and after he &imfelf determines his Will 
and refuſeth to occupy 8 & 
Con. nd u ,wv 
NT eee e e is put out, he ſhall have free Lit. 69. 

try | 
And 


Will leaves a Houſe, he is not bound to 
in Repair, es Og vine a gand Li. 71. 
| yearly, en Ile at Li, 2. 
Will; — — Rent behind of Comonon Right z of be; f. fi. 
may have as Afton of Debt, at his own Election. $ Rep. 13 
Tenant at Will commits voluntary Waſte, it amounteth to « 
Determination of his Will, or that he id the Eſtate no 
longer. For when Tenant at Will kerh upo## himſelf to do ſuch 
Things which none can de but the Owner ef- the Land, This 4 
amounts to a Determination. of the Will and Poſſeſſion. But if 8 of Loſs, 
an Eſtate is let at Will upon Rent SE the Will, 5. 
other Hand, 1 


1 
8 


Leſſee ut Wil cunnt devereine the 7 
ar 


* 
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CET S * - 


8 * ran Of 04 1411 9 259 
OT I. An Blate at Sufferance i is when one comes on an Eſtate, ot 
+4 ld. 57 b enters by a lawſul Leaſe, and keepeth his. Poſitflion after his Leaſe 
is expired, and ſo holdeth over by Wrong; as a Tenant for Term 
of Years holding over his Term; Tenant at Will is always by __ 
| Tenant. at Sufferance always by Wrong 
By 6 Ann. ch. 18. Perſau, ue as. Guardians or Truſtees Ar 
Infants, or ſeiſed in the Right of their Wives only, and every other 
Perſon having any Eſtate determinable upon Life or Lives, who offer 
the Determination of ſuch particular Eftate; without the expreſs Con- 
ſent of the Per ſan next intitled, ſhall bold over and continue in P 
en, ſpall, be adjudged Treſpaſſers; and the Perſon" next entitled, 
Executors and Admi niſtruturs, may recover again ſuch Perſon Gold. 


ing over, bis Executors or Adminiſtrators, the Value of — 
received. 

[By 4 Geo. 2. ch. 28. All Perſons lollig over. fer the E ra- 
tion of any Term for Life, Lives or. Tears, 'and-q and 


Notice in Writing to quit 'Poſſe ſhall pay double the yearly Value, 
. l fo e, 015549 L 01/184) #1) 
8 Ann. 14. Concerning Difreſes for Rent. 21 


3 | — Of an Eflate by Cy of Courr-Roll. —— As 
by or the right Underſtanding of an Eſlare Courts 
8 it will be — ſnew, 1. The Nature of a Manar. 2. The 

Nature of the #fate held by Copy of Court-Roll, which doch de 

upon the Manor. 3. The Method of granting Co 

4. Of Fines upon Copyholds. 5. Of eee 
Copyhold Eſtates may be (extinguiſhed... Dilber 
| 1. Of the Nature of a Mar. 10 A 
> Coke's A Manor f Aunendo, becauſe he Lend dd | 
Comp: © the Manot-Houſe; or, 2 Manurio, — manuring the had, of 
Rep. 26. d Meſner, from Guiding and Govern 
1 Cro. 19. 38, Lordſhip, (of old called a Barony) Ring of Demeſnes and Ser- 
39.7 wices; and of a Court Baron as incident to it. It cannot be a Real 
Manor, or Manor in Law, if it wanteth Freeholders; nor can it 
be a Cuſtomary Manor without Copyholdery. It maft be Time 
out of Mind; for a Manor cannot be made at this Day. A 
* 1 Inſt, = . Manor may conſiſt of one or more Villages and Hamlets adja- 


cent, or only of ſeveral Houſes in a'Vilkge. If it is a Capital 
— it may contain other Manors under it, and then it is called 

* rlaſt.168:%: an Ham on which other inferior Manors do by Per- 
2 Abe. 8 of Cuſtoms and Services to him that is Lord over them. 
= is "originally 'belonged to the King, tho! aſterwards it was 
* 4 Rep. 26, given in Fee to There may bea Cußſtomary Manor 
11 Rep. 17. — — 277 Gra, wa Copies; 
——_—_ ma Pant Qupies; 
1 Toft. 58. b and the. Cüſtomary Manoe elf — "by Surrender- and 


OP 37 Admittance.' 4 
' Rep. 26. 22 — ear A Real and 
n eee ſuch as is 'before deſerĩbod. A per 
Compl. Cop. NO r by Re or 
ſ. 31. over to a 

unto himſelf . 


2 
7 : 


e Demeſnes only'; 


Wr and — the Services, 
4 


* 


Feat J. = = of England. 5855 135 


bath not a Manor really, but nominally, and in Hepmation = jo 
Some call this a Manor in Groſs ; as a Man may have a Court-Baron 
with the Perquiſites thereunto r and another may have the 
Scite and every Foot of Land in ſuc 
| The Parts of a Real Manor are the Demeſhes and Services with a | 
Curt Baron incident to it. A Coutt-Baron ® is the chief Supporter. 8 5 . 
N 1 Des and one cannot be without the other. ch. 1. l. 17, 
1. The Demgſnes are the Lands that are manually occupied and Fin 1.6 
poſſeſſed by the Lord for the Maintenance of himſelf and Family. Coke 
heſe in the Poſſeſſion of a Subject are called Demeſues in a different Tree Cop. 
| bench frogs the Deng Lande WIE LPEunr F ef 
The Waſte is Part of theſe Demeſne Lands. The Lord reſerves Terms of the 
to himſelf one Part of theſe Demeſnes ; Part is diſtributed amongſt _ 
the Tenants ;- and what i is left is the Lord's Waſte, which was 155 i Ventr. 393 
lected by the Lord upon Creation of the Manor ; becauſe he ha 
before taken as much of the Demeſnes ag, he had need of, and 25 
tributed as much as was convenient amongſt his Tenants. 
2. The ba rep Part wo pray ee the Tomes, wp bound « | Tot. 65. a. 
perform to the on of their Eſtates w hold Coke's 
of him; ag Fealty, Wardſtip, Heriot, Relief, p ereoakar For * o 
Feiture, Þſcheat.” 1. * Fealty (Fequltd, Fides) is an Oath taken at « Lit. 91. 


' ſhip was the Cuſtody or · Guardianſhi of the Heir of the Tenant In el, 
within Age. [But this is aboliſhed by 12 Car. 2. cb. 24.) 3. He- Coke" 
riet, ( Heregate from Herus Lord, and Gate beſt) is 4 onde, Sen Op 
made at the Death of the Tenant to the Lord of the beſt Reaſt or f une 
other Thing. This Service is moſt eſteemed. It is either a Heriot Coke 

Service, or Heriot Cuftom. Heriot Service is never due without (| Comp! _ 
"cial Reſervation i in the Grant; andis ſeldom n een aud 267, 


m7 12 133 


0 of 4 Manor, or in the High cg ge Diſtreſs ; 1198-185. . 
Tenant ; 
many 


FP ner . 
wor. 1 J Ten enant deviſeth- away all his Goods, » I". 185. b. 
, yet eriot, for the Law pre. . n. 
\ y Teſtament. It hath been 
anciently ſaid, That a Heriot ſhall be paid before a It 
is paya by Copyholders as well as Frecholders. 4. Relief (quia, tos. 
eaitas jacens Relevatur in Manus Hæredit) is à certain Sum of Coke 
Money which every Frecholder, being at full Age, | 
Lord at the Death of his Anceſtor, when he taketh Poſſeſſion of 
the Inheritance. It is either Relief Service, or Relief 
Relief Seruice is that which is paid upon the Death of 


bw r upon the 


«1 Coke's 
rec... Compl. Cop. 


oth or 188 83. 
er. Freeholder according to the Cuſtom of the. 4. b. 


— * it is Half a Year's Profic in ſome, double 
(th Rem of the Yr Ie is paid by Freeholders only, 9 


* 


ꝙ—ͤ—ͤͤ——w—2V 832 — —— Pang < 
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the Lord may diſtrain, but cannot have an Action of. Debt. H 
Executors or Adminiſtrators may have an Action of Debt, and canno 
*1Inſt. 127. 2. Iifirain, 5. * Amerciament (in Mercy. of the Lord) is 4 pecuniary 
8 cop. Puniſhment for any Offence committed againſt the Lord; ot a cer- 
5. 26. tain Sum of Money impoſed upon the Tenant by the Steward, upon 


- 


Preſentment of the Homage or Jury for the Breach of any By 275 


for not doing Suit or Service, or for ather Miſdemeanors putii able 
See B. 4. ch. i. in a Court-Baron, It differeth from a Fine impoſed for an Offence 
$. 16,17. in divers Reſpects. 6. Forfeiture (Forefaift) is a Penalty for an 
er Offence committed againſt a penal Law or Cuſtom, by Loſs of Free. 
Compl. Cop. hold or Copyhold Lands, or of Goods. If a Freebolder alieneth his 
hy 57.58. Lands in Mortmain, or ceaſes for two whole Years to perform W 
*Inft. 59.2. Services, or pay his Rents, and hath. not upon his Lands fufficien 
3 Int. 227. Goods or Chattels to be diſtrain d, be forfeiteth his 8 
| $06,507,508. and the Lord may make a Grant of it. A Copybolder may fo 
feit his Lands by ſpecial Cuſtom, when upon the Deſcent any 
Copyhold of Inheritance, the Heir of full Age, not being beyo 
Sea,  faileth to come in to be admitted to his Capyhold, att three 
Proclamations face at three N Courts ſic him; 1 
Copyholder refuſeth to appear upon Warning, and perfor Suit a 
| 8 Jing or refuſeth to be fone ob the Homage or jury; or be- 
ing ſworn, refuſes to preſent according to his Oath ; If upon Ad- 
Rep. 27, 28. mittance he does not pay his Fine, if certain; or deniet to pa 
8 or commiteth. Waſte yoluntaty ot permil- 
Sona 9 five, when there is no Cuſtom for his ſo doing; (for the | 


- 


2 Mod. 229. his Rent upon De I nor 


Hob. 135, the Manor muſt direct what is Waſte in Houles, Trees, &c.) I he 
leaſeth his Copyhold above the accuſtom'd Term without Licenſe b 
Deed ; if he leaſeth his Copyhold for one Year, and ſo from Year 
Year during the Life of the Leſſor, reſerving one Day; for this, is 
a Leaſe for two Years at leaſt, and the Reſervit . in every 
« , Rep. 26. Year is Fraud, All theſe are Forfeitures % fa&o. * 1 ge · 
8 75. neral Cuſtom of England, a Copyholder may make a | * 
Compl. Cop. one Year without Licenſe of the „If a Copyholder commits 
$. 33- Treaſon or Felony, or is a Popiſh Recuſant, yt does alien by 


| the Homage. 


S0. 301. Deed ; theſe are no Forfeitures, till, Preſentment | 

3 Cro. 233, An Idiot, Lunatick, an Infant under the of fourteen Years, 

Ge, oer a Feme Covert, cannot forfeit. But if a Feme Covert does Any 

Cop. 6. co. Act by the Conſent. of her Huſband, which amounteth to à For- 
p. 9. 59 V. Ws 

-  Feiture, this js a Forfeiture of her Eſtate. If the Huſband Som- 

, mits Waſte, this is a Forfeiture of the Wife's.Copyhold, Where 

©, Rep. 21. the Lord enters for a Forfeiture, he Mall hare e Corn then 

growing, However, in all theſe Caſcs, if the Lord doth any 

hing whereby he doth acknowledge him his Tenant after For- 

Cokes feiture, and after the Lord hath Notice thereof, this * Acknow- 

Fare r Cop. ledgment amounteth to a Confirmation, If there be T eo 
« 2 14. Rey, Life of a Copyhold®, che Remainder for Life, and Tenant + 

1000. Life commits a Forfeiture, the Lotd Thall enter, and not be in the 

ERemainder. Goods are forfeited to the Lord by Waifs, Strays, 

d Se ch. 2. Wrecks, Deodands ", which accrue to the Lord not merely from 

pot. the Tenants, but moſt eee Strangers. They are got 

age 8 ay lang, 00... they add any Perfection to it. 

1 Coke's are gain'd by Seiſure 32 7. Eſcbaats are when Lands 

5 8 Cop. fall to the Lord for want of of or ſpecial to inherit 

' * them, But before the Lord enters, there ought to be a Preſent- 

ment 


Ghar 4b. I. Laws "bf 255 
ment of the D ofa Proclamations to come in and . —_—_ 
3 this ordinary Sort of Eſcheats, there is another; as Where 
any Freeholder committeth Felony, and is attainted. For then after 
— King hath had his Year, Day and 'Walte, the Land ſhall eg, a 
to the Lard as an Eftbeat *. n 
> Sometimes where = FOOT, wry cannot he divided, a8. 6 Rep. 1. 2, 
Fan Heriot, Payment of a Horſe or Hawk yearly, upbn Alir- 8 Rep 105, 
of Farcel af the Lands by the Tenant, the Services ſhall - 14 © 
multiplied; and every Alienee ſhall render the entire Service; and & b. 
t — Purchaſe of Pareel by the Lord, the Whole is extin@, except: Lag 5 
1 Cafe of Fealty and Heriot-Cuſtom. Such Perſonal Services as are Lit #3 . 
be done to the Perſon of the Lord, as' Fealty, ſhall maltiply /: 
Apd | here j the Lord, purchaſes Part they ſhall remain for the Ne- 
fidu eServices are for the Advancement of Religion, Cha- 
= Juſtice, or for the Benefit of the Commonwealth, they ſhall re- 
main, tho' the Lor purchaſes Part. But Perſonal Services that are 
for the 288 of the Lord, as as to feaſt the Lord and his Fa- (3 
ts. 3 e „or to exerciſe a Pet ſonal Office under — 
ack "Be multipfed dy Alrenation of Part; 
att of the Tenancy by the Lord extinguithes al fach 
o If Parcel of the Land holden by entire Service 


- as Shit Service, But i if the Service is to render r 
g Pie of el ad leg dy the Tenant, nf ye "I'S. 
eps to the Lord; . Fern f Yale the Sies, = 
r before the Lord took his Part. r 
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Lit. 75. Tenant by Copy. of Court-Roll, (not Tenant by Court-Roll) or 
9 Rep 76. a. Copyholder, is the only Tenant in Law, who holdeth by Copy 
of any Record, Deed, &c, his Eſtate is entered in the Roll, and 
the Steward delivers him a Copy of it. Copyholders, tho“ in the 
Eye of the Law they are but Tenants at 15 Will of the Lord, 
Li 77. their Lands being Parcel of the Lord's Demeſnes, yet ſtand upon a 


' 61. a ſure Foundation, if they perform thoſe Duties and Services whi 


their Tenure doth require. For if the Lord pretends to expe! 
them, they may either ſue a Subpezna out of Chancery to be re- 
| lieved, or have an Action of Treſpaſs againſt the Lord. For 


altho' they are Tenants at Will of the Lord, yet they are Tenan 
lane, which the Lord 


| ©, Rep. 21, at Will : according to the Cuſtom of the Manor, which 


1 nn en | een 
Oy By particular. Cuſtom, the Wife, may be Tenant in Dower, the 
Huſband Tenant by Curteſy. 


* Lit. 81. Copyholds of Inheritance are not Freehalds, yet are created 
* 4 Rep. 22, by the ſame Words as an Inheritance at Common Law; and De- 


Coke's ſcents and Surrenders. of Copyholds of Inheritance muſt be go. 
9 verned by the ſame Rules - Deſcents and Conveyances at ho 


Was. 16, Common Law, But they have not other collateral Qualities which 
75:1 Re, Other Inheritances have; for Copyhold Inheritances ſhall not be 
Ray. * ; | 

16655 Aſets to bind the Heir. EE e eee toe eee ee 
Vid. Occu- The Pillars of a Copyhold Eſtate are, that it hath been de- 
pancy, id. 2: iel or demiſeable Lime out of Mind by Copy of Court-Rall ; . 
' 4 Rep. 24, the Tenements be Parcel of the Manor, or within the Manor. 

nr S of the Manor and Preſcription N * 

3. As to the Method of Granting Co yhold Eſtates. e . 

1 Rep. zo, * A cuſtomary Manor, Lands and Tenements an, be, £7 exited 
1 by Copy, and whatever concerneth; Lands or Tenements, as Un- 
Coke? derwoods, Tithes, Sc. But Things that lie not in Tenure are not 


Copel. Cop. grantable by Copy; as Rents, Common in Groſs, an Advowſon.in 
. 


Ge 413. Grols, Ste wardihips; for theſe cannot be held by any Manner of 


Service, A Common or Advqwſon a ent may paſs by Copy, 
and o a Fair appendent.'to.a Manor, by Reaſon of the Pine 
Thing to which they are appendent. | LI ade dis 
Now in paſling a Copyhold, there is the Grantor, the Grantee, 
and the Grant itſelf to be conſidered, | 1. 4 
The Grantor is ſometimes the Lord himſelf, ſometimes a Capy- 
bolder. The Lord when he is abſolute Owner, as when the Lan 
come to him by Purchaſe, Forfeiture, Eſcheat. His Grant is called 
a voluntary Grant; and the Grant by the Lord himſelf may be at 


| d 4 Rep. 26. any Place out of the Manor. The n Surrender, 
* 


as ſhall be ſhewed by and by. So that the Lord is only an Inſtru- 

ment of the Conveyance: upon a Surrender, not a Conveyor, as in 

a voluntary Grant. an n eee 4 1 

I be Grantees are hat are capable of a Grant by y, and 

i Cokes to whom the Grant is made. All ſuch may be Grantees of a Co- 
Compl. Cop. pyhold Eſtate, as are capable of a Grant by Common Law. The 
\ 12 take a Copyhold to his own Uſe by a Surrender 
generally into = Hands of Be Lord, or to the Uſe of che Lord. A 

: = vert may receive a Copyhold Eſtate from her Huſband, be- 

k 4 Rep. 29. cauſe ſhe cometh in by the Admittanee of the Lord © 2 


4 
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CHAP. I. Laws of England. In | 


Grantees may be admitted by Attorney, if the Lord conſents *. If the 9 Rep. 76. 
Grantee is not born, or not capable of taking, at the Time of the 
Surrender, yet if born and capable at the Time of Admittance, 
that is ſufficient *. But ſuch a Grant by the Common Law is void. 1 Lev. 135. 
The Grant of Copyhold Eſtates regularly paſſeth by Surrender 3 — ay 
and Admittance. And if the — Is eo HET there muſt See p. 11. 
be a Preſentment. Therefore three Things are to be conſidered, nt 
the Surrender, the Preſentment, and the Admittance, 
1. A Surrender (Surſum-Redditio) is the Yielding up of the Land Lit. $. 74: 
by the Tenant to the Lord to the Cuſtom of the Manor, 
to the Uſe of him that is to have the Eſtate. It is different from a 
Surrender © at Common Law. Surrender is a Word ſo neceſſary, See ch. 3. 
that no Words can ſupply its Place. Neither can a Copyholder f. 
transfer his Intereſt to a Stranger, otherwiſe than by Surrender. 
So that if one would * exchange a Copyhold, with er. both © Coke's 
muſt ſurrender to each other's ſe, and the Lord admit accordingly. © 1 "ns 
IF one would: deniſe « Copyhels lb . 
but he muſt ſurrender to the Uſe of his laſt: Will and Teſtament, 10. 58. > 5 
and in his Will declare his Intent; and ſuch Will need not be at- 
teſted according to the *Statute. * But the Chancery will 3 
Defe&t or Want of ſuch a Surrender in e 8 ie OT cr ge. 
younger Child unprovided for, (not of a Baſtard, nor of a Bro- Ca. Tem 
ther,) againſt an at Law; and alſo in favour of Grandchildren ; Tub. f 1 75. 
and for the Relief of Creditors, where a Copyhold Eſtate is charged Cg bald. 
with the Payment of Debts. If I am ouſted of my Copyhold b Wan. G1. 
another, a Releaſe to him is void, if he is not admitted; otherwiſe * Wa. 4906 
it is good, if admitted. * A Copyholder may ſurrender to the Uſe NK 
of another, reſerving Rent, with a Condition of Re-entry for Non- 
payment, and upon Non- payment enter, 
r. Cuſtom en the Kingdom, that every Copyholder 
in Court; and he need not alledge any particular et 39. & 
1 * And fo without Cuſtom he may ſurrender out of ** 
Court to the Lord himfſclf. But if be ſurrender out of Court inte? Af. i 
the Hands aſt be parc Tenants, or 59*- 


1177 
5 


the det without Ude, E 277. 
his Buſineſs being only to keep the Court : But this DiſtinQion ſeems *.©* 5** 
to be laid aſide. A Tone me ee eb, 165. 
a Feme-Covert, unleſs by ſpecial Cuſtom ; becauſe ſhe is to be ſe- 114 A7 
cretly examined by the Steward, whether ſhe doth it willingly, or 
without Force of Ber Huſband 14 Copyholder being a Jointenant + 1 Tag. 59. bs 
nary wile agar Foun: rg args, > ou to the * Q. 100. 
Uſe of his Will; and if he dies, and this is preſented at the next 

Court, his Deviſce ſhall be admitted ; for by the Surrender the Join- 
tenancy was ſevered. 


All Surrenders may be made by 2 may * 9 Rep. 76. 
r "ks 


4 Aa Ins — lp the N 
t a ſpecial Steward or Deputy to go to a Priſon, 
8 lon, and take « Surrender, foe Nat Che, 
In ſome Manors, a Copyholder ſurrenders his Copyhold by hold- i 14. Ray. 
ing a little ® Rod in his z which he delivereth to the Steward $58. 
to deliver it to the Party to whoſe Uſe the Surrender is made in the M“ 


Nn Name Compl. Cop. 
$ 39 


We . 1 W Pr e e 
„ * — 
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Name of Seifin ; and theſe are call'd Tenants by the Yerge 5 Virgd) 
taking their Name from that Ceremony of the Red, And in ſome” 
Manors a Straw is uſed, in ſome a Glove. 
N Tho' there is a Surrender, yet the Grantor * continues Tea: 
8 72 . till the Admittance of another. But he that has ſurrender'd cannot 
paſs away the Land to any other, or make it ſubject to any other 
Incumbrance than it was ſubject to at the Time of the Surrender. 
And if he ſurrenders afterwards to the Uſe of another, the Surren- 
der is void; * and a ſubſequent Admittance cannot make that good 
which was void from the Beginning. And tho' the Surrender is 
made out of Court, the Grantor cannot diſpoſe of the Lands other- 
wiſe, or countermand his Surrender made upon valuable Conſidera- 
tion. Perhaps a Copyholder may revoke a Surrender made out of 
Court before Þ Preſentment, if the Conſideration. i is n natural Lowe: 
and Affection. 
A Surrender to be in Force at a Day to come is void, as + well » 
Livery and Seifin to take Effect in futuro. 
If a Copyholder will ſurrender to the Uſe of the Lotd; no Ad- 
mittance is neceſſary ; and if the Lord makes a voluntary Grant'of 
a Copyhold, no Surrender is requiſite. ' A Surrender of Copyhold 
Lands, and a Conveyance of Frechold Lands ought to have the 
Id. Ray. fame ConſtruRion *. 
52 2. The Preſentment is an Information in Court to acquaint the 
Lord, or his Steward, with the Surrender out of Court: And this: 
« Coke'®s Surrender is not effectual till preſented in Court. By the general 
E Cop. Cuſtom of Manors, the Preſentment is to be made at the next 
#4" Court immediately after the Surrender, or elſe the Surrender is 
void. But by ſpecial Cuſtom, it may be at the ſecond: or- third 
Court. And this Surrender is to be made in Court by the fame 
Perſons that took the Surrender out of Court, in all Points material, 
according to the Tenor of the Surrender. And therefore if the Sur- 
« Idem 5. 40, render is © conditional, and the Preſentment abſolute, all is void. 


#1 .g If the? Steward omitteth the Condition in his Entry on the Roll, 
%g. upon Proof in Court, the Roll may be amended. * If one ſurren- 


1 loft. 59. b. ders out of Court, and dies before Preſentment, if Preſentment is 

cookers O, made after his Death, it is good. So if he to whoſe Uſe the Sur- 

9.40. render is made, dieth before Preſentment, yet upon Preſentment 

4 N 25. made after his Death, his Heirs ſhall be admitted. The ſame Law 

ap 529b. is, if thoſe into whoſe Hands the Surrender was made, die before 

62. a. Preſentment, upon Proof in Court, that ſuch a Surrender was made, 

Cant Cop. the Lord ſhall be compelled to admit accordingly. And if they into 
5. 40. whoſe Hands the Surrender was made refuſe to 2 __ e 

Petition exhihited in the Lord's Court, the Party have 

Remedy. And if the Lord will not do him Ribs he he may ſue the 

Lord and them that took the Surrender in Chancery for Relief. | 

3. An Admittance is the giving of Poſſeſſion to a Copyhold Eſtate, 

and is like Induction to a Benefice. A Court of Equity will force a 

Lord to admit a Copyholder, or if the Lord or Steward refuſe to ad- 

9 mit a Surrendree, 40 may enter . Admittances are Three - fold. 


Upon voluntary Grants; upon Surrenders j upon Deſcents. 1. An 


— 


Quad ab initio non voluit, tract n non poteſl convaleſeere, 2 Rep. 53. 
V Rep. 135. 10 Rep. 62. 


3 Admit- 


— on ——— — * 
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Adwiittanevupen a voluntary Grant is made by the Lord, where the. Coke" 
Lord is Proprietor and Owner, and yet an Inſtrument; for here gt Cop. 
tho' it is in his Power to keep the Land in his own Hands, yet if he ich 
does difpoſe of it, he is bound to grant the uſual Eſtate, and reſerve the 
uſual Rent, and payable as before; the Copyholder that comes in 
by the voluntary Gtant not being ſubject to the Incumbrances of the. f rep. 63. 
Lord before the Grant. 2. An Admittance upon Surrender is where 
the Lord is not Proprietor ; but only a neceflary © Inſtrument of Con-. Rep. zz, 
veyance ; "the Party claiming his Eſtate under him that made the Sur- 23: © 
render.” But till the Admiſſion; the Tenant hath no Eſtate; 'and (een? 
therefore cannot ſurrender it again to any Stranger before Admittance. Compl. 
Vet any AR implying the Conſent of the Lord to the Surrender after gl. Ar. 
Notice of it, as'accepting/the Rent out of Court, is an Admittance in 502, os. 
Law before any Preſentment; for the Lord is now ſatisfied his Duties. 
The Admiſſion of Tenant for Life or Years is an Admiſſion of him 
| who has the Remainder, but not ſo as to prejudice the Lord of his 
Fine where due by ſpecial Cuſtom . A Copybold Eſtate cannot bes t M tes 
furrendered by Attorney without Deed; but one may be admitted to 120. 
it by Attorney without Deed. For there is a Difference betwixt paſſing ? — — 
an Bftate by an Attorney, and tho Reciving of an Eſtate by him. 3. An 
Admittance upon _ is where an Heir is Tenant by Copy im- * 4 Rep. 22, 
mediately upon the Death of his Anceſtor, eſpecially as to Strangers. 27 _ 
The Lord is here a mere Inſtrument; for the Heir may enter upon Comęl. Cop. 
the Land, take the Profits, bring Actions of Treſpaſs, and ſurrender to 5. 41. 
whoſe Uſe he pleaſeth before Admittance ; tho” he cannot be {worn of * Ce. 36. 
the Homage or Jury before Admittance, or maintain a Plaint in the 
Nature of an Aſſiſe in the Lord's Court, before he is complete Te- 
nant, If the Heir dies, his Heir may enter, takę the Profits, G c. 
An Admittance'is not neceſſary to ſtrengthen the Heir's Title, but to 
give the Lotd his Fine. But yet if the Heir is of full Age, and will 
not come in to be admitted, and take up his hold in Court, if 
the Death of the Anceſtor is preſented, and Proclamations made for 1 
him to that Purpoſe, he may forfeit his Eſtate as before - mentioned. 
ot incur a Penalty, as the Cuſtom of the Court directs. WE — 
- * She who hath a Widow's Eſtate, by the Cuſtom of the Manor, Hob: 181. 
upon the Death of her Huſband Copyholder for Life, hath the Eſtate . l. Abr. 
immediately veſted in her; for by the Death of her Huſband! the 
Kaw caſts the Eſtate upon the Wife before Admittance. Her E 
is only a Branch of the Eſtate of her Huſband, and no Fine is due, g.. 
from her to the Lord. But her Huſband muſt die ſeiſed; not if in inen. 


his Life-time after Marriage he ſurrenders, or for for valuable Conſi- — 


deration agrees to ſurrender, his Eſtate into the Hands of the Lord C. 14a 
to the Uſe of another, and then dies. | | * 61. U 


The Lord himſelf may admit * out of Court and out of the Manor; Nep. 26,27. 
but ſo cannot the Steward, unleſs at a Court holden out of the Manor ft. . 
by ſpecial Cuſtom. 19 n T6 Nang | i 


. : 


A Copyholder be admitted | Kirch. 16s 
older cannot mi ttorney without Leave of Nb. 165. 
the Lord, becauſe he muſt do Feal 2 


Perſon, as aforeſaid. / " 166 3. a 
4. Of Fines. upon Copyholdſddez. See B. 4.ch.1 


A Fine is a Sum of Money id to the Lord of the Manor fot an ** 3 
Admittance into any Lands or Tenements holden of hitn. By'the be. . 
p ůͤ— ů— y Fines after Ad- 25. 
ms; for Ademltines Cauſe of the F n i 
ultom c 


they are to pay Fines upon Licences granted to them to demiſe 1.5 FE 
by Indenture. Fines may be due by Change of the Lord, or by 6 $9. b. 
Change 1 Str. 65 4. 


— 
f 4 > * —— „„ — —_— 
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Change of the Tenant. Of the Lord by Death only, and accord- 
ing to Cuſtom. If it were by Change of the Lord upon Alienation, 
the Copyholder might be oppreſſed by a Multitude of Fines by the 
Lord's own Act. Of the Tenant, either by the Act of Gad, as 
Death, or the Act of the Party. Theſe Fines are due upon volun- 
tary Grants, Surrenders, and Deſcents. [See 9 Geo. 1. ab. 29. for 
enabling Lords to recover their Fines, when Copyholds deſoend to 

Infants or Femes Covert.] 
Fines taken of Co denden are either certain by Cuſtom, or un- 
certain. But tho x £4 Fine is uncertain, yet it muſt be reaſonable, 
1 196. perhaps a Vear's Value, or a Vear and an Half a, and that Reaſon- 
2 Sir. 1042. ableneſs ſhall be determined by the Judges. And tho it is ad- 
© Judged afterwards to be a reaſonable Fine, Conteſting it is no Forfei- 
ture; becauſe it was Matter of Controverſy, whether it was reaſon- 
able or not? If the Fine is unreaſonable, che! Copyholder is not 

bound to pay it. 
36 If « Copyholder in Fee farrenders to the Uſe of one for Life, the 
: * Remainder to another for Life, the Remainder to another in Fee, 
> 1 Roll. Abe there is but one Fine due; for the particular Eſtate and the Re- 
8 mainder are but one Eſtate: Vet there may be a Cuſtom to the 
_ cont 

The Lord may have an Afton of Debt for his Fine. But if the 


© r3 Rep. 2. Fine was © uncertain, the Copyholder muſt have Notice, and a rea- 


4 Rer. 27. ſonable Time to pay it, if 3 no Time. But a Fine 
certain ought to be paid 
5. Of Copyhold Cuftoms, _ 
Cole“ A Copybold * Cuſtom is a Law not written, eſtabliſhed by Uſe, 
Compl. Cop. and. pra iſed Time out of Mind within a' Manor. Cuſtom is the 
7 Rep. 2. Liſe and Soul of Copyhold Eſtates ; for if Copyholders break their 
Cuſtom, they are ſubje& to the Lord's Will. Cuſtom muſt be 
+ Int 58.6. Time out of Mind for a Copyhold cannot begin at this Day. 


— Where there is no Cuſtom to Copyhold Eſtates, they ſhall be 
1 = xt directed by the Rules of the — Law. 


| * It is impoſſible to ſet down all aha Celtoce of Manor, But 


> Coke's they muſt be, 1. Rea anodes and thereſars k Oultora, that.no Te- 
1 Op. nant of the Manor ſhall put in his Cattle into his Common after 
Rich :0z, the Corn fevered, till the Lord hath put in his Cattle, is a yoid 
203, & Cuſtom. For perhaps j «wg ener int,” oh ue 
W then che Teouns ſhall lob thei Profits of it. 2. According to 
| * Common Right ; And therefore if the Lord will preſcribe to have of 
Copyholder a Sum of Mon ork 7 >. Hague Tongs 1g 
ES AT Sake of Juſtice. But to have a 

Fe. for an — Court for the Benefit of ſome 


within Ne which is epi role apr is a Preſ 
Conſideration. _ to have a Penny 1 * 15 
ro' the King's Highway in that is void. 4. They ought 


do be compulſery, ner left to the Liberty of the Tenant to obſerve or | 

not obſerve them. - 5. Cuſtoms, ought to be certain; for an uncertain 

Thing cannot be continued Time out of Mind. 6. They ought 
See p. 7. ante. to be beneficial to the Lord or Tenant. 


4 
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6. A Copyhold Eſtate is extinguiſbed, whenever it becomes not* Coke's 

demiſable by Copy. I. By Ad of the Lord; as if a Copyhold of Ser Cop. 
cheateth, and the Lord granteth away any Eſtate therein by Deed. 
This is an Extinguiſhment, becauſe once not demiſable. But if he 
keepeth the Copyhold in his own Hands, this does not deſtroy the 
Copyhold. 2. By Act of Law; as if a Copyhold eſcheated be 
extended upon a Statute of Recognizance acknowledged by the Lord 
or if the Wife of the Lord hath this Land aſſigned to her for her 
Dower. z. By the Act of the Copybolder; as if he accepteth a Leaſe 
for Years at the Common Law from the Lord of the Copyhold. 
Thus a Copyhold Eſtate may be extinguiſhed. a-\ 

The Statutes which do relate, or do not relate, to Copyhold 
Eſtates, are taken Notice of under proper Heads ; as under Title 
Health, Eftates-Tail, Jointures, Jointenancy, Fines, Cævenants to 
fand ſeiſed to Uſes, Leaſes, Recognizances, Bankrupts, Forgery, 
Cottages, Limitation of Actions, Execution, &c, But in ge- 
neral, it is to be obſerved, * That when a Statute or AF# f Parlia- ; Rep. 8. 
ment altereth the Service, Tenure, or Intereſt of the Land, or other 22 
Thing in Prejudice of the Lord, or of the Cuſtom of the Manor, f to * 
or in Prejudice of the Tenant, the general Words of the Statute ex- 
tend not to a Copyhold Eſtate: But when generally made for the 
Good of the Commonwealth, and no Prejudice may accrue by Rea- 
ſon of the Alteration of any Intereſt, Service, Tenure or Cuſtom of 
the Manor, there uſually Copyhold Eſtates are within the general 
Purview of ſuch Statute. - | ; | 


n 
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XI. *Eſtates in Antient Demeſne are certain Manors which were Of Etates in 
Antient Demeſnes of the Crown, and in Poſſeſſion of Edward any te De- 
the Confeſſor, or William the Conqueror, and ſo appear in the F. N. B. 4 
Doomſday Book in the Exchequer. ds in Poſſeſſion of a Sub- 8 
75 are called Demeſnes, in a different Senſe from the Demeſne Re. My 

nds of the Crown. Demeſnes or Domains in the Hands of a ; Rep 105. 
Subject are derived 2 Domo, becauſe t are Lands in his Poſ- 9 Rep. 31. 
ſeſſion for Maintenance of his Houſhold. But the Demeſues or , $42 
Domains of the Crown ſignify Lands held originally of the King, 143. **” 
who is abſolute Lord, having proper Dominion; and not by any + Loft. 269, 
feudal Tenure of a ſuperior Lord, as of Fee. Eſtates or Lands 
held in Secage of theſe Manors by ſuch Service as is required, 
Fg ia; of the Manor, are alfo called Antient 
Demeſne. | ! | 

During the Time that Lands in Antient Demeſne are in the Hands Rel. Ab. 
of the King, they are Frank-fee, or free from Service. But if the 3*+ Kc. 
King grants them over to hold of the Manor again, it is Tenure in 
Antient Demeſne. | (2 > Se 

The Tenants hold by the Verge, and have no other Evidences f : 
their Eſtates but Copy of Court-Roll ; yet they are ſaid to have | | 
Freehold. | r a 

Regularly all general Statutes extend to Antient Demeſne. _ But . ſad. 269. - 
the Lord in Antient Demeſne and his Tenants are exempted and 
diſcharged from Taxes by Parliament, unleſs ſpecially named; from 
Toll in Fairs and Markets, for all Things concerning Hu 
and Suſtenance ; from Expences to Knights of the Shire ; the Te- 
nants are not to be ſued ad wa out of the Court of that 

0 Manor *, 


, 
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Manor*, and. ſhall not be put upon Juries out of Antient Demeſne, 
nor af at any other Court; becauſe by their Tenure they are 
— 1a apply themſelves to the Manurance and Huſbandry of 
the King's Demeſnes; and to reap the Corn, Gc. for furniſhing his 
Houſhold with neceſſary Proviſions. And therefore for thoſe Lands 
ſo holden, they have this Privilege at this Day; tho' the original 
Cauſe thereof is ceaſed, and their Services changed into Money. 
INS 221: But for buying and ſelling of Wares, that riſe not upon the Manu- 
1 Cro. 227. and of thoſe Lands, or for other Lands, held 
1 Roll. Abr. the Common Law, they ſhall not have this Privilege. 
dee of Fain Lands in Antient Demeſne are extendible upon a Statute-Mer- 
and Markets, chant, Staple or Blegt ©. | 2; 
ch. 2. poſt. Now follow Eſtates which may be either Inhcritances, Freebolds, 
4 Int. 278, or Jeſs than Frecholds. | 5 


Of Bflates XII. An * Eflate Condition is an Eftate granted in Fee-fimple, 
N er Fee-tail, for Life 4 1 with a Quality annexed by him that hath 


tion. 
*1 Inſt. 201, a. Eſtate, Intereſt, or Right to the ſame, whereby the Eſtate granted 
Lit 325. 326. may be either defeated, enlarged, or created, upon an uncertain 


Event. 
; omg upon Condition in Deed, and upon Condition 
in F 


1. A Condition in Deed is expreſſed by the Party in legal Terms. 
And here if a Feoffment is upon Condition, That one pay ſo much 
* Lit. 330, Rent, or provided or ſo that he pays ſo much Rent, it is not ne- 
33 k. 20g 4. Ceſſary to add a Clauſe, That upon Nonpayment of the Rent, it ſhall 
ge lawful for the Feoffor and his Heirs to enter, (tho' it is common! 

done) becauſe the Feoffment is upon that Condition. But ti 
Words in a Deed, (viz.) F it happen that the Rent be behind, 
Kc. give no Re- entry, if a Clauſe of Re-entry is not added. A 
Lit. 360. Conveyance in Fee upon Condition not to Alien, is void: For it is 
— 2 b. abſurd, that he that hath no Poſſibility to have the Land again, ſhould 
reſtrain one that hath the Fee - ſimple, of Power to diſpoſe of it. 
So it is if a Man is poſſeſſed of a Leaſe for Years, a Horſe, or 
any other Chattel or perſonal, and gives or ſells his whole 
Property therein upon ſuch Condition; becauſe it is againſt Trade 
and Traffick. But one may give an Eſtate in Fee, upon Condition 
ü that he ſhall not alien another Eſtate, or that he ſhall not alien the 
* Lit. 361- Eſtate to a particular Perſon, for be is not thereby reſtrained of al 
4b. tis Power to alien. And in this Caſe, if the Feoffee enfeoffs another, 
to the Intent that he ſhould enfeoff ar alien to that particular Per- 
ſon, he hath broken the Condition. And obſerve, that whatever 
is prohibited by Act of Parliament, may be prohibited by Condi- 


l. 223. tion ; * and yet a general Power given by Act of Parliament may be 


2. 224-2. 
6 Rep. 41, reſtrained , 

4®, 43» | 

See of Condi- I . 
tions, ch. 3. f a 


a 8 Expreſſio corum ques tacite inſunt, nibil operatur, 1 Toft. 191. a. 205, 4. 4 Rep. 73. 
8 Rep. 50, 145. Mt 
Dune - dubitationis cauſt) tall infernntur, commnen lem non lad, 1 Toh. 


5. A. | 
IF Regulariter non valet pactum de re mea non alienanda, 1 Inſt. 233. 2. 

Rerum ſuarum quilibet eft moderator et arbiter. Ibid. 

x I aliqui4 probibetur eri ex direclo, probibetur et per olim. 1 Iuſt. 223. 
b. 3 lift. 158. A 


we ith Aids — neem — — 0 
CHAH T. Dur of England, - 13 
A (rom: Bart, dead, and "Gage a Pledge) is a Paw. * Lit 332. 
of Land, c. for Money borrowed, S 
ditor i the Bl 15 not repaid on the agreed Law, verb 
d ns, is ealled the Mort or ; I Wha dere 0 
Mos of awn is made, is called t Mortgage. It is uſually 
made by à Leaſe for a For ren of Yeats, or by Aſſignment of 
a ſubſiſting Leafe, or in by Leaſe and Releaſe, and the Cre- 
ditor holding the Land upon this Agreement, is in the mean Time 
called Tenant in Mortgage ; and holdeth the Eſtate upon that Con- 
dition in Deed. But till Failure is made of Payment, the Mort- 
gagor holds the Lands; r iy 
S or hath an of 
demption in the Court of and he may call the Mortgagee 
to an Account for the Profits. nd x Moryagee the! in Polſon, 
fl one rs Bio void, ' unleſs by expreſs 
Deed, or that the Advorſon is the ly 
7 d Prec. Ch 71, 
Ant a Peet, in Fee, of On in Tad, 6r beg for Life Com 343. 
or Years, be made upon Condition in Detd, That if the 51 336 
Feoffor, or the Grantor, or Leffor, ot his Heirs of Execiitots, 35. 
pay to the Feoffee, Grantee or Leſſee, ſuch Sum of Money at a 
certain Day, then the Feoffor, Grantor, ar Leffor, his Heits, or 
Executors, may re-enter. 
In the former Cafe, the Mortgagor Keeps the Poſſefion till Fa- | - 
= _—y e 0 rr ty ee pow 
ſently, Payment 
A in Carte of Bywit, hat where Cands'arv mort. 
ce, the ortgager the tſt Incumbravee, 4 2 Vent. 
ped thei his own Mortgage : And be fall hold the Land apainſt 338. 


the fecond M he is fatisfied the Mone he paid the 
firſt Morrgagre, Tad allo hiv een whe he Pit Mort- 
2a But when © Part only of the Lands are O d to the firſt \* 2 Vent. 
and the whole to the and after to "the "if the third 339- 
buyeth in the firſt Title, it ſhall Proteck only that Part 
pages coming E 


; bd then 

8 r | 
fubſcquent- to the firſt, thi" be- 
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I 


a Lit. 1 


5 Rep. 9697, 


1 Inſt. 209. b 


210. a. 


„—— — nne 


Upon a as „Mortgage! in Fee; if the Feoffer maketh his Executors, 
and dieth before the Money is paid, the Redemption Money ſhall 
be paid to the Executor, tho he is not named, and not to the Heir. 
But the Words of the Condition may be ſuch as the Payment ſhall 
be made to the Heir, as when particularly named, and then the 
Money cannot be paid to the Executors. And if che Words of the 


2 Inſt 209. b. Condition be to pay the Money to the Feoffee, his Heirs * or Exe- 


210. à. 


e 2 Ventr. 
345, 351. 


4 2 Ventr. 
365. 


cutors, then the Feoffor hath Election to pay it to either of them. 
If the Feoffee is to pay to the Feoffor, his Heirs and A/igns, and 
before Payment, the Feoffor makes his Executors, and dieth, the 
Feoffee may pay the ſame either to the Heir or to the Executors ; ; 
for the Executors are his Aſſigns in Law to this Intent, where the 
Feoffor has but a bare Condition, of which he cannot make any 
Aſſigns; and therefore the Law will find out Aſſigns for him. But 
if the Feoffor is to pay to the Feoffee, his Heirs. or Aſſigns, and 
the Feoffee dieth before Payment, he muſt pay it to the Heir, for 
the Executors in this Caſe are no Aſſignees in Law. Here 3 85 
were only intended by the Condition to be Aſſignees of the 

But in Chancery it is a conſtant Rule, that Money to be paid on 
Mortgages, upon the Nn of the Maytgagee. in Fee, ſhall go to 
the Executors. 

The Court of Chancery cannot ſhorten the Time of 88 of 
the Money, that is given b expreſs Covenant and Agreement of 
the Parties, but may mi dog it; and then upon Non- payment, 
the Practice is to forecigſe the Equity of Redemption of the Mort- 
gagor, and to make the Eſtate abſolute in the Mortga | 

Isee 27 El. ch. 4. Againſt fraudulent Conveyances, 

By the 4 & 5 W. & M. ch. 16. F any Fa. 4g ay FF 
or other 32 Confideration, ſhall 5 er a Judgment, * 
Recognizance, and ſhall afterwards, for other Money borrowed, or 
other valuable Conſideration, become indebted to a ſecond Creditor and 


: 


Por tbe Security of ſuch ſecond Debt, ſhall martoage. Lad to the 
; ſecond Creditor, or to any other x ** in 2 for bom and ſhall not 


ive Notice in Writing of of Juch Jug ment, &c. to the Mortgagee, 
efore the Execution Mortgage ; Such * hal 
have. no Benefit im Eouity, eng e Land morigaged d; 
unleſs ſuch Mertgagor (upon, Notice ro . ee in 
ting under Hand and Seal, atteſted "pr es, Q ; of uch farmer 
—— &c.). ſhall within diſcharge the 
yo and cauſe the ſame to be ON 5 or ee by Record. 
And if any, Perſen, who ſhall once mortgage Lands for valuable 
 Confideration, Jha e Again; 1 55 the ſame. Lands, or any Part 


© "theregf, o am other, Perſon,” for valuable Confideration, (the farmer 


—_— being in Force) a al not diſcover in Writing to the ſe- 
r . Mortgagee th 157 Mortgage, ſuch Mortgagor i 
22 0 or . 0 tion _—_ the ſecond or after 
Morigagee. But fuch fred or WT tad may redeem any 
Jor mer Mortgage.) CHRON 4 #4 5:1 T | 819211 
** e A 75 . * — Tc r. oft *& NF 
un facit ceſſare tacitum,” | 1 Inſt. 210. . 5 Rep. 97. 7 Rep. 40. 
11 4 | 1 
0 wnius perſenæ alterius. 1 Inſt. 210. 2. | | 
2 ard — rin t. 1 Rep. 435. f 


— 9 a — 
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Lb ü 


. 


9 


* 4 


age, or otherwiſe lawfully exclude ber ſelf t: 
we” 1 - 4 & 5,W. & M. ch. 20. No Judgment 


duly entered, ſhall q fed any Lands or Tenements as to Purchaſers of . 


Lb & 3 An. cb. 4. 5 dn. ab. 18. 6 An. cb. 35. and 8 Ges. a. 
cb. 6. For regiſtring Deeds, &c. within the County of Nr; and 
7 An. cb. 20. For Middleſex.] | 6 

By 7 Geo. 2. ch. 20. Where an Action on any Bond for Payment 
of Money ſecured by Mortgage, or for Performance of the Covenants 
therein, or any Ejectment to recever P ion of the mortgaged Pre- 
maſſes, is brought 'by a Mortgagee, and no Suit is then depending in 
Equity to forechſe or redeem, the Perſon intitled to the Redemption 

pay to the Mortgagee, or if be refuſe to acrept, 7 bring into 
Court Principal, Intereſt, and Coſts, to be computed by t ho” Of- 
of the Court, and the Monies ſo paid or brought in ſhall be deem- 
ed a full Sati faction of ſuch Mortgage ; and the Court may by Rule 
compel the Mortgagee to re-convey the mortgaged Premiſſes, and de» 
liver up the Tith Deeds to ſuch Mortgagor, or as be appoint. 
1 on Bills of Forecloſure the Court may before the Hearing, on 
the Defendants Application, and Admiſſion of the Plaintiffs Title, 
make fuch Order as if the Cauſe bad been regularly at Hearing, | 

But this not to extend to Caſes where the Right to redeem is can- 
troverted, or the Money due not adjufled, nor to prejudice ſubſequent 
Mortgagees. 

2. A Condition in * Law is that which the Law intendeth or im- tit. 378, 
plieth without expreſs Words in the Decd: As in a Grant of an Of- 379. ji 
fice for Life, the Eſtate is upon Condition implied in Law, that the ,,, b. 233.4. 
Grantee ſhall do his Duty, or othetwiſe that the Grantor or his 8 Rep. 44. - 
Heirs may ouſt him, and grant the Office to another. So in a* i Inft.2r5 4. 
» Leaſe for Life, it is implied, that if the Leſſee make a greater 
Eſtate, the Leſſor may enter. 1 ds tha 

XIII. A Statute-Merchant is a Bond, or Obligation of Record, Of an Etate 
acknowledged before a Clerk of the Statutes-Merchant and Lord bun 
Mayor of the City of London ; or two Merchants of the ſaid City Staple and. 
aſſigned for that Purpoſe ; or before the Mayors of other Cities, as B. 


Tork, Briſtol, Fc. or the Bailiff of any Borough or Town; or other 


ſufficient Men, for that Purpoſe appointed, that have Power to make 
Execution of the ſaid Bond, ſealed with the Seal of the Debtor and 
the King ; upon Condition, that, if the Obligor pays not the Debt 
at the Day, Execution may be awarded upon 8 and 
Goods, and that the Obligee may hold the Lands to him, his Heirs 
and Aſſigns, till the Debt is levied and paid. Now during this Time 
of being in Poſſeſſion of the Lands, the Obligee hath an Eſtate by 
Statute-Merchant, or is Tenant by Statute-Merchant ; the Bond or 
Recognizance being called a Statute, becauſe it is made according 


* — n 


— * 


— 


Qual neceſſario intelligitur, non deefl, 4 Rep. 23. 
Dued tacitz intelligitur, non deefl, Ibid. 
Quedam tacita babentur pro expreſſis. 7 Rep. 40. 
Exprefſm rorum que tacit? igſunt, nibil peratur. 5 Rep. 11. 8 Rep. 56. 
| P p 
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to Form by Statute. [See the 11 Ed. 1. and the 13 Ed. 1. fl. z. 
ch. 1.] In which laſt Statute the whole Proceedings are directed, 
and the Force of the Obligation or Recognizance is ſet forth, and 
(. 15. pot, the Nature of its Execution upon Body, Lands, and Goods. 
A Statute-Staple is a Bond of Record acknowledged before the 
Mayor of the Staple, in the Preſence or one or more Conſtables 
of the ſame Staple; by Virtue of which Statute-Staple the Cre- 
ditor may forthwith Lie Execution of the Body, Lands, and 
Goods of the Debtor upon Non-payment. And then he hath an 
| Eſtate in the Lands by Statute-Staple, or is Tenant by Statute- 
* 4 Inſt. 238. Staple till his Debt is paid. Eftape is a French Word (antiently 
written Eftaple) and ſignifies a a or Market. So that the 
Staple ſignifies amongſt us this or that City or Town where the 
Merchants are commanded to bring their Wool, Leather, Wook- 
fells, Lead and Tin. And the Bond is called a Statute, becauſe it 
is founded on the Statute of the 27 Ed. 3. ft. 2. which ſets forth 
the Manner of entering into it, and of its Execution. This Statute 
alſo ſpecifies the Places which are to be Staples (or Marts) for the 
Commodities aforeſaid, their Duties upon Exportation, and the Ju. 
wee ch 3- riſdiction of the Staples according to Law-Merchant. [See 23 H. 8. 
* ch, 6. and 8 Geo. 1. cb. 25.1 | 
poſt. An Eftate by Elegit (fo called from the Words in the Writ, (viz. 
Elegit 12 Liberari, &c.) is where a Man hath recovered Debt or 
Damages by Judgment againſt another, and within the Year hath had 
a judicial Writ, called an Elegit, to have Execution on all the Party's 
Goods Gee and Beaſts of the Plough excepted) and Half of the 
Party's sor Tenements, to be delivered by the Sheriff to him 
till his Debt and Damages are fully levied. During this Time he 
oo 4. ch. hath Eſtate by Elegit, or is Tenant by Elegit, 
+ 10. fal. Theſe three Eſtates, (viz.) By Statute-Merchant, Statute-Staple, 
and by Elegit, are uncertain Intereſts in Lands and Tenements, and 
*1 Inft. 42.2. yet they are but Chattels, not Freeholds, tho' the Tenants are faid 
c 1 Inſt. 43.b. to hold the Lands © Ur Liberum Tenementum, until the Debts are 
2 Toit. 396, paid. As a Chattel, the Eſtate ſhall go to the Executors. For Ut 
| is ſimilitudinary only, becauſe by the Statute theſe Tenants may 
have an Aſſize, as a Tenant of a Freehold may have; and in that 
| Reſpe& their Eſtates are /;ke a Freehold, [See 13 Ed. 1. cb. 18, 
32 H. 8. cb. 5.] | 
No Execution on any of theſe Statutes ſhall go againſt the Heir of 
the Defendant within Age, or if two Daughters are Heirs, and one 
of them is within Age. . 


Of an Efate XIV. An Eſtate in Lands deviſed to Executors for Payment of 
in Lands gte. Debts, or Legacies, is different from a Power to ſell them. When 
cutors, the Land is deviſed to Executors to be ſold, there the Deviſe taketh 
- 1 Inft.236.2. away the Deſcent to the Heir, and veſteth the Eftate in the Exe- 
cutors ; and they may enter and take the Profits, and make Sale 
according to the Deviſe. So when a Man deviſeth his Tenements to 
be ſold by his Executors, it is all one as if he had deviſed his Te- 
nements to his Executors to be ſold ; becauſe he deviſeth the Efate 
in the Tenements, whereby he breaks the Deſcent to the Heir. But 
where a Man deviſeth that his Executors ſhall ſell the Land, there 
the Lands in the mean Time deſcend to the Heir ; and until the 


Sale is made, the Heir may enter and take the Profits; becauſe 1 * 


4 pa * 2 
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CHAP. 1. Laws of England. 147 
the Executors have only a Power. And when the Executor has the g 
Fate veſted in him, and the mean Profits, he is bound to make . 2 383. * 
Sale as ſoon as poſſible after the Death of the Teſtator; becauſe the ate] 
mean Profits taken” before the Sale, ſhall not be Aſets to pay » gee of aners; 
Debts ; and tHerefore the Executor muſt not be ſuffered to make ch. 6. fad. 
Advantage of his own Negligence and Delay. But if one de- 
viſeth that his Executor ſhall ſell his Land; there he may ſell 
it at any Time, becauſe he hath but a bare Power, and no Profir. 
[But this Diſtinction does not ſeem to be now of any Force, for ogce of Exe- 
the Eſtate itſelf is now held to be Aſſets; but ſuppoſing the Rents cutor, ch. 6. 
and Profits are not properly legal Aſſets in the Hands of the Exe- f Wa,, 30e. 
cutors, yet they are but Truſtees in Equity, and therefore are ac- 2 Was. 416, 
* to the Creditors for thoſe Rents and Profits, as well as 350. 
for the Money ariſing from the Sale; and after Payment of the 
Teſtator's Debts, the Surplus as well of the Rents accrued after the 
Teſtator's Death, as of the Purchaſe Money, is confidered as real 
Eſtate, and the Executors are but Truſtees as to that, and account- 
able for'it either to the reſiduary Deviſce, if there is one, or elſe to 
the Teftator's Hel LAW. 8 | 

© If one deviſeth Lands to his Executors to be ſold, and maketli : 1 Ind. 112. b. 
two Executors, and the one dieth; yet the Survivor may ſell "the 13-181 b. 
Land, becauſe as the Eſtate, ſo the Truft ſhall ſurvive. Hut where 
the Executors have but a Power to ſell, they muſt all join in the - » 
Sale, and if one dies, the Survivors cantiot ſell. Where a Mah «, 14. Rayi 
does ſuch an Act as cannot be good by any other Means but by Vir- 660. 
tue of his Authority, it ſhall be intended to be an Execution of his 
Authority; but where a Man has both an Intereſt and an Autho- 
rity, and does an Act without reciting his Authority, it ſhall be in- 
tended to be done Virtue: of his Intereſt; So Note The Diffe- : Wrms. 1034 
rence betwixt'a Truſt coupled with an Intereſt and a bare Power, (628 
But if the Sale is to be made by the Executors or the 
Survivors or Survivor of them, or by ſuch. as take upon them 
the Probate of the Will, thoſe Words will prevent ſuch Diſ- 


tes. | | | 
Lo Executors have a bare 9 accompanied with a Truſt, 
they cannot ſell by * Attorney; but if they are Owners of the Land, « 9 Rep 73. 
they may ſell by Attorney.” 8 

By 21 H. 8. ch. 4. Where Lands, Tene ments, or other Heredita- © 
ments, are deviſed to fly Executors, and ane or more. refuſes to 
— nf" yet the Refidue that take upon them the Charge of the 

ill may ſell. © | s 2 

This is conſtrued to extend to Executors that have the Efate, 11,6 113.6 
as well as to Executors that have Power only. But in neither Caſe 
may the Sale be made to him that refuſed ; becauſe he remains 
Executor notwithſtanding his Refuſal. * | 

We have hitherto ſpoken of Sale Tenants to an Eſtate ; now 


follow Eſtates in Coparcenary, Tointenancy, and Tenancy in Comt- 


XV. An Eſtate in * Cyparcenary is Where two or more have | 
equal Portion in the Inheritance of their Anceſtors. 15 toons 


Coparceners are of two Sorts, (viz,) Parceners according to the * L.. 20, 
Courts of the Common Law, and Parceners accordipg to Cuſtom 1 Ink. 163. b. 


164, &c, 
I. Parceners 
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1. Parceners by Common Law are, where a Man or Woman 
ſeiſed of Lands or Tenements in Fee- ſimple, or in Fee-tail, hath 
no Iſſue but Daughters; or dies without Iſſue, and leaves only Siſ- 
ters, or Aunts, or other Females of Kin in equal Degree; and the 
Tenements deſcend to ſuch Daughters, Siſters, Aunts, Cc. and 
the Daughters, Siſters, Aunts, or other Females of Kin in equal 
Degree enter into the Lands; then theſe Women are called Par- 
ceners, or Coparceners, and are but one Heir to their Anceſtor, and 
have but one Freehold. But tho' they have but one Freehold, yet 
a 2 164. b. between themſelves they have in Judgment of Law * ſeveral Free- 
holds to many Purpoſes. For one of them may enſeoff the other 
of her Part; and the Coparcenary is not ſevered or divided in Law 
by the Death of any of them; for if one dies, her Part ſhall deſcend 
to her Iflue, be it Son or Daughter. Men deſcending of Daughters 
may be Coparceners, as well as Women, and ſhall jointly plead, 
or be impleaded. | | * 
d Lit. 263, 2. Parceners by * Cuſtom are where Lands in Fee-ſimple, or Fee- 
tail, of the Tenure of Gavelkind, deſcend to all the Sons 2 
Here the Deſcent is to Men, as it was to Women by the Com- 
mon Law. | 


You. ſce this Eſtate of Coparceners is applicable only to Inhe- 
ritances, | TY | 
© Lit. 243. They are called Parceners.* becauſe; they are - compellable 
3 por Writ 4 Partitione Facienda, to make Partition, tho' they oY 
make Partition by Conſent. This was by the Common Law: 
And by 8 & 9 V. 3. ch. 31, an eaſier Method of proceeding upon 
r Wir is provided. But ſome Inheritances * cannot be divided 
* 85e ch. 2. amongſt Coparceners, as reaſonable Eſtovers of Howſe-bote, Hay- bote, 
poll. Sc. appendent to the Frechold, a Piſcary uncertain, a Common 
f See ch. 2. 2 ombre, a Mill, &c. for that would be a Prejudice to the 
enant of the Soil. But the eldeſt Coparcener in theſe Caſes ſhall 
have reaſonable Eſtovers, Piſcary, Common, Cc. and the reſt ſhall 
have an Allowance in ſome other Part of the Inheritance; or in 
ſome Caſes one ſhall have it for one Year, the other for an- 
other; or in the Caſe of a Piſcary, one may have the firſt Draught 
of Fiſh, the ſecond the ſecond &c. if the common An- 
ceſtor leſt no other Inheritance to give any Thing in Allowance, 
Id. Bay. or to make up the Owelty or Equality. An Adyowſon is an entire 
136, Thing, and yet in Effect the fame may be divided betwixt Co 
ners; for they may preſent by Turns. [See of the Neb:/ity B. 1. 
ch. 4. ante, where an Earldom deſcends to Coparcenets.] 
And by 7 A. ch. 18. After Partition 2 Turns, each ſhall 
be deemed ſeiſed ſeparately of his or ber Part of the Advowſon, to 


#22 Preſent in Turn, K ** 65 
* 2 Roll. Abr. One Coparcener may juſtify the * Detaining of the Deeds con- 
31. cerning the Land in Coparcenary againſt the other, for they belong 

to one as well as the other... | „6% N 


Show. Rep. Partners in Trade are thofe (two or more)who agree to come in 

31 — vary _ Share alike to any Trade or Bargain, Part-Ouwners are 
Vern, 36c, thoſe who are concerned together in Ships. But Coparcenary in 

©” Eftates of Inheritance belongs only to this Place. 


Of Edatesin XVI. An Eſtate in Faintenancy is where a Man is ſeiſed of 


young * Lands or Tenements, and makes a Feoffment to two or more, 


281, 232. 2 
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| Whole to the Survivors, or Survivor. An Exception is to be made 


Authority or Power committed to them jointly, and yet it 


pad. 


pro ba — CENCE 
and their Heirs; or makes a Leaſe to them for Life ; or where two 

or more have a joint Eſtate or Poſſeſſion of a Chattel, Real or Per- 
ſonal, or a joint Intereſt in a Debt, Duty, Covenant, or Contract, « +> of 
and the Part of him that dieth goes not to the Executor, but the a _— 


of two * Joint Merchants ; for the Benefit of the Stock and Debts, « ;tad.181. a. 
which they have as Partners, gaes to the Executor of him that dics, 162. «. 

and to the Survivor, according to their Shares, by the Law Merchant 

for Incouragement of Trade; tho' the Debts and Credits as againſt 

third Perſons ſurvive. * Every Jointenant is ſeiſed per my & per tout, Lit. 288. 
i. e. ſeiſed by every Parcel, in every Parcel, and in the whole jointly * 4. 186. 4 


with his 3 but each of them hath a Right to his Share to 

ſeveral © as to give, leaſe out, forfeit. alſo may let a : Liz. 289. | 

Leaſe to his Companion, or make him his Bailiff, . 
rr a 


veped to them jainth by one and the fame Tite and becauſe they. * © 
ta Purchaſe z Whereas an Eſtate in Coparcenary is always 
wr Bots and an 

or by 


in Common is always by ſeveral Titles, 
ts implead, 
— wo Ng away common to ham ns 


But Jointenants have a ſole and peculiar to take by * Sur - Lit. 280, 
vivorſhi os have not, and this. Survivorſhip- is lf. 180. b. 
called Yur Accre j. Two or more may have a naked Truſt, an 


*;Inft.1814.d. 
not ſurvive. But a Truſt, an Authority or Power coupled with an 


Eſtate or Intereſt may ſurvive, as been ſaid concerning an 

Eſtate in Lands deviſed to Executors. Authorities created by the - 
private Cauſes do not ſurvive, if there are no 
empower the Survivor, As if a Man makes 


a len ofthe 


for mY Title of the Survivor cometh, as Rom the firſt Feoffor, pres 
ſently upon the Death, and the! Wit takes Effect after Deatho! 4 
- xinſt, 185,a, a Jointenant in PFee-fimple i is indebted to the King, and dieth, 
the Lands Cannot be extended in the Hands of the Survivor; 
becauſe the Survivor claims not from his Companion, but from 
+ 2» the Peoffor. Two Women Jointenants of a Leaſe for Years, 
ala. 185. b. and one taketh Huſband, and "dh before the Huſband hath 
altered the Property, or alienated her Part, the Term ſhall ſurvive. 
But otherwiſe" it is of 'perfonal Goods, becauſe theſe are preſently 
veſted in the Huſband by the Marriage. If a ]Jointenant doth 
not alienate his Part to bar the Surviverſhip, the Jointenants uſu- 
ally enter into Corrnant, not to fan Advantage on each eng 'by 
Survivorſhip, More wu} 
By 31 H. 8. c. 1. ebe 0 Tenants i — 22 
Inheritance; [or 'of "Eftates for "Life; Lives or Mars, by 32 H 


Ry ch. 32.] are compellable to make Partition by Writ of arr) 24s 
|  Coparceners are compellable to do at Common Law. 

And by 8 & Y W. 3. ch. 31. An eg fey Method of proce "A 
that Writ and of obtaining Partition of Lands in Copart — on- 
tenancy and Tenancy in Common is provided.” But theſe do 
not concern Copyhold Lands. 

By 4 Ann. *. 16. Aion of Achim may be W * 


vintenant or Tenant in Common, bis Executors and Adminiſtrators 
Fe the other, as Bai liſt, for receiving more than his juſt Share, and 
againſt his. Executors and Adminiſtrators. And the ae 'ſhall exa- 
mine the Parties about the Matters in Qneftion upon Oath, and for their 
Trouble in auditing ſhall be allowed what the Court ſhall judge rea- 
able, to be paid by the Party on whoſe. Side the Balance Hall be, 
7 Ann. ch. 18. Coparteners, ointenants and Tenants in Com- 
man, having made Partition to preſent by Turns, each ſhall be deemed 
| i iſed's in Law of his or her ſeparate Part of the Alem, N e 
= accordingly, i it be an Eſtate of” Inheritance. | 


Of Efates in XVII. An Eſtate in cee may be by Parchaſs Deſcent,” s or 
A | I Preſcription, and is where two or more have Lands and Tenements 
1 F þ b. in Fee-ſimple, Fee⸗ tail, for Life or Years by ſeveral Trehes,' (or by 
i 189.a, one Title and ſeveral Rights) and none of them knoweth his own 
Part, but takes the Profits in Common. ' As if there be two Join- 
cteenants, which claim by one and the ſame Title, and one Aliens his 
Part, now the Alience and the other Jointenant are Tenants in 
ka Common, becauſe they claim by ' ſeveral 77ths. 80 if Lands arc 
« Lit, 296. given to two to have and to Hold, the obe Maiety" to the one and 
1 Inſt. 190. b. His Heirs, and the other Moiety to the other and his Heirs; 
| * 1 1nft.190.b. have an Eſtate in Common ;'* becauſe-they have ſeveral Freehold:, 
| | f Lit. 301. | and their Occupation is undivided, So if a Man lets Lands to two 
| „ üs bn: a, Men for Term of their Lives, and to the longeſt Liver of them; and 
. the one grants all his Eſtate to another, then the other Tetiant for 
| : F and he to whom the Gant is made are Tenimnts in 
4 | . . » - Common, during the Time that both Leſſees are alive; for here 
the Jointure is ſevered, and there ean be no Survivorſſup; but the 
Leſſor ſhall enter into the Moiety, [. and the Survivor ſhall have 
; no Advantage- of theſe Words, (v8. to: the lmgeft Liver then ; 
j becauſe, I ſay, the Jointure is ſevered, and theft Words are no 
* more than the Law would have implied wichout them. As there 


i may be Eſtates in Common of Lands or Tenements, ſo there 
[ £7 3 | may 


— — Rr wo wb avuagy 
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Cute Feel, as Leaſcb for Vears. F or if 58 Jointenants* Lit. 319. 
_ mays a I for dwenthrone Years, and the bre of them letteth 1. 1 
his Putt for three Years, Ge, the Joimture 1 is ſevered; and they | 
become Tenants in Common, and Survivorſhip does not take Place, 
es in vintenaney. [N] For a Term for a ſmall Number of Years 
is as frigh. af Thitereſ? as for any” more Fears. In the ſame Mander 
it is of Charrek perſbnal. As if two have Jointly an Horſe, and * Lit. 32. 
grants His Part to andt er; the Grantee, and he that did not grant, 
ges Ach" Chatter perfonal in Common; and if one dies, the 
other ſhall not have ti Whole by Survivorſhip;' but the Executor 
ſhall be Tenant'in Common with the Survivor, Thus it i is where 
there are RT eru Tithe," » 
As thoſearcEftarts in Comand where the eue is by ſeveral 
Tiths* #6 thoſe alſo are Eſtates in Common, that are claimed by 
one Title and ſeveral Rights, as you may obſerve by the Defini- 1 Inft.189.a. 
tion of an Eſtate in Common. As where Lins in Fee veſt in two & b. 190. 4. 
Biſhops or Parſons, and their Sucdeſſors, in Right of their Churches, P 
and in their politick Capacities ;" theſe have an Eſtate in Common, 
and not in Jointenancy; becauſe Jointenants pug t to have the Eſtate 
in one and the ſame Right and Capacity; e two Biſhops, or 
two Parſons, are ſeiſed of their Moieties by ſeveral Rights, (vi 
in the Right of their two Biſhopricks, or two Parſonages; and ſo i 
ſeveral Capacities; - Thus it is if Lands are * to the Kin and a | 
SubfeR) and their Heirs; or to a Layman and his Heirs, an © Par. © 
fon and his Succeſſors: But this does not hold in Charrel rea or 
ſonal ; for if a Leaſe'for Yeats; or Goods, be ted to a Biſh 
and ſecular Man, they are Jointenants ; becauſe Goods and Chatt:l, 
"cannot. — in r* and therefore the D II take them 
In his po Right or Capacity,” r: 
The 5 cocky ifference then RY intenants' and Tenants 
3 is, that Jointenants have the Lands by one joint Title 
and in one Right, and * in Common by ſeveral Titles, or 
by one Title and ſevera hts. And tliis is the Reaſon that Join - 
— gh one Joint rec, and Tenants in Common ſeveral 


2 


See the Statutes concerning an Eftite in Common under the 
"Tithe of an Eſate in Jointenlancy, | ante. 


one, tos — * Se or Eſtates that are ſuppo ed to be. in in * 
m ci Eſtates in a, | 
Tee 
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gert Ar Eſtite in- N.peial is the Reſidue of ah Rin in Of an Elass 
Land depending upon a particular Eftare, and created together with . Re. 
the ſame, A particular — 8 is 135 which is derived from a 4 b. zo 
"general and greater Eſtate. As if a Man ſeiſed in Fee Ietteth Lands 
or Penements for Term of ears, the Rernathdit over to 23 
for Life, in Tull or in Fee, Here is firſt # particular Eſtate fbr 
created out of à Fee, and afterwards tlie Reſidue diſpoſed of, =” 


Wat calf: the Remainder ; tho! ERIE Eſtate, and all the Re- 
make but one Eftate in La 4 10 
* The ral dnt the FRE ons * 


* N 8 k, ald © þ ; : » =, "lt 


N. 173. 9 723 126, 140. & 4 2 2, 3, 4, 8. 


1. There 


G Daus een 3 


WW - An Inftirute of the Book Il. 


. 3 There muſt be a portcular Elan precedent made at the fe 
« x Rep. 66, Time, that the Remainder may depend on it. 2. * The particular 


129. 130 Eſtate muſt continue till the Remainder veſts, and the Remainder 
1 lat. 378. a. Muſt commence in Poſſeſſion, at the very, Time the particular 
Eſtate endeth; for there muſt not be a Mean between 3. 
The Remainder muſt out of the Leſſor or Grantor, executed 
or executory, at the Time of the Poſſeſſion 2 by the 
» Lit. 720, Tenant; but it cannot depend a acto; as 
abs there is an Eſtate-tail, 8 enant in 
7 Rep 83. Tail aliens in Fee, or Fee-tail, then rags hop to 5 and the 
1 lat. 378. . Land to remain to another. This is a void Remainder; becauſe the 
Plow. 25: Alienation veſts the Eſtate in the Alienee, or elſe in the Donor. A 
Noy's Max. Remainder may depend upon a Condition that is not repugnant or 
31. againſt Law, and then it will paſs either executed or exec 
4. The Perſon to whom the * is limited muſt be capable 
* 2Rep. 51. At the Time it was created, or elſe - © by 2 . or in 
3 Patentid nqud to be thereof capable during icular 
ll. 978. Rh. 2 te Laie for Liſs, Remainder to the tht Hers 
of J. S. is pan Ho common Poſſibility J. S. may die during 
the Life of the particular Tenant ; but if the Tenant or Leſſee for 
Life dieth, living J. S. The Remainder is become void, becauſe 
there is no Perſoh capable to take at that Time. But a Remainder 
to the r Son of J. S. (in general Terms) born during 
aS. 388. the parti ſtate, is good. If the Remainder had been limited in 
n of Baptiſen and Surname, it had not been 
if he was not in Eſſe; for it was Potentia remota, and not pro ble 
that F. S. ſhould have a Son of that Name. But by 10 & 11 W. z. 
ch. 16. A poſthumous Child may take under a Remainder limited to t 
ue of any Perſon, as if born in his Father's Life-time, tho' there 
are no Truſtees to pra contingent Remainders. 5. The Thing 
whereof a Remainder ſhall be created muſt be in Eſſe, before and 
at the Time of the Ap r and Creation thereof, elſe the Re- 
mainder is void. As if I grant a Rent out of my Land, the Re- 
mainder in Fee; this Remainder is void, becauſe the Rent was not 
« Roll. Abr. in Efſe before. [* But by later Caſes it hath been held, that a Rent 
415 de novo may be limited to one for Life, with Remainder over in 
: Wk. 279 Fee, for that the Law conſiders the whole Intereſt or Fee in the 
1 Lev. 144 Rent to be firſt granted, and the immediate or particular Eſtate 
r 14. Ray-52. therein to be carved out of it, and that it may be granted to com- 
e ge. mence in futuro, ſo that this 5th Rule ſeems not to be Law.] 
An Eſtate at Will is not ſuch a particular Eſtate whereon a Re- 
mainder may depend. One may grant a Leaſe for Nears to one, 


* 1 Rep. 153. for ſo lng as be ſhall lv of thoſe Years, * Remainder to another 
2 Roll. Abr. for the Reſt of the Years 


15. 


8 Rep. 94 In a Deuiſe, or laſt Will and Teſtament, a Leaſe for Years may 

2 — iven to one for Life, or fo long as he ſhall live, and after to 

— 4 * er for the Reſidue of the ſaid Term; for in this Caſe the In- 
tent of the Teſtator (which is to n may tale 
Effect by Way of executory Deviſe, tho' not I of — 

Fw Yet one muſt take Care not to deviſe a Term 

1 Was 239. Tail, with „ ity. Fer dee 5 
hors Perpetuities, [But a Deviſe over of a Term for Years upon 


the Contingency of the firſt Taker's dying without Iſſue, 1 
4 


* r 1 


CHap. I. Laur of England, 153 


is, without leaving Iſſue at the Time of his Death) hath been held 
to be a good Deviſe, and not too remote.) 
No Remainder can be of à Chattel * perſonal ; as to give my Study. Noys Mar. | 


of Books to one for Life or Years, Remainder to another. But if 3, 99. 100. * 

I had given the Uſe of my Books to one for Life, and then thoſe | - 

Books to another, it would have been good. [A Deviſe of a Chat- 2 Vern. 246, \ 

tel perſonal for Life is now taken to mean the fame Thing with a 337 — 

Deviſe of the Uſe of it for Life.] | 32M 5 
Remainders are either abſolute or contingent. Abſolute, as a Leaſe 

for Years, with a Remainder to another in Fee-fimple, Fee-tall, | 

Sc. * Contingent, where the Eſtate is limited to take Place in frturo, » Rep. 20. 

upon a dubious and uncertain Event ; or where the particular Eſtate, * _ 5. . 

which doth ſupport the Remainder, may, or may not, determine 

befoge the Remainder commences. There the Remainder doth 

not veſt forthwith, but dependeth on Contingency. As in the Caſe 

above-mentioned, where a Leaſe is made to one for Life, the Re- 

mainder to the right Heirs of J. S. This Remainder is good upon 

Contingency, that is, if Leſſee for Life ſurvives J. S. or elſe not. 

For J. S. hath no Heir whilſt he is alive. WINS 

To prevent the Diſappointing contingent Eſtates, the common * :Vertr.185, 

Way of Conveyancing was to make a Feoffment, &c. to the Uſe of —_ 

J. S. for Life, Remainder to the Uſe of the Feoffees for the Life ER 

of J. S. for preſerving contingent Remainders, yet the more modern 

Way is to make the firſt Eſtate only for Years. In both Caſes, he 

that hath the firſt Eſtate cannot deſtroy the Remainder. [See 19 

Car. 2. ch. 6. 6 An. ch. 18. In Page ra and 130. 0 | 

Nete, That there is a Difference betwixt a Contingent Remainder 

and an executory Deviſe. For in all Caſes of executory Deviſes 

the Eſtate deſcends until the Contingency happens, and nothing is 

veſted till then in the executory Deviſee ; whereas a Remainder is 

an Eſtate veſted. | : | 0 


XIX. An Eſtate in Reverfion, (from Reverto to Return) is the Of an Edate 
Reſidue of the Eſtate leſt in the Grantor aſter ſome particular i» ag ase 
Eſtate granted away, always continuing in him chat granted the 4: b. 
282 Eſtate; or where the particular Eſtate is derived out of | 

is Eſtate. As in a Gift in Tail, the Reverſion of the Fee-fimple 
is in the Donor; in a Leaſe for Life, or for Years, the R 
is in the Leſſor. If one has a Leaſe for twenty Years, and' lea- 
ſeth out ten of thoſe Years, a Reverſion is in the ſecond Leſſor, as 
well as in the firſt that granted the Years, A Reverſion 
alſo may commence after a Remainder, where one diſpoſeth of a 
leſs Eſtate than that whereof he was ſeiſed at the Time of ſuch 
r * | R Win 

ie Reverſion expectant upon an Eſtate-tail is of no Account in. 
Law, becauſe it may be cut off by Fine and Recovery; and there- 82 
fore a Reverſion upon an Eſtate-tail is no Aſſets. Otherwiſe it is « 6 Rep. 58. 
of - 5 — on — —_— for Life or Years. 14. Raym. 
e Poſſeſſion of the * Tenant does preſerve the Reverſion in the? | 

Danor or Leſſor; and conſequently ee ee e 
him. | f 
There was no Reverſion or Remainder upon Eſtates in * Tail at > 1 Io 327.4. 


Common Law. See p. 122, 
ante. 


Rr By 
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By the Common Law no Grantee or Aſſignee of a Reverſion, 
could take Advantage of any Condition or Covenant broken by the 
Leſſees of Me ſame Lands. But now, _ a 
1 lt. aig. By 32 H. 8. ch. 34. Grantees of Reverfions may take Advantage 
of Conditions and Covenants again Leſſees of the ſame Lands, as 
July as the Leſſors themſelves, their Heirs or Succeſſors might have 
due. Leſſees alſo may have the like Remedies againſt the Grantees of 
KReverſions, as they might have had againſt the Leſſors themſelves, their 
Heirs or Succeſſors. | | 
[See 19 Car. 2. cb. 6. 6 An. cb. 18. p. 129 and 130. ante.] 
4 ; $5 Thy 4 
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De ſecond Diviſion / Eſtates in Lands, Tenements, or 
Hereditaments, vis.) Into Eſtates Corporeal and In- 
co . And therein of Dignities, Advowſons, 
Tithes, Tenures and Services, Annuities, Commons, 

Mays, Multure of 4 Mill, Corrodies and Penſions, 

Offices, Franchiſes, Privileges. | 


1 Inſt, 9. a. l are either * Corporeal or Incorporeal; al, as 

mn 4 Houſes and Lands, which may be touched or handled. Theſe 

| are properly called Lands and Tenements, becauſe they are held of 

ſome Lord by ſome Service or other. Incorporea/, which cannot be 
» 1 Inſt, 20. a. touched or handled ; but are only Rights iſſuing out of 

Inheritances, or concerning them, or annexed to, or exerciſable 

within the ſame. As Dignities, Advowſons, Tithes, Tenures, and 

Services, Annuities, Commons, Ways, Multure of a Mill, Corrodies 

or Penſions, Offices,, Franchiſes, Privileges. Theſe may be com- 

2 ded the Word Hereditaments, and are conveyed by 

ei lat. 9. © Deed only, and without any Livery and Seiſin, or other Cere- 


See of Grants, mony. | | | 
PS.” un and Remainders are not Things incorporeal in their own 
Nature; but are ſo called, becauſe they are Eſtates in Expe&ancy 
only, They are a preſent - Intereſt, yet ſtand in a Degree removed 
from the Poſſeſſion, till the particular Eſtate is determined. How- 
ever, of theſe I have already ſpoken in the laſt Chapter. 


Ole Dignity. I. A Dignity is a Title of Nobility *. | 
41. Ng” | 5 » 


Of Adrov. II. Concerning Advowſent it will be neceſſary to know, l. What 
ſons, is a Benefice ; and then, 2. What is an Advotoſon, and how divided. 
3. How an Advowſon may lapſe. 4. How it may be gained by 


| Uſurpation. | 
*2 Inſt, 9. 1, A Benefice is any Eccleſiaſtical Dignity, Promotion, or ſpi 
3 Inſt. 155. tual Living whatſoever, All 1 . are Na: 19 
[See 13 R. a. f. 2. ch. 2. concerning Biſhopricks.] They muſt be 
given for Life, not for Years, or at Will. | 


Deaneries, 


OW Seen ents 4 
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ey 


Laws of England. N 5 


Deaneries, Archdeaconries, Prebends, &c. are Benefices with 
Cure of Souls, tho not comprehended, as Benefices with Cure of 
Souls, within the Statute of Refidency, (viz.] 21 H. $ ch. 13. But 
according to a more ſtrict and proper Acceptation, Benefices are 
Rectories and Vicarages. A Reftory or Parſonage is a Church en- 
dowed with a Houſe, Glebe and Tithes. Some Rectories have a 
Cure of Souls annexed to them, and ſome have no Cure of Souls. 
Theſe ate called Sine-Cures, as when the Church is fallen down, and 
the Pariſh becomes deſtitute of Pariſhioners, or where the Rectors 


have Vicars under them. A Vicarage is a Benefice where ſome 8 5 


all of the Tithes are Impr 


opriate. N 
1, An * Advowſon, 7 Aloe Jus Patronatis) is a Right of» Finch 13 
Preſentation or Collation to a Church. The Nomination was ori- Ia. 17. 


* 


5 


ginally in the Biſhop of the Dioceſe, but granted afterwards by him 


to the Patrons (either as Founders or BenefaQors to the Church) re- 
ſerving a Right to himſelf of Approving the Perſon preſented to 


him. So that now Patrons have as abſolute * Ownerſhip and Pro- * Dr. & Stud. 
priety in the Advowſon or Right of Preſentation, as they have in Del 2. c. 


their Lands; it being of a © temporal Nature, and a Lay Fee. It 


26, & 36. 


© laſt 273, 
may be granted by Deed or Teſtament, and it is * Afets by Deſcent, 6... 


And it may lie in * Tenure for a common Perſon may give Hm ods 


to hold of him. . | | 
There may be * Advecatio Medietatis Ecchfie, and Medietas Ad- 


2 Str. $79. 
* Finch. 133. 


vocationis, i. e. an Advowſon of the Moiety of the Church, an@ a. 


Moiety of the Advorwſon. An Advowſon of the Mazety, is where there 
are ſeveral Patrons and two ſeveral Incumbents in one Church ; the 
one of the one Moiety, the other of the other Moiety, and one Part, 
as well of the Church as of the Town, allotted to the one, and the 
other Part thereof to the other. The Maety of the Austen is, 
where two muſt join in the Preſentation, and where there is but one 


Incumbent ; as where there are two Coparceners. And tho' they ge P. 146. | 


agree to preſent by Turns, yet each of them hath but the Moiety of ante. 


Church. | 


© This is the Deſcription, of an Advowſot,  - 
Advowſons are divided. thus.  Advowſons are 


of two Kinds, * Lit. 184. 


* Appendant and in Groſs, 1. nt 1s a Right of Preſentation dey | * 
ry gg upon a Manor, Lands or Tenements; and does 
a Gran 


s in 
t of the Manor as an * Incident, without ſaying, Vit 


s, or Appurtenances thereunto belonging. But in of 397-2. 
the King, tho' with the Apparienanery is, added, een will tek 
not paſs without ex 


reſs 


| ention of it. [Sce 17 Ed. 2. ab. 15. 
2. In Groſs, is a 


Perſon, and not to a Manor, Lands, &c. So that when 
ſon Appendant is ſevered by Deed or Will from the corporeal Inhe- 


ritance, to which it was Appendant, then it becomes an Adyowſon 
in Groſs. | 


Again, Advowſons, are either Preſentative, Collative, or Do- 
native. | 


1. An Advowſon * Preſentative is, where the Patron does preſent * itat.r20.4. 


: 


323. 
ight ſubliſting by itſelf, belonging to My Inſt 120 b. 


an Advow. b 122.3. 


or offer his Clerk to the Biſhop, of the Dioceſe, to be inſtituted in des p. 33. 


his Church, as hath been obſerved. 

the Patronage of ſome augmented Cures, 

This may be done either by Word or Writing. The King may 
preſent by Word, or in Writing under any Seal ; who otherwiſe can- 


not 


** 
* re —— . , — en le  E.._r ates. 
* 0 a — . wy” POWYS 8 IJ 2 * 
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* 
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An Inſtitute of the 


not do any legal Act but by Matter of Record. But where an 


ME. 


| aggregate Corporation doth preſent, ' it muſt be under Seal. The 
F. N. B. 33. Po 


reſentation tg.a * Vicarage doth of Common Right belong to the 
b. 34 b. Parſon. If a Feme Covert hath Title to preſent, the Preſentation 


muſt be by Huſband and Wife, and in both their Names, except | 


in Caſe of the 2yeen Conſort. 


And if a Feme Couert is. ſeiſed of an Advowſon, and the Church 
 1Inſt.120.3. becometh void, and the Wife dieth, the Huſband ſhall preſent to 
F. N. B. 33. the Advowſon. © A Guardian in Socage or by Nurture, cannot 
ps 1. preſent to a vacant Living in Right of the Heir, or in his Name, be- 
3 laſt. 156. Cauſe he can make no Benefit of it, or Account for it, though it is 
2 Cro. 99. ſometimes practiſed, and made good by Time. Therefore the In- 
fant ſhall preſent of whatſoever Age. If a common Patron preſents 
firſt one Clerk, and then and ber, the Biſhop may Inflitute which 

* 2 Roll. Abr. he pleaſes ; * unleſs he Revokes the Preſentation of one of them be- 
349, 354+ fore he is admitted by the Biſhop. [S.] If there is a Right of No- 
F. N. B. 644; Nination in one, and a Right of Preſentation in another, to the ſame 
F. N. B. 33. Benefice ; he that has the Right of Nomination is the true Patron, 
and the other is obliged to preſent the Clerk which is nominated. 

Ik one that hath a Turn preſents his Clerk, and he is admitted, In- 

| Kituted, and induced, but he doth not read the thirty-nine Arti- 


' 5 Rep. 102. cles, Cc. This ſhall not be accounted his Turn, becauſe the Ad- 
0 3 miſſion, Inſtitution, and Induction are void *. Otherwiſe if he was 


28% deprived for a Crime. If the Preſentation bears Date whilft "the 

ante. Church is ful} of another Clerk, it is voi. 

A Deacon may be preſented ; but he muſt be made a Prieſt, be- 

fore he can be inſtituted. A Patron cannot preſent himſelf; but 

he may pray to be admitted by the Ordinary; and if admitted, it 

> Davia 76. is valid. A Dean and Chapter cannot preſent the Dean, nor Ma- 

— Ns A a h a 1 * 2 10. 
i 6 Rep. 61, e Patron m generally preſent within 

PG hs lendar Months after the. Avoidance of the arch, It is not ſuf- 


304 4 . on ſuch Notice, the Patron muſt preſent another Clerk within the 
ante. ſix Months from the Avoidance, if he thinks the Exceptions againſt 
| his firſt Clerk are ſufficient Cauſes of Refuſal. Otherwiſe he may 
bring his Qyare Inpedit againſt the Biſhop. But it is faid, that 
a ſpiritual Perſon is not intitled to have any Notice upon Refuſal of 
his Clerk, eſpecially for want of Learning. If the Church be- 
comes void by the AZ of God, as Death; or by Creation, or Ce/ſion 
of the laſt Incumbent, or otherwiſe by the A# of the Incumbent ; 

! Dr. & Stud. the Patron, at his Peril, is bound to take Notice of the Avoidan 
Dial2.ch.31-and to preſent within fix Months after. But if it becomes" you 
by Deprivation by the Canon Law, or Reſignation, the Patron muſt 
have Notice from the Ordinar/, and then he muſt preſent within 
fix Months after that Notice. For the Church was void by the -A 
= zRoll. Abr. of the Ordinary. If a Church becomes Litigious by the Pre- 
334, 3%5 ſentation of two ſeveral Patrons of their Clerks to a void Church, 
zor, ed. within the fix Months, the Biſhop may ſuſpend. the Admitting the 
one Clerk or the other; and ſuffer Lapſe to incur, without Award- 
ing a Jus Patronatiis, But upon Requeſt of either Party, Patron, 
or Clerk, he muſt award it; and then if he admits the 8 
cording 


3 
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CHAP. 2. " Laws of England 157 
cording to. the Verdict Sand; arid Certificate of the Conimiſtioners, 
he ſecures Orgs Ye ang a Diſturber ; tho' the Right in a 
Nuare Impedit is found fo other. The Biſhop may award 
it, if one Patron ou Fg and aſſign Commiſſioners to inquire 
into his Title. ch you may apprehend, that a "us Patro- 
natus is a oa Por granted by the Biſhop to ſome Perſons, to 
inquire who is the rightful Patron. But if the Biſhop delays the 
Patron upon his Preſentation; by Deferring to examine his Clerk, 
Ge. he may ſue his Qyare Impedit, and thereupon a Writ of Ne 
Admittas to the Biſhop, within the fix Months. And then if the 
Biſhop, after the Receipt of ſuch Writ, admits the Clerk of any 
other, the true Patron may have a Mare Incumbravit againſt the : On. 25 93. bY 
Biſhop, and recover the Preſentation with Damages, of wilt, peil. 
But it is to be obſerved that as to Advowſons, or Right of Pre- 
ſentation, the King has his Prerogateve, He hath the * ſu mes Dr. & Stud, 
Right of Patronage of all the Benefices in England. 80 that he 6. — 
may preſent by Loofe or upon Forfeitures by Attainder, Simony; F. N. B. 33. b. 
Outlawry. He ha ch Right. te to preſent to all the Dignities and d. 19. 
Benefices of the Advowſon of Archbiſhops and Biſhops during the 
Vacancy of the Sees, not only after the Seiſure of the Tethgoral. 
ties, but after the Death of the Archbiſhop or Biſhop ; and altho' the 
Tem hs 00 . 
cb. 5.] And if a Church belong Pa of a 
becomes void, and the Biſhop collates, and dies 4 
ment or InduQtion, the King ſhall preſent. paging 
tion of a Clerk to a * in England or Ireland, (tho 
n England or Treland,) the King hath: 6. a. 
2 ſuch Dignitie or Benefices (except Donatives 5 356, 
ce of before fuch Promotion ; and Ache 3 Ler. 377, 
to hold that Church in Commendam fu, ” 


Cotamendatory dies, or reſigns, during Put. 6. 


—— 
In bi Right al he Lord uncle, or K of the Great 

Seal, may preſent to the Benefices, belonging King in Right 3 

of Nec Covi, e twenty e 

Book of Firſt-Fruits and Tenths. But the Uſe is, that the Lord 


Chancellor or th the preſents to Livings of and under * . 


* 34 


Revocation in Law, it the ſecond Preſentation was obtained ; 
by Fraud. 155 8 8 


Therefore, if the King's Clerk” is inſtituted, and dies before 
InduQtion, the King's Turn is not ſerved. Inſtitution a Sev p. 34. 
Church Preſentative is full agamſt a common Perſon, but not nde 
againſt the King till Induction, if de King hath « Right 0, %. 9. 


2. An Adyowſon Collative, is that Advowſon which is lod {av 2 
Bi ; for Clltion is the . 
he is the of, 1 


f Rep. 
may revoke E it is 44 
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are in Effect (for the moſt part) the Game; and as: Terms! made 

Uſe of to diſtinguiſh the Penons, who have the Power to beſtow 
the Benefice. 

3. An Advowſon Donative is, when the King or other Patron 

(in whom the Advowſon of the Church is lodged) does by a fingle 

Donation in Writing put the Clerk into Poſſeflion without Preſenta- 

tion, Inſtitution or Induction. If the Clerk is diſturbed, the Patron 

| may have a Qyare, Impedit; but if the Patron of a Donative will 

* luſt. 344. a. not nominate a Clerk, there can be no Lapſe, except it be ſpe- 

3 ;, dially provided for in the F oundation. Yet the Biſhop may m_ 

8. C. him to nominate a Clerk by Eccleſiaſtical Cenſures. For Pay wo 

Church is exempted from the Power of the Ordinary, the Pa- 

tron 5 not exem Donatives are of Font Parochial, Cha- 

Is, Prebends, c. and may be exempt from all ordinary Juriſ- 

ton; ſo that the © iis cannot 5 them, and — — 

: cannot demand Procurations, [But ſee 1 Geo, 1. Sr. 2. ch. 10. 

For Augmenting the Maintenance of the Poor Clergy.] The 

Patron may appoint Commiſſioners to viſit for him. The Pa- 

tron and 3 may Charge the Glebe, to bind the Succei- 

ſors. The Incumbent may refign to the Patron. But if the true 

Patron of a Church or Chapel Donative doth once preſent to 

the Ordin and his Clerk is admitted and inſtituted ; it becomes 

a Church — and ſhall never have the Privilege of a 

Donative afterwards, Vet if a Stranger es a Do- 

native, and Inſtitution is given, all is void. Wm a zen 


{ 'S * 


Statutes concerning 8 Predexitativd, Collatv 
0 or Ap r 1 0 26a, .: 


"TT ifs : fect 

| By the Common Law no ne could recover Damages for & 

L oſs of the Preſentation, But _ * | 

a laſt 362, By Weſt. 2. ch. 5. When onths pa Aer a Quatre fn 
2 pedit, or Aire of Darrein Preſentment, — 8 of any 
one, ſo that the Biſhop hath a s Rte 6 He, the Per 

recover D 5 Church, 4 be 

loſe his Preſentation. | Otherwiſe, if be recovers bi Preſentation 


* the fix Mae. ohio errno 
Value only. 
may either loſe his Preſentation, fad 


So 
have double Damages, or have his. Preſentation with ſingle Da- 
mages. It is ſaid, that the Value of the Church ſhall be reckon'd 
8 according to the King's Books, and not according to the real 

| alue. 
d 2 Inſt. 362. By this Statute Damages are not given to the King, becauſe he 
- 13-day cannot loſe his | Preſentation. But in all Caſes the three ordinary 
Wd. 145, F 1. If the Church be full, and 
if ſo, by whoſe Preſentation. 2. The yearly value of the — 

3. If ſix Months paßt d aftes the Avoidance. 
Perſon to any 
3 


i Inf. 120.8. [By 31 El. ch. 6. F am ſcall preſent or collate 
3 Init. 153. Benefice with Cure, Dignity, Probend, or Living Bec 

o& Reward, or Promiſe or 7 on 
or indirediy, ſuch Preſentment, Collation or 


1 LA. Ray. e 
** thereon, yr hack: err 


449. thereof, dirt 
6 


| 2. * 


—— — „ wc oe a + 


SEE 


CHaP."2. _ Tur E F 159. 


Crown ſhall'preſent for that Turn, and the Perſon reſenting 
edgy forfeit double WT, of one Year”s Profit of the Ting: 47 and 
the Pre e ſhall be diſabled ever after to enjoy that Li vi A 

And if any Incumbent of a Benefice with Cure, ſhall corr ai Bea. 
or exchange the ſome or — 3 take for the Refigning or Ex 
—_— amy Penſion or Benefit whatſoever, dre 

, a5 well he 6 Af as the Taker, 1 fo Feit double 
owes - Sum ſo given or taken, on or ts e, an the 
_— ty the 3 | 


Church ; either can the Patron of a Donative grant i it to the ſame 
Clerk.” © 
Bc i ij to be obſerved, that peer Nen of ReGytiution obe 1 
Notice or Requeſt are allowed, notwithſtanding this Statute ; becluſg 57 16. 705 
thete "doth not appear a corrupt or ſimoniacal Contra? in the But ſee-the 
Condition; and becauſe a Man may bind himſelf to re ** 2 in 
and sbb Reaſons; as in Caſe of Plurality og Non-Re- I Pan 44 
the Benefice. | Bat if it had been for a Leaſe of the Glebe of Ria Savdys. 
Tithes, or Sum of Money, that had been within the Statute. | And Gn, 
Courts of Equity will not admit the Bond, tho' the Condition is K. B. Hil. 28. 
22 to be made an ill Uſe of-; but will in ſuch Caſe kenn « Same Ou 
Obli from proceeding thereon at Law. in Chan, 
By 1 * „& Mh. * er the Death of a Perſon fimoniaca March, and 


mot he Medved ts 2 to t Pro udice of any other Patron innocent 
Simony, of of bis Clerk ; unkf the Perſon fimoniacally promoted, or bis 


Patron war convicted of fuch n in the a 10 the Simo- 
mack 


Reword, or other Advantage, or Promiſe, or Aſſurance thereof, 
mitret#ly, in bis own Name, or the Name of any 
ae br atcept the next Avoidance of, or Preſentation to a 
22 ny 7 1 N and ſhall be 
— 4 — — every ye ved, and ſuc ce- 
racal ContraZ ; A 79 
the Preſentee be diſabled to bave MTs Tale ng, 
fubjedt' fo the fame Ecclefiaſtical Penalties, as if the cor - 
grerment bad been acide > the Vacancy oth Benefice. - 
"Fs AR refiryins caly nl it hs 65 be hl to gs next 
mat, or ts" of ther Cory at es nly, not Lay- 
men of the Clergy that are not to bo eſented . 
the Benefice. ſn 
R Ja. 1. ch.s. 1 W. & M. ch. 26. and 1 An. St. 2, ch 
Al 5 entations or Grants of Avoidanices by Perſons prefe 25 
'on, or their Children being under 5 


225 * 5 Trae, ore mil and wid : N. one of t 
Il preſent ; ” tender the Declara- 
tron Kh Trianſubſlantiation ited SJ Car. 2. ch. 2. 10 


the Patron, whi he r es to make and ribe, bis Preſent- 
nr oe ll forts © elſe 1 


2 Adi BT. A. ch 18. . Pref Pal, for a 1375 


himſelf cannot preſent the diſabled Perfon to that · 1 laſt. 20. U. 


or when the Patron's Son is at Age, and qualified to kr Durſton a- 


, the Offence or Contra## of Simony Pal 25 July 1755» 


+ 

— 
* 
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An Inſtitute of the Book: II. 


[See 10 Ann. cb. 11, As to the fifty new Churches. 1 Ges. 1. 
| 2. - 10, For Augmenting the Maintenance of the poor 
lergy. . nn 
3 99 is a Title given to the Ordinary to collate to a 
Church, by the Neglect of the Patron to preſent to it within fix 
Months after Avoidance. Or a Lapſe is a Devolution of a Right of 
Preſenting from the Patron to the Biſhop; from the Biſhop to the 
Archbiſhop; from the Archbiſhop to the King. The Term in which 
the Title by Lapſe Commences from one to the other ſucceſſively 
"Dr. & S ud. is fix Months, or half a Year according to the Calendar, not ac- 
Dial 2 ch 36 counting twenty-eight Days to the Month, as in other Caſes ; be- 


3 RL cauſe this Computation is by the Eccleſiaſtical Law, and becauſe 


160 


Hiob. 154, Tempus Semeſtre in the Statute of Weſt. 2. ch. 5. is intended of half 


2 Roll. Abr. a Year; the whole Year containing three hundred and fixty-five 
PIP Days, which, being divided, the half Year for the Patron to 
ſent is one hundred and eighty-two Days. The Day in whi 
the Church becomes void, is not to be reckoned as. Part of the 
ſix Months, has 
» Dr. & Stud. I ſaid * before, that where the Benefice is void by Death, Crea- 
. 56. tion, or Ce/ion, the Patron muſt take Notice at his Peril; but in Caſe 
of Reſignation or $a) (ni by Canon Law, (not for any temporal 
Crime, as Felony, &c. or by Act of Parliament, the AQ 
requires it, as 13 El. cb. 12. 31 El. ab. 6. 13 & 14 Car. 2. 
ch, 4.) Notice ought to be given to the Patron directly by the 
Ordinary; and from ſuch Notice only do the fix Months begin to 
4 Rep. 57. give a Title by Lapſe. When a Clerk is * refuſed for Illiterature 
Se n . or ill Life, the Patron ought to have Notice, he may preſent 
ane. another in due Time; but the Lapſe ſhall till incyr from Death, 
gion or Creation, Notice is requiſite, to give the Ordinary a 
Title by Lapſe. . But as to others, the true Patron may loſe his 
Preſentation without Notice. For the true Patron is bound to take 
42 Roll. Abr. Notice of the Avoidance _ Strangers at his Peril, But if a 
399- . <q Patron preſents his Clerk, before the Biſhop hath * collated; tho 
Dial. 2.ch.36. the ſix Months are expired, yet the Preſentation is good, and the 
2 Toft. 273, Biſhop cannot take Advantage of the Lapſe, 80 if the Patron 
- 3 makes his Preſentation to the Biſhop, before the Archbiſhop hath 
37% collated; tho' twelve Months are paſſed fince the Vacancy. But 
if the Biſhop after twelve Months are. expired does - collate, this 
bars the Patron, but not the Archbiſhop ; for he may have a Qyare 
Impedit. If the Biſhop does not collate to Benefices of his. own 
Gift, they Lapſe at the End of fix Months to the Archbiſhop : And 
if the Archbiſhop does not collate within fix Months to a 
of his own Gift, it lapſes to the King. If Title by Lapſe accrues 
to the Biſhop, and he dies, or is tranſlated, before es Benefit 
of it, the Devolution is to the Archbiſhop, as he is Guardian of 
the Spiritualities. But if a Lapſe happens while the King hath the 
the Temporalties of the Biſhop, the King ſhall have the enk 


4 2 Roll. Abr. of it. If Lapſe accrues to the Biſhop in a metropolitical Viſitation, 


5357, 367. A WING mel he — * e, 2 Akbiſbep _> 
i tho iſhop m ent hi to 
Inflitation, inſtead of Las! Bin. | 
If a Nyare Impedit is brought, when the P of the Church 
is litigious, and one Party doth recover againſt the other ; if the 
* 2 Roll. Abr. Biſhop was not t named in the Writ, and fix Months paſs while 
365,366,368. the Suit is depending, Lapſe ſhall incur to the Biſhop for there 15 1 
2 


Jjñjn„jnjõĩõĩ?0ũ M Gee 


_— 


à Church, and his Clerk is admitted and inſtitu 


23 


R — — — —“ — H— — — 
E „ * * 5 
hap Laws of England. 1 
alt in him. * Therefore bring a E Impedit as Toon as may * 6 Rep. 52. 

ro inſt the Biſhop, and name 5 in the Wi. and then Ae d. 348 

the Biſhop, Archbitts „or King, can take Benefit by Lapſe. But if i 201. 

the Patron within the fix Months brings a Quare Impedrt, the Church | 

not being litigious, againſt the Biſhop, and then the ſix Months 

Lapſe without any Preſentation by the Patron, Laßſe ſhall. incur > Hob. 201. 

ok e © tying paring dee wy wp Lk TOS 

Buy Preſentaion and Inſtitution Lapſe is prevented, to the inferioc 

Ordinary, tho' the Clerk is never inducted, .. _ Les 
A Lapſe may incur againſt an Infant or Feme Covert, if they Ind 2464, 

do not "preſent within fix. Calendar Monts 2 ell. hs 

I the Biſhop is a! Diſturber, or the Church remains void above { 7.6.4... 

fox Months by his Fault, there can be no Lapſe, |. _ = Roll Abr. 

A Donative cannot Lapſe to the Ordinary, or to the King; as 35 

hath been ſaid. [See 1 Geo. I. cb. 10.] 5 2 4 pg: 

The King hath a Prerogative as to Lapſe, _ 1 | * 
There is no Lapſe from the King. He may take his own Time, * Pr. & Stud. 
ſo that the Patron cannot preſent before the King takes Advantage pero 
of the Lapſe. The Kin Bs re recover his Preſenta- = 
tion, and remove any Clerk ind into Living without his 
Preſentation, tho eighteen Months are paſt, [See 17 Ed. 2, cb. 8. 

1 Geo. 1. ch. 10. Concerning augmented Cures, |. But if the Patron 

ts, and the Clerk is inſtituted and inducted, then dies ' 7 Rep. 28. 

| bent; 'or is ived, the King has loſt his Title to preſent * Cro. 216. 

by Lapſe : For the King was to have the next Preſentation only, 

which cannot now be reſtored to him. But many will not allow 

the ſame Reaſon if the Incumbent reſigns; becauſe it may be by 

r "IF" ph 6 1 , 

If the Kin ents vy Lapſe, w an t original Title, * 5 Rep,.29: 
G d Cb 3 bed inducted, yet the King may prefer; Ball Al. 
another; becauſe the firſt Preſentation was void. e 

The King hath not only a Right of Preſenting to Churches which 
Lapſe to him during his own Reign, but alſo to ſuch, as lapſed in 
a * former Reign, a ne ta hack 6 Rig St. g. ch. 1. Þ 3 Cro. 355: 

no 


— — 


61 


une 
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4. Uſurpation is when one, that hath t preſenteth to . lat. 257 b. 
into it, and hath 

peaceable Poſſeſſion fix Months after Inſtitution, before a e Im- 

pedit is N * AI Commence upon a * Preſen- 6 
tation, not a tion ; and is ſettled by Inſſitution fix Months be- 5 
fore a Qyare Impedjt brought. N Ry 15 | ner e 
* By Collation the Church is act full, nor in Pletitty by dt Ploch?! 
upon Collation pleadable ; but the right Patron may bring his Writ 

at any Time, to remove the Perſon collated ; unleſs he is. ſuch a 

Patron, that hath alſo a Right to collate ; for then againſt another 

collating Patron, 8 Callation is pleadable. A Freſenta. 

tion Which is | void in Law (as in the Caſe. of Simony, or to a! Yoſt. 120.6. 
Church that is full, Gc.) makes no Uſurpation againſt the rightful 


The ® Fee of an Advowſon may be er y Uſurpation, and - 6 Rep. 49. 
not only the r the 6 lad. 344-4 
a Purchaſer of an Advowſon in F ce-{imple, before any Preſcatation, 114 Ray. 
ſuffers an Uſurpation, and fix Months to paſs without bringing his 534. 
Qyare Impedit, bo has loſt his * * to the Advowſon; he 
has loſt his Qyare Impedit, whi * his only Remedy: For, he 

| t could 


* 
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could not maintain a Writ of Right of Adyowſon ; and tho; 
afterwards uſurps, and. dies, and the Advowſon deſcends to his Hei, 
et the Heir cannot be remitted, but the Advowſon is loſt fo ev 
[But ſee 7 Ann. cb. 18. poPt.] HEPES QAO EVEN 
* 2 Rep.93- If one preſents to a Church in Time of War, and upon it the 
Preſentee is admitted and "inſtituted. in Time of Peace, the Law 
ds the original Act; and the Preſentment and all that follows 
after is void, and ſhall not put the Rightful Patron cut of Poſ- 
ſeſſion. | FC 
Inf. 344.3. There can be no Uſurpation by preſenting to a * Donative. 
| The Prerogative of the King is, that tho“ he may uſurp upon 
*6 Rep. 30, others, and gain the Inheritance of the Advowſon thereby; yet 
. no one can uſurp upon the King, ſo as pn the Inheritance of 
2 Cro. 54. his Advowſon ; for that is Permanent, and in this Senſe Nullum 
Tempus occurrit Regi. e 1 
Hogs wa 9b. 4 Inſtitution by fix Months before'a Qyare Impedit brought, is a 
2 Int. 358. good Plenarty againſt a common Perſon or Subject; but Plenarty is 
. not a Plea againſt the King, till ſix Months after Induction. But 
* 6 Rep. 30, if there is an Uſurpation upon the King by a complete Plenarty by 
1d 44. b fix Months after Induction, the Plenarty can only be pleaded again 
344- . 
2 Inſt. 353, the King's Preſentation, for the Quiet of the Church. For he may 
gl remove the Incumbent by due Courſe of Law and Judgment b 
| Qzare Impedit, (whether he claimeth in Right of the Crown, o 
in Right of a Subject) and then he may preſent, 158 13 Ni. 2. &. 1, 
ch, 1.] For as to the King's 7 8 no Time ſhall Prejudice him. 
Plenarty by ſix Months Inſtitution is a good Plea againſt the 
Queen Conſort, tho' ſhe claims the Advowſon of the King's En- 
dowment. But in this Caſe of Pl „if the Incumbent pleads 
the Preſentment of a Stranger, e if he ought not to ſhew, that 
Ln 30, the Stranger had! Title: If the Incumbent was in fix Months after 
Crameel, Inſtitution, by Preſentment of the Plaintiſ, or by Lapſe ; there he 
need not ſhew Title. | | | | ot” hs 
By Weſt. 2. cha. 5. If a Defendant alledgeth Plenarty of the 
Church of his own Preſentation, the Plea ſhall. not fail by reaſon 
of the Plenarty, if the Writ be purchaſed within fix Calendar 
2 though he does nat recover bit Preſentation within the. fix 


b. : | 

So that if the rightful Patron brings his Writ within fix Months, 
8 6 Rep. 49, it is maintainable by this Statute ; and if the Incumbent is * named 
gs in the Writ, he may be removed; whereas Plenarty at any Time 
before the Writ brought was good at Common Laar. 
*6Rep. 51. The King is not within this Clauſe of the Statute, where Plenarty 
by the Space of fix Months is made a Bar to a Qyare Impedit ; for 
the King ſhall not be concluded by ſuch general Words. * 
Plenarty upon a Collation is not pleadable, as was intimated be- 
fore, And the Reaſon why Collation does not. make a Plenarty, is, 
_ _ 50, | becauſe then the Biſhop would be Judge in his own Cauſe. dy 

1 Co. 255, the Biſhop muſt certify whether the Church is full or not; 
208. therefore the Biſhop's Collation on this Account is interpreted to be 


: — * * % 6 4 "7" 
1 £ 


—_ dts Die. I K nt. ta 


- *e« Nullum tempus eccurrit Regi, Lit. 178. 6 Rep. 49. 1 Inſt. 90. b. 118, 4, 
22094. b. 2 Inſt, 495, 496. | ng _ 
s Res inter alies acta, alteri mixers non debet, 6 Rep. 1, 51. 2 Toft 513. 
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a Ty ion 5 Ton, = 
mne Gebe, whit takes ouſe, ngs, ' 
AN Tibor arb d r Onchizabh RIFE 1 © dy fri 1 
the Pariſh where they ariſe ; 3 y pri ment or Fr 
a 2 Inſt. 641, they may become due "4s the and the * Parſon of one P 
fed 2%, maß preferibe to have” 3 Porih "Ef Tanke, ly and divided f 
the Fariſh of another; probably"becafe the Lord"of the Manor hz 


Part of his Eſtate lying in another Pariſh, and obkiged his Tokens 
to pay Tithes, &c. to the Church which he built within, 
Manor; or becauſe of ſome G Grant b Parſon, Patron and 
Ordinary. 

If we th was any Land within fac Manor & Pariſh; which did 
not hold of the Lord who built the Church; or was Parcel” of the 
Maniorwhich bud ue Chute built in i, of might pay his Tithes 
to any Church heretofore, eſpecially if it was ſo near that he could 
. thither to hear Divine indy jp But this was altered about the 

ear 1200 by the Council of Latrran. 

» 2 Rep. 43, No Layman at this Day is capable of Tithes K 1 el 5 
"ue Tithes, but under the Statutes of Diſſolution of religious H 
15 r. 15˙ or by a Grant lis bj the Parſon, Patron and N pep the 


1 ah rk all y Tithes'to the 0 0 
1 Cro. 161, Vicar, And if a Parſon ſows his Land, and N 
4 11 Rep. „ ing, the Buyer ſhall pay the Tithes of it to the Parſon, But if a 
: Cro. 479, Parſon purchaſeth Lands in the fame Pariſh whereof he is Purſon, 
$78, 579. and leaeth ut his  Tithes, He” ſhall py” Titties "to the Fantyer"'or 


"> Vier upon a geeeral Endowment n ® not puy Ties of 
* 31 Rep 14 . His Glebe to the Parſon, if he keeps it in his own Han * So if 
| 1 Cro. 475, a Vicar is endowed of all the ſmall Tithes arifin — Km the 
57% 579: he ſhall not have the ſmall Tithes arifing upon the Glebe Lands 
the Parſon, while they are in his own Hands; . otherwiſe if the 
Glebe was in the II of a Tenant, But if the Endowment had 
been by e Re U roy Trtkes ho is Views tori 
the Parſonage, the Parſon: ſhould pay Tithes to the Vicar, tho' the 
Glebe was 1 in his own Hands. | 
If a Pariſhioner ſows his Lands, A av. 
dies; the Succeſſor ſhall have the Tithes, and all Profits from the 
Death of the laſt Incumbent. But if the Corn is cut down, the 
Executor of the Parſon ſhall have the Tithes, tho the Corn was 
not actually tithed. 
' 2 Rep. 44. © Extraparochial Tithes (as in ſeveral Foreſts, We.) belong to/the 
Sade King ing. FF (See 
2& 5 Ed. 6. cb. 13 9 70 
Ws 0 ne e u hag kur bis Olebe and' e th 
647+ 651s, 


33 . Bs But Tithes ond 
1 Roll. Abr. — e to the Succeſſor 2. 
, © TheB 


tor ſhall pay Tithe fo the ben to the Suceth, 


— 


dee p. 19. 8 — — — | 
4805 b. 129. Werne decimas eccliſiæ ſolvers non deber. 1 Cro, 479. 
ante. 


CAU. 2. Lu of Tiiglanid:. EW 
oe th lt Dis nd Mrs 
of the 3 the Corn and before Rent is due; neither 
the Executor or Sucteſſor can claim the Rent, but the Tenant may 
retain ee eee e 
that the Tenant ſhould pay to the Parſon's Executor proportionably 
to the Rent for ſo much as he ſhould receive. But it ſeems that 


this Caſe is within the Equity of 11 G. 2. ch. 19. ſor an- n 
man at e eee wee eee of 
Tenant for Liſe. 

3. 'Of what Things Tthes ag due ana payable or_not, and the 
Manner of paying them where due. 


Tithes are to be paid paid of Common Right © of ſuch Things Only 


which do an yearly Increaſe; and but once in the Vear. . F. N. B. 54: 
But this is 3 pee. where Cuſtom does not over rule. For * aft. 643, 


by Cuſtom a Parſon _— have Tithes of ſuch Things, as are not 6; - "ing 


titheable of Common Fere Nature are not tithe= ee 
able where no one hath are tithedble, 


ray. — Tithe | 
and what not, and the of paying Tikes where doe 907 n 
will appear from this Dort Aptaknia Fs. 4 | 


Nei W 
Corns, Maſt, an if ſexered and ſold, piy Tits, © not e Taft, 643. 
A if they drop, eat them. But if evered and given 44 5. 
to Swine, a of the Value thereof is due 


* After-moth (or ſecond Mowth) pays no Tithe, unleſs 1 
Cuſtom. 


« Diſmes - 
n only by Cuſtom For it is the Remains of 7% 
te Gr . ted, | Yacere to! lay) is u Feeding oF Ou 2 
ment from (Gi acere to is a ws. 
—_— ich Jay ve oer Tithe that Yer | where On S 
Cattle are either taken in for Hire, or. not fed for Plow or Pail, e, 
er otherwiſe profitable to the Parſon by the Tithe of their Milk; 53 45, 
Wool, or Labour. If the Ground is let to a Stranger, „ 


Part of che Money receiv'd is payable. ' Otherwiſe Reſpect ou ought 8 Abr. 


be had to the Number of the Cattle, and Time of their Fasan 

in that Land. If the Owner eats it all up with unprofitab le, £3: 

—— Part of 1 5 8 Ke. Bar fe f. C 104 
or Preſeription Payment, tho Tithe is due 

Jure. If they are Gueſt Cattle (or taken in for Hire) Suit may «1 14, Ray. 

be commenced either againſt the Occupier of the Land, or the Owner 37. 

of the Cattle. But regularly againſt the Occupier of the Land. Some- . bd 

times a Pari/hioner will agiſt till May, and then hain the Land; | 

and give the Parſon the Tithe of the Hay that is cut, being a 

deal 44% than if he had hained it from the inning. Now it ſeems 


reaſonable, that Tithe ought to be paid in Proportion to the Agiſt- 2.4 
ment, is well as Tithe of the Hay tat x mage 


Agreement for Tithes by the Parſon with a Pariſhioner, is good 
for his own Time only. 


' Alders pay Tithes tho' above twenty Years Growth. C. 


„Ad is Timber, and therefore if above twen Years Growth is 
free from Tithe, [Sec Weed.) b> 7 WT 


| Aſp Trees are exem ted, if above twen Lens Gowi in 11 log. 
Places where they are uſed for Timber. ty : loſt 643. 


Uu _ Barkey. 


2 — limes 


net: Tr ty : L2Z «oo 1411 $ 10 ag Men a7 50 A9 

1A Alg e gel! 40 «Wl 9% ai ry 

Barks. _—_ Guia) i Ro 40-7 1 

* 11 Rep. 4% * Root, and Ger min: (of what Age bel: which grow 

"= eng. eee e e e Tree uns 
ber. 


d 2 Inſt. 655, d Barren 
656. 
* Cro. 475. 
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Land, | Heath or Waſte Growtid, With is ſo.ofievows 


Nature, (not by Accident, or ill is not titheable. And 
when made good by Huſbandry, Tithes ſhall not be paid for the firſt 
ſeven Years, by 2 & 3 Ed. 6. ch. 13. But Lands gained from the 
Sea, Woodl converted into Arable, are not within the Statute. 
Aud Barren Land ſhall, during the firſt ſeven Years of Improve- 
| nm + | 20% 0pm pw ear WH pr 0 
Wool and Lamb. 
6 exempted by 
2 e 18 w im it is 
Tit. Dilmes the Statute of er. viz.) 4 Ed. 3; cb. 3. | 
% 404, Bars and Wax by the um Meaſure, 
PHB. not by the tem Sm. $Ys C411 

N Beans. See Grain. 
* 2 Inf. 643, Bireb is titheable, tho” 1 Oath, becauſe it 
Kos ol _ _— , 

| | not an annual Increaſe. a 
8 zDany. Abr. * Broom ſhall pay Tithe. But eg, is the Owner's Honk 
Tit. Diſmes kept for Huſbandry within 88 it may e Fad 


1 ſo it may be mne 
3 Cro. 113. | 


I» | 

> Raye, 377; Calves are titheable, and the Tenth is eee 
it is weaned, and can live on ſuch Food as the Dam doth. I there 

* are fewer Calves than ten, Cuſtom muſt direct in the Payment ; and 

wy a Cuſtom for paying the tenth Part of the Price for every Calf that 

! Lyndwood is ſold, is a good Cuſtom. The Tithe is to be d by the 


= and nouriſhed 


Cattle ſeeding upon Waſtes and Commons where the Bounds of 
the Pariſh are not known, pay Tithe to the Parſon where the 
. Owner of the Cattle dwelleth, by 2 & 3 Ed. 6. cb. 13. f. 3. If 
® x Roll. Abr. they are for the * Plough and Pail, pay po. Thin foe thei 
: | the Benefit of their Labour. = 
or Steer, bred or bought, and then ſold, ſhall pay Tithe for-their 
Paſture ; and ſo ſhall other fatted Cattle. And Cattle, tho 
| lough, if not uſed for the Plough. within the Pariſh 
! 1 1d. Ray. where ted, ſhall pay Tithe for their Feeding: And fo muſt Cattle 
= Show. P. C. When turned off the Plough to be fatted and for Sale 
192. If they feed one Half-Year in one Pariſh, and the other Half in 
Eq. Ab. 366- another, the Tithe ſhall be equally divided betwixt the two Parſons, 
and ſo proportionably. See Agiſiment. 
* 2 Inſt, 651. * Chalk, or Chalk-Pits, Clay and Geal being Part of the Freebold, 
and not annual, pay no Tithe. 
Cheeſe is only titheable, where Tithe is not paid of the Milk 


ant * And is doc only by . 2 


651. 


Cherry- 


Gru 2 2 wap e h 


Tn T ute foe "Timber" in the County * 
Wes are diſcharged. Otherwiſe not, 


> Chicken not titheable, where Tithe Eggs are are pad. ; b x Roll. Abr. 
© Clover Sced titheable to the Vicar. «Yeh | N A 
| Coles ate titheable in the” fame Manner as Cue: n 


Bund. 
- ©* Cones titheable only Cuſtom for thoſe that are een. ben er 


not for thoſe ſpent in the Houſe. 
rn Ti And the Patifhioners of Common Right ought! Zen ate. 
to cut down the Corn, prepare it and bind up the Wheat-Sheaves, 635. 

And if the Pariſhioner will not ſow his Land, the Parſon may have 5. Bell. Abt. 
his Action againſt him for his Due, . for the Cafe 10 263. 
1. 48. does not warrant this. Grain. 


8 
W e ee ; i hey ye Ma. e 4: 


Derr not ttheable iy hey an Fre Noture) ili wa. 


| > Dotards, or old eg tos, e Nan 
Sylva Cedua, | Gall rope Th cho cut down for Fire. See Wood, *t. 6. 
Doves vehouſe titheable. eee 643. 


not titheable of Oommon Right. See Pig. 1 Rell, A8. 


v2 TY 5 * 635, 644+ 


ol 
©» Hyg ee table when Tie is nat pd for chte 61 
when the Young are not in Kind. 


imber is diſc the Statute of tos Cie 1 
tot eee ns Grow, 5 * 


Fam Ground u bos Uebe becauſe T the Land > nen Aby 


by ing freſh, But if it be kept Fallow the Courſe of 64 
3 20 e 

Tithes of the Land. e 
Fru not Titheable. ne * lad 662 
e er at peels dee Ls Uw! * Moor 496. 
3 4 

* Fiſh taken in the Sea titheable Cuſtom in Money, after » 2 Dan 
Coſts deducted ; becauſe a perfonal Fiſh in Ponds abd Rivers Tt 7 


incloſed (not common Rivers) ought to be ſet forth bs a ptedial Tiche; fl ie! 
in Kind. Fiſh in common Rivers titheable on qd aint 636, 656. 


* Flex is a ſmall Tithe, tho' ſown in large Fields; and a 1 8 4 
of Hemp or Flax ſown, ſhall pay yearly five Shillings for ihe 11s“ 
and no more ; and fo 1004 ly for more of leſs Ground, a 
cording to the 11 & 12 W. 3. ch. 16. | 1 0 
Fleeces, See Wool, © mots: - - "ſe 
© Foreſt (cho. in a Pariſh) (hall pa no Tubes while in the 5 Ab 
2 ues. And if « For in the Hands of a Su by 4 
i a Foreſt be diſaffoteſted, and within a 
— J thal ſhall pay Tithe. | 


Fowlb, as Hens, Geeſe, Ducks, are to pay Tithes cither in Egg or 
the Y Young, according to Cuſtom, but not in both, See Tur 
Hit, as Apples, Pears, Phums, Cherries, &c. is due in Kind ben. * Dr. & Stud. 
gathered. If f on the Trees, the Vendee or Buyer pays the Tithe. DR $5 
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F fees cut down and ſold, pay no Tire, if they chave aid 
' Tithe Fruit that Year, before they were cut down. and fed. 
Fuel, if ſpent in the Pariſhioner's Houſe, not titheable. Seœ bod. 
Furzes, if ſold pay Tithe, But if uſed for Fuel in the e 

or to enen ne . 


0 ty 
8. 


bub. 10. Gardens are titheable as n 1 = 53 Tube i in 


Kind is due for all Herbs and Plants, as Paryly, Sage, Cabbage, 
Turneps, Saffron, Woad, &c. But 0 is OE 150 . S 
or Agreement. 
Grain (as Wheat, Barley, * &c. j 5 e — 
ing to the Cuſtom of the Place; ; and is commonly tithed by the 
tenth Shock, Sheaf or Cock, where the Cuſtom of the Place is not 
otherwiſe. The Parſon, or his Servant may come upon the Land, 
1 Dane Abr. to ſee the Tithes ſet forth, and to carry them away. If Corn, Ge. 
N is ſold ſtanding, the Vendee or Buyer ſhall pay the Tithe. But a 
ſold after Severance, the Vendor or Seller muſt pay it 
d 1 Roll. Abr. * Graſs mowed is titheable by Payment of the tenth Cock. But 
644, "I the Manner of Tithing is governed by Cuſtom. As to Graſs ſtand- 
| ing, ſee Agiftment, ante, If cut down and carried away in Swaths 
without Fraud, for neceſſary Suſtenance of Plough-Cattle, (Cart- 
8 Horfes bein included under that Term) having wiſe yok . 
x cient to them, no Tithe is due. 
*x Inf 651.  * Gravel being of the Subſtance of the Exh, and 1 
ks Increaſing, yields no Tithe, iy os cs 


- 


« 7 Abr Hale,  Willew,: Mop,  White-thorn, &c. regularly 
Th. e  titheable, 4. twenty Years Growth; unleſs they are uſed 
for Building by the Caster of the Country. 

Hay is titheable by the Payment of the tenth Cock, and (if the 
Cuſtom is not otherwiſe) the Pariſhioner ſhall: make the Graſs Cocks 
Ans. 523. into Hay for the Parſon's Tithe *, But if the Pariſhioner is not obliged 
Contra.” to make the Tithe into Hay, he may leave it in Graſs Cocks or Swaths, 
3 as the Cuſtom is, and the Parſon muſt make his Graſs into Hay; and 
«1 Rell. Abr. he may do it on the { Lands in which it grew, and go over the Land 
1 41 of the Pariſhioner in the Way to make it. [See 2 & 3 Ed. 6. 
« Hob. 250, ch. 13.] * And if Meadow Ground is. ſo Rich, that there are two 
Contra. Crops of Hay in one Year, the Parſon ſhall have Tithe of both. [Sec 

Aftermewth,| Alſo Tithe ſhall be paid of Hay made of Graſs grow- 
: 2 Inf. 652. ing in | Orchards, It is no good Modus, that the Pariſhioner ha- 
* Abr. ving ſpent all his Hay upon the Beaſts of the Plow, that PEEP he 
ſhould be free from Payment of Tithe Hay. 
* 2 Inſt. 52. Headlands not titheable, if only large enough for turning the 
8 Abr. Plow. Therefore of larger Headlands Tithe is payable, 
| Fs See 1 75 Land. | In 
1 cro 702, earth Penny or Smoke P eems to be a Payment for W 
burn ' d in the Houſe, and Fg by Cuſtom. + 
Hemp. See Flax, 
Herbage is titheable for barren Cattle kept for Sale, which Þ ye 


no Profit to the Parſon. 
N . 8 


3 - can << << Sans 


Gh aur vf Begland, 
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© Honey.” Ser Beet. 
Hops 


'N y Tithe 
i 868 they hrs | 
Hop-Poles are not dene {Tr 


Modus for Hops, becauſe lately come into ug Tang wo 

; Sen. MEARS 1275 Ctr ien the He 

- + Houſes do not pay Tithes of Night, But u Modus ? if Ren . 
y be paid for Houſes in Lieu of dhe Tiihe of de land, upen , lat. 679 

which che Houſes are built, and muy be fued for in he Ecolefiali- 552: 

cal Court, [See 37 H 8. 45. 12. 2 & 23 Car. . ab. 15. Fr 

Tithes of Houſes in Landen] A g Cities-and+ Bereügbs 


_ a to pay a Modus for their Houſes“. Idee 2 & 3 E 6.+ Bab 10 
S | 


*. Dae * nden. © * 228 vidob& 107. 
| N | | r 
| * M 10: R. M- 2 © RC, * 8 N 
f | e 4 120 200 * 1 *. TOUS AR, 

Y 1414.4 CERT. J | ' 2441+ th vr F L: Niot A2 (11 *» „ Dir 

Tan is titheable in the ſame Manner as Calves, See Calves. 
If they are payable at a certain Day, and 
his Lande belive the Dey, to d it is 
he ſhall pay the Value. If they are yeaned in another 
do not tarry there thirty Days or more, no Tithe is 
the Parſon of that Place. A Cuſtom to pay a 
Lamb under ſeven, and if there be ſeven, then the | 
the ſeventh Lamb, wt me 0 ot, 4 &c. is good. | 
3 by Cuſtom; for it is of the gubſtance 


asl is See ll. A ? 91 * * 1 3 A* 15 q 20 V ** * #0 7 

Mas of Oak or Beech: See Acorns, r. 
_ * Milk is titheable, when Tithe is not paid of Wind © rs 
| Year, unleſs Cuſtom over- rules. And it i 
of that Pariſh for that time Where the 
Meal, not by the tenth Part of every Meal, 
that would ariſe in collecting ſuch 
Right, it muſt be fetched away 

Parſon in his own Pails, before th 
is a i Cuſtom to bring it 


LO — K 1 


— = 

here the Mill ſtands. Ob Mol = Tubaoaglel hy 

n tom, All Gorn- Mills not erected? Ed. 2. alt . are 
| able. But if it can be proved, Fae ans) peers Lo 


Memory of Man, and that it never paid Tithe, the, Law . — 

ſame it to be ſuch an ancient MA as is within that. Statute. But it 

— ae waſh pre, wah Detiaon WrEoge 
bh Aa m v 

| i Miller dwelle and hears Divine Service: For a Millet ig 


W eue 25 3 K. G. di. 13 J. d it is now 
Too: determined, that Corn-1 


are titheable ; but that it is only a a per- 
8 Tithe, and o ght — n after all 
riof: charges and Expentes deduc te.. 
dune pays Tithe fot His Corn, and aſter rinds the 4h. 1 
PIT N e oy no Tithe for * Meal. 
e. . B. . Aline are only' chargeable by Cuſtom. For den ure of be 
2 Joſt, 66. Subſtance of the Earth, and not an annual] ne 
tot — See Who may be diſcharged from the — of Tithes, 
Wah 
*2 Inſt, 491. : Mortuaries, or Corſe-Preſents; ave not Tithes, yet they were 
given for Recompence for perſonal Tithes and Offerings net paid 
through Ignorance, Negligence or Fraud, in the Life-time of the 
Pariſhioner ; as the beſt Horſe, &c. They are due by Cuſtom 7 
aud ant now ſettled to be paid in Money; for, 
en 1 H. 8. ch. ö. Where Matturies re duc by ber. Culbm, be char 
42 A Pounds and 
ard (bis Debts fin 7 Shillings ; be — Poſſeſe 
1. 227 ke 5 Her 's Sing poſed of Cordes the 
Loon! bir Shilling Eeght Pence; dying Goods to the 
Oe 2 of Six: Pound 'Thir teen Shillings 4 Pence, and under 
Thirty Poutids, pays Three Sbilliags and Four Pence. Good: under" $i 
Pounds Thirteen Shillings and Four Pence yield no Mar tuary. No Mor- 
tuary is to be paid for any Feme Covert, Chil, Perſon not keeping Houſe, 
Way-faring Man, one — in-the Place bers be to 
4, for bis Nartuary ſbull be paid in the Place where be had at bis 
Dab die t Abode. [See — Se. 2. cb. G. For —— 
away Mortuaries within the Dioceſe of Bangor, Landaff. Sr. David , 
and Sr. Aab, . et pe r > a 


ſhops, Sc.) e 

PS, N. 
«1 Rell. Abr. Nag, or Riding Nag, ke cnly forthe aſa to Fer pop 
641, 642. no Tithes for Paſturage. Bir one inſt, t-if no Tithes are to 
2 on abou en Concern e rode by the Maſter 

. EEE Iz 
ſhall pay Tithes, if RE 

i Fro of het, a al tem ound: tal 
* WP, he pays Tithes. *** Ee 
3 e eee e, 


vnd aid Bm, as Timber, from 
by the mm Cp me 


and 


e c 


Ea „ CSE 


SATEL 


— 


5 ——̃— 


rotten, and er RTE | 


0 (0a. and, ts Game Thing,» 1 1p-46 
though Obtewin > the largeſt er) a inthe Nr of * 59 
Offerings are reckoned amongſt perſonal [Tighes, and ſuch as ariſe t, 

from the Labour and Induſtry the Pariſhioner, payahle according . 

to Cuſtom to the Patrſon ot Vacar, either t Sm, 

Marriages, Burials, Churching of Women ; Hate | 
Times, as at Edfter, &c. They are to be 
the Pariſh where the Party dwells. . Eefter O 


tbe cus of ee Right at rechte, The [+6 * nad v. 
3 Ed. 6. ch. 13 7 10. 

b Orchards 1 Tithe of Fruit. And if the Soil A an a 
is ſown with any Kind of Grain, the Parſon ſhall have Tithe of the 
Fruit- Trees and of the Grain, as alſo. of the Graſs. z for they are of 
ſeveral and diſtinct Kinds. If one cuts down. Trees which have 
born Fruit, B lr e | | 
Wann EY the Trees. | A gh 3 * 

il 10 edt enn lod OP | Libs? 


Park pays Tithe for the Deer, dba Caſtora, 
— aw a ot l 

Teen Plants, en ERA 
3 *. — — no * 5 


” 
2 


jr 95 See | 
| * Peaſe Sale, ae are ticheable bot not 1 Rel Ate 
a ye qt bir rf rp, ri 


[See how Merturies and Peyins tay be recovered, 


* ling 


22 6 if they ace fold, and nat a 
as well as in a — BY by . 
the Houſe may be titheadle, though. not of cdmoniihs. 635. 
Pigs are titheable as Caves, as ſoon as they are weancd, and 
rel r N Uſually when Reon Werke, oh, Sec 
s | 0 W * 
„ no Tie. th 9d 
Plants. Nurſeries. Ne | 
> Pollo fits Fats es ies d Tithe. 
lards are Trees uſually lopped, and. therefore —-— 
. e N _ 
; "Ih Rei M a den, 
2 Rebgs os nt teal of common Right br thi in : B % 
of e S or Ei Aa 


Rate-Tithe is Cuſtom for | 
1 Roots not oh — 
—_—— ———— 

vy ſoever are exem as Are e 60d 
e e 


4 4 
; | 
7 + 92 
V as * ” : 


\ . * + v 44 


6 
0 4 14 
TREE . 4 . : 
* 1 | 


1 pe — ——.. ul. wo II 


an Inftituze 7 1 "Loan 


21. W N l 9 1 Ni $4 I 4p} al 166 no * 
| Aa 2314447 aver 
4 1 050. 467. * Saffron is a Predial and ſmall Tithe, Nagy i trheabl, ppm 
* thered but once in three Years. ty 8 
Salt not titheable but by Cuſtom only. ad are 
Þ 1 Roll. Abr. Þ Sheep ure titheable for Land and Wi. (See Len and What 
__— If killed and eaten in the Houſe, no Tithe unn 
Feedin | 
<2 Inſt, 651, Slat: i is ber übel of enen Right, but only by Ouſtom. 
* - * Stubble pays no Tithe, becauſe this is only Part of the Stall, 
upon which e Corn (which was tithed before), did en. ” . 
Sue Gene. Yee ding, * 5 G 
=” 1 ; ' . 
. b2 
Tarts or Vetches, and 5 455 Lu Gin hay Tithe. But if 
e 1 Cro. 139. they are cut down my and given to the Cattle of the 
Bund. 279. no Tithe ſhall be paid of them, -xf-there „ 
che Pariſh for the Cattle that pay Titfg mee. 
' alot, 651. Tile is not titheable, being of the Subſtance of the Earth, and 
no annual Increaſe. 
| Trees. See Nurſeries. er wag bed. 
Ibid. © Turf is Tithe- as Part of the Freekioli. vet) 11 
d 2 Dany. c. Þ Turkeys and their Eggs are ſaid to be exempt from Tithe, be- 
383: cauſe Feræ Nature. | Aare. 
nr.. 1Tw ps (ſown after the Corn is cleared) 6 with x Sheep 
1 Bund $14. barren Cattle ſhall pay Tithes. 4 


Þ 
z 
* 
U | Wi 4 d big, © 
» by o « „ 2 nt 4 4 4 pA 


* 


r 


A A _ Veniſon. See Deer. boat, wth 56 
22 Toft. 642, | E Underwood is wr ted ver? the Tithe hall be paid of Under- 
000d up by the Roots. If Underwood is fold. Randings\ the 
Tube * paid 5 the . * 
T be b uig N + 
| K bat) of; 61 3 ag us u a1 well 2 1 
MA hen + 1 "es Gas 3 N e d .eu | cit n lter. ac 


" Wale, where Cattle feed, pays Tithe. Aid, o HZ x4 £414 
By 2 Ed. 6. ch. 13. 1.3. Cattle feeding an lunge Wales, -obere 
the Pariſh is not certainly known, pay Tithe to the Incumbent of 
| the Pariſh, in which the Owner g oe LT _ _ 495199 * 

A 41211» Wax. See Bees. ET on y bar dn 
beat. See Grain. KN WA 8 2 
4 1 64e, ' illoughs ought to pay Tithe, if not uſed for Thnber. 
Ha _ 7 Nature of an Herb, is Prod and ol 


8 Tithe. . A1 4 
594. Mood is titheable, neue it is'of annual Growth, tho' the Tithe 
is not of annual P It is a Predial and great ;Tithe; due of 


"Dr. & stud. common” Right, t b — ſay it is — {which 
A a ſcems to be the better and later Opinion, and now eſtabliſhed*.] 
ALA Rey. But between Parſon and Vicar, either by Virtus of the Endowment, 
137- or by Preſcription; it has r fyocrl 
Tithe, and to belong to the Vicar. 
r 2 Inſt. 642, It may be diſcharged of Tithe. 1. With Regard ward. 
643, 3: 644: Timber of or above twenty Years Growth, by the Statute of Sykua 
97 Cedha, 45 Ed. 3. ab. 3. Some have affirmed may be di 
— BR ws 


* 


* - 1 * . mn : N wt a . 9 - * = 110 — 8 . oY l - - TRE 
—— „„ * — — 
J a 1 b 
F C% 64 7 y - a q | 
| 4 Y Laws 7 
CHAP. 2. 1 ; 
mw — — * * = — - 


Funder twenty Mears Growth, if it is or may be Timber: , (But k 

ſeems. that tho above twenty: Years: Gro „yet if it is cut and 

corded for Fuel, it is titheable*.}\ 2. With Regard to the UF it is. Bunb. 99. 
t to as for the Owner's Firing in a Houſe d *Hulbahdry, or to > 2 1-8. 652 

z-0r for"hetlging and fencing the » Ven, 75. 9 

With Reſpe& to the Plate of ita Growth; as in the Naive Wialds * f 

Su, the Woody Fart) af Kent and Suſſex, it is diſcharged' by | , 

Preſcription. - For a. County may preſcribe to be quit of the Tithe . Dr. & Stud, 

or ar Yomary Tithe, but a Town cannot. Qu. 2 

When it is titheable, it is {et out while ſtanding by the Tenth 4 % — 


ſet out the Tithe, he is liable to pay reble Damages by the 2 Ed. 6. . 
cb. 13. and the Parſon may ſue nn by * 2 Danv.614) 
| Spiritual Law ; but the Buyer only by Common Law, But *© 
Hen, for per the Vendee may not be knowm . 
Ped is a and ſmall eres it is titheable of - 


Common. Right, when 
Tr and ſpent in 

-wool. cut off for the Benefit 6, 6 
the Shee from Vermin, oe the Vil 1 1 3. 
der the Pretence of Neck-ſhearin 649. 


at de ener, the Tithe was paid of the f . _ 


* 7 * d | 
r in th Tibes! | | 
pro. Rata. Rut fe Feeding under-thirt; 
Days, no Rate-Tithe is to be paid. Likewiſe, if Sheep feed all the 
(Year in one 2. in another, 'the'Tithe fall be 


1 


174 | An Inflitute of the BD IL 


macy ar 2 committed by a Defendant in in 9 ‚ 
Vor Tithes, Offerings, and aber Duties of the Church 4 72 
tices ſhall commit fuch Defendant td Priſon, there to — without 
Bail, % be Bd e, Sure 2 or 


otherwiſe iſe, to give dience to the Proceſs, Decrees and Sentences 
of the ſaid Eccle/iaſtical Court. 


* 2 Inſt. 662. This act extends to Predial, Perſonal; and Mixed Tithes, dc 
to Eccleſiaſtical Perſons, and their Farmers only, and out of the 
City of Landon. It does not extend to give Remedy to Lay Im- 
» 2 Inſt. 648. propriators. Therefore for the Relief of Impropriators and Lay- 
men that had Right to Tithes afterwards e Diſſolution of 


Monaſteries, Sc. It is 
221. 


. „ 
out and paid, the Party grieve ic 
Farmers, may comes ba that detains them before the Egon 
Judge, &c. 


But all Perſons that are di feiſed, or from their lawful — 
tance, Frtebold, Term, Right or 4, o hy fo Parſonage, Vicarage 


Penſion, Tithes, Oblations, or other 0 of Spiritual P ; 
which are made Temporal, and abide in emporal 2215 to Lay 
Lew, may have ti ke Remedy in the Temporal Courts, as for 
ds and Tenements. 
Nl Joy does not extend to the City of London, or Suburbs 
f 
Note, That the forme Part of this A@ does only extend to Tha 
and Offerings, not to _ Church-Duties. But this 3 
Remedy in the Tempur l e r any ithes 
| and Offerings, but 1 * any or Spiritual where 
asp. che Ownet is *diflcifed, or'otherwiſs put Sub 4h tune. et the 
3/04, 55% Owner may ſue for the Suuhſfracrim of F che fame in the Eceleflaſt 
2 Rep. 44,45 cal Courts, or at the Common Law, at his Election. For the Suit 
here is commenced again 9 ee ee Greg 
not againſt thoſe hat ws were wrongful | | 
Note alſo, That by this Statute the Party cannot be compelled in 
the EeeleGaftical Court, to give Security for” his Obedieges, but 
only to the definitrve; Sentence, and that the Security muſt be 
#400 Sureties. Whereas by the 27 H. 8. ch. 20. before- 


oy may be demanded by Ecelefiaftical Perſons and their Te- 
or —m in 


Surety ſufficeth. 
* 2 1nſt. 648, By 2 & 2 Ed. öl ch. 1 | is given boch t lay and er- 
662. _ cleſiaſtical Perſons for ſonal, and mixed Tithes. Far 


it is enatted, to ſuppiy. — — that Su with- 
out Fraud and pay all predial Tithe i, ray 215 of 

Right been yielded and paid within forty Years before the mati 

of this Af, or Of Right and Cuſtom ought'to bo berg 5 


And if any carries _ ſuch Tithes, be hath juftly drorded 
and b fine, otherwiſe for them with the Parſon, 
Owner, or Farmer thereof, be ſhall forfeit treble Value of the Ti 2 


fo taken 
* 2 Inſt. 65 A beet Wands, As bath of Right been yielded, relates 
to Tithes in Kind yielded within forty Years. © And the Words 
Right and Cuſtom ought, &c. r 
eee paid. 


x 


Char- Laut of England. 175 
"If the. Tiches are ſet. out and ſevered from the nine Parts by te 
Oar they nes become ſo: far Lay-Chattels, as that, if after the 


lag en ed WAY, y a "Stranger, the Remedy againſt, . Cro. 607. * 
ny — in the Temporal Courts for treble the Value. If g 


the Owner of the Land catries them away after Severance, this is 2 Intl. 613, 


— 


no ſetting fortk. Turning of Cattle into Tithe: makes it a fraudu- 64. = 
len Severange* 1 {* But the Parſon muſt carry away the Tithes in a- Comyns 22. * 
convenient Time after Severance, or he will be liable to an Action C Ray. | « 
on che Caſe for: Damages, for the, Pariſhioner cannot put in his, 3. 46. 4 


Cattle to cat the Tithes in ſuch Caſe.] = 
Obſerve;:: thet: the treble Damages are to be recovered in the 


*1 Iuſt. 159 8. 
we 612, 
Wrong was 163. 84. 
Times, © the prodin | 
nd at the titbing Time of 22 t ſhall 
ow the ſame i 
their Tithes 


Taler. 

Tithes 'of the 
or Servant, fa 
the z then 
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a 2 Inſt, 662. 


2 Inſt. 648. 


OE FOE OT On 


ſued for in the Ecclefiaftical Courts. But for Perſmmal. Tithes, the 
__ cannot examine the Party upon Oath.” are to 


abs Rig to the rn of toe Fals where one does dwell 
or abi 

Note, That the taking away of the Oath to prove that Perſonal 
Tithes are due, has rendered the Recovery of erſonal Tithes al- 
moſt impracticable. And this ſeems to be the Reaſon why they 
are not now demanded or paid, as formerly. 

This Act ſeems to extend to predial and perſonal Tithes only ; ; 
but as it rehearſeth the 27 H. 8. ch. 20. and the 32 H. 8. cb, 7, 
which extend to all Kinds of Tithes, it includes mixt Tithes alſo. 

[See in the ſaid Act of Ed. 6. concerning a Suggeſtion for a Pro- 
hibition, and Coſts for want of Proof of Suggeſtion within ſix 
Months, &c.] | | 

B 7 0 3. ch. 6. Small Tithes of or under the yearly Value 
212 275 Shillings from one * yo if not paid within twenty 

ter Demand, may * recovered at any Time within two Years 

after d , before two 2 s of the Peace not interefted in the Tithes, 
who ma ſummon the in Writing, and after Appearance, 'or in 
Default thereof, upon due « Prog of Summons, hear and determine the 
Complaint, and $a in Writing ſuch ation for the Tithes 

as 2 ſhall j FR: reaſonable, with Cofts not exceeding ten Shillings ; 


with Liberty 0 al to the Quart whoſe Judgment 
be final, unleſs the 4 5 admin Tithes 1 225 ate 
this Caſe now Power to 


TD er an ae. Wi 1 to 
7 Money adjudge to pay within ten 
er Notice. And the 7, Ball be — the ma 
Ae next Seffions. But 222 Defendant infiſis upon a Modus, Pre- 
ſcription, or Title of Exemption, and gives Security to 2 c and 
Damages in the Courts above, the Fuſttces ſhall not 
This Act is intituled, An Att for 9 ery of ſmall 
E thes. But in the Body of the Act, Oblations, Gr. nd en- 


| tions, and Compefitions t00 are included. 


Bur this © Statute des mt extend to 'the 


22 ot her Teen where ahr Tithes are 2 Aa Par 
iament. 


By y & 8 W. z. ch. 34. — reſp 1 or ſimall 
N or lo 4 8 e . next 


Juſtices of the Peace (not intereft id in the The) be convened War- 
rant unter their Hands and Seals ;' who ſhall examine Witneſſes 


Oatb, and by Order under their Handi and Seals 'direft Payment, * 


er e TON n hy thr 
the ſaid Juſtices may the Money e 7 
le of the | Vene © Gaal. Bur a Perm fading 2 
— * [ppeal to the next * 


determine the Matter, — deartee® — * 
2 ment, and, if they con 


rm, give 'Cofts againſt the 
pe lene to 22 by FS Ar and 2 his — he 
5 5 the Title of the Tithes 
comes in N . Appeal be made, no Warrant 7 
Diſtreſs ball be Appeal is determined. And 


By 1 Geo. 1. St. 2. ch. 6. 75.78 & 8 W. 2 
Recovery of any Rates, Dues, or Payments, or the Stipend or 
ad an Poe Pon — 


=. 
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Chapel; and the Juſtices may order reaſonable Coſis not exceeding ten 
Shillings. e $M . | | 
By ehe Statute of 'Circumſj .agatis, or 13 Ed. 1. St. 4. A Bf 
Mortuary and a Penſion may be recovered in the Ecclefiaſtical Court, — dw 
and no Prabubitiam ſhall lie. 
Dy 34 & 35 H. 8. ch. 19. b Penſions, Portions, Corrodies, In- > 1: Rep. 45. 
demnities, Synodies, Proxies, and all other Profits due out of religi- 
ous Lands diſſokved, ſhall be paid to Eccleſiaſtical Perſons by the Occu- 
piers of the ſaid Lands.” And the Plaintiff may recover the Value 
thereof in Damages in the Eccleſiaſtical Gurt, together with Ce of 
Suit. The like be ſhall recover at Common Law, when the Cauſe ts 
© Penſions due by Virtue of an inance ma the Ordinary i F. N. B. ft, 
upon —. for Tithes, or the like (as in ho Endowment 5% 6 
of a Vicar,” here one ſhall enjoy the Tithes and pay to another a a ej 
Penſion for them,) ſhall be recovered in the Eccleſiaſtical Court, 120. 
becauſe it beginneth by an Eccleſiaſtical Act, and by Ordinance of ing. 
an Eccleſiaſtical Judge. But if a Penfion be claimed by Preſeription, 
the Preſcription ſhall be tried at Common Law, or in the Eceleſia- 
ſtical Court. A Biſhop may ſue for a Pen/ion; &c. due by Preſcrip- 
tion (not by Deed) out of religious Lands diſſolved, before his“? Venrr. 3. 
Chancellor, and an Archdeacon before his Official. ſs F 
-» But» notwithſtanding - all theſe Statutes, Tithes, &c. (if of any 
conſiderable Value) are generally ſued for in the Courts of Equity by 
Engliſb Bill, and for the moſt — in the Excbeguer; but not u | 
the Statute for treble or double Value. For there can be no Suit * Hardr. 190. 
in Equity for the Recovery of the double or treble Value. 
By 37 H. 8. ch. 12. Tithes in London are to be recovered before 
the Lord Mayor. See the 22 & 23 Car. 2. ab. 15. An Act for the 
better Settlement of the Maintenance of Parſons in London.] 
But if Tithes in Landon are due by Cuſtom, they may be ſued for 
in the * Exchequer, notwithſtanding” the Statute z becauſe there are Hardr. 116. 
no negative Words in the Statute, to reſtrain that Court. 
4. To what publick Payments are Tithes ſubject? 
+» Tithes are at this Day chargeable with all Payments impoſed by See p. 25. 
Act of Parliament, if they are not excepted. . They are ſubject _—— -- 
Statutes to contribute to the Poor, maimed. Soldiers,” King's Bench 
and Mar/halſca Priſons, the Militia, Highways and Bridges, Watch 
and: Ward, Conſtables Rates, Robberies committed in the Hundred, 
and are liable to be taxed by Commiſſioners of Sewers, &c. though 
they were not ſubjet to any Temporal Charges at Common 
Law. They are likewiſe ſubject to the Payment of Firft-Fruits See p 37. 
and Tenths, - | das 8 
2 may be exempted or diſcharged from the Payment of 
ithes. | ; 
| Lands may be exempted or diſcharged from the Payment of Tithes. 
1. By real Compyfition. 2, By Cufiom' or Preſcription. 3. By Af 


Parliament. | 

1. By real * Compoſition, as when an A is made with a: Dr. & Stud. 
Parſon, or Vicar with the Conſent of the Patron and Ordinary, that NS: 
ſuch Lands for the Future ſhall be diſcharged from the Payment of ; jad. 493, 
Tithes in Specie, by Reaſon of a Recompence made to the Parſon 58. 
or Vicar for them out of other Lands. | CES 


2 2 But 
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| = of Leaſes But ſince 1 Elix. th. 19. in the Caſe of Archbiſhops and Biſhops, 

* 11 3 El. cb. 10. in the Caſe of other Ecclefiaſtical Corporations, 

ſole or aggregate, no Alienations can be made, other than for 
twenty one Vears, or three Lives, &c. 

So that a real Compoſition, tho' made by Conſent of Parſon, 

Patron and Ordinary, not now bind the Succeſſor beyond that 

Term. | . 

« 2 fl. 490, * Real: Compoſitions cannot be tried in Court Chriſtian ; but 

_ 5 muſt be tried at Common Law, if there is a Suit in the Court 

Chriſtian fer Tithes in Kind. But one may ſue in the Eccleſiaſtical 

Court for a Compoſition, as well as for a Modus Decimandi. 
en 2. By Cuftom or Pręſeriptian ; either, 1. De modo Decimandi, or 
+ Pl. 2. De von Decimandb. | | | COTE 

© 2 Rep. 4%. 1,'A ©Modus Decimandi is when Land, or ſome annual Profit, 

i3 Rep-40- Penſion, or Rate-Tithe, hath been given Time out of Mind to a 

Caſes 40. Parſon and his Succeſſors, in full Satisfaction and Diſcharge of all 

2 Init. 490. the Tithes in Kind in ſuch a Place. 


610. 


This Preſcription aroſe at firſt from a real Compoſition, which 
was made — the Memory of Man, and now loſt, ſo that the 
Pariſhioner is forced to claim by Preſcription for Want of it. 

« 13 Rep. 15. This Modus is ſuppoſed to be the full Value of the Tithe at the 

Hob. 40, 41. Time of the original Compoſition. If it a to be — above 

* Bunb. 10, the Value, it is a rank Modus and not good.. And if it not 

2%, 78, 301. now come up to the Value, it is to be intended, that the Tithes are 

either improved, or elſe, that Money is become of leſs Value than it 

was at the Time of the Modus agreed on; which occaſions the pre- 

ſent Inequality. | | 

'2 Rep. 47. A 8 Lord of a Manor, may preſcribe De modo Deci- 

„ % nandi for himſelf and Copyholders; or a Copyholder may pre- 

1 Cro. 587. ſcribe in the Name of his Lord, or-a * Pariſh or Hamlet for this or 

that Sort of Tithe; as to be quit of Wood or Hay, &ec. or a private 

Perſon for his own Lands, or Part thereof; paying a Penſion or Rate- 

Tithe in Money, or ſo much yearly to the Parſon in lieu of the 

Tithes. But to make a good Preſeription, the Modus muſt be, 1. 

22 Abr. For the Benefit and Advantage of the Parſon, not for the Benefit 

049. 030. of another only. 2. One Tithe muſt not be in Conſideration of 

1 Roll. Abr. another, as Tithe. of Cows for the Tithe of Oxen, Gc. 3. It muſt 

55050. , , be ſomething different from the Thing that is due. Therefore it is 

475. 586. a void Preſeription, to pay a Load of Hay yearly in Diſcharge of all 

1 Cro. 609. (Tithe Hay; for that is to pay a Part in Diſcharge of the Whole. But 

* 14. Ra; his holds only where Tithes are payable of Common Right, not 

242. by «Cuſtom only. For leſs than a tenth Part of Fiſh taken in the 

dont, 307- Sea, and due by Cuſtom only, may [6 — Recom 4 

Hob. 30 It muſt be ſomething as certain and as the Tithe, tho' it 
» Cro. 139. may not be ſo valuable. 

Yap. , But a Modus, tho' founded upon a good Conſideration, may be 

2 Wms. 462, ſeveral Ways diſcharged, and Tithes may then become due in Kind, 


- 
* 


„is gone; if the Land is converted into a Hop-Garden, or 
into Tillage, ſo long as it continues a Hop- Garden or in Tillage. But 
when laid for Hay or Graſs again, it ſhall revive. So where a Park 
is diſparked, and the Lands are converted to Tillage, Cc. if the 


err 
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Modus was general for the Park; but it is otherwiſe if the Modus 

is for the Tithe of ſo many Acres of Land contained in the Park; 

or if a Modus, or certain Sum of Money, is for all the Tithes of 

ſuch a Park, the Modus ſhall ſtand, tho! the Park is difparked ; be- 

cauſe the Preſeri —— in the Soil, 2 in the Part, 8 

Franchiſe, and a Thing incorporate imaginary. Thus 

— of a Fulling-· Mill into a Corn-Mill, 1 odus for the 
Fulling-Mill is gone, and Tithes for the Corn-Mill muſt be paid in 

Kind: But if the Land is diſcharged by a Modvs, and the Owner 

builds a Corn-Mill on the ſame, he ſhall not pay Tithe for the * 2 Ink. 490. 
Mul. 2. By! Non- payment of the Conſideration, or by Payment . Rall. Rep. 
of Tithes in Kind for ſo long Time, that the Preſcription bra eg 


cannot be proved. But a ſhort Interruption ſhall not deſtroy it. A 
Payment of different Sums is Evidence that there is no Modus. 


There may be a Modus for * perſonal Tithes. © 2 Inſt, 657. 
[See 2 & 3 Ed. 6, cb. 13. and 7 — N 

Cauſe be removed (g Security Coſts 

_— — a Modus — the Juſtices of Peace of ſmall 
ithes 


A Parſon may ſue in Court Chriſtian fir « Modus \Decimandj * 2 Rep. 45. 
or Rate-Tithe, allowed between the Parties. But if the Modus is lf. 90 
denied, it muſt be tried at the Common Law. N 
ariſes upon the Words of the Statute of 2 & 3 Ed. 6. cb. 13. 11 
Right and Cuſtom ought to be paid. See the Statute De Ci ae 
Agatrs, 13 Ed. 1.] So Where a Modus Decimandi-is pleaded in the 
Spiritual Court to a Demand of Tithes in Kind, a Prohibition lies, 
828 that the Spiritual Court will not admit of any 


2. A Cuſtom or Preſcription De non Decimando is: to be dif- 
charged abſolutely of 'Tithes, and to nets Boe, 3 


Thus the King ſhall pay no Tithes, *1 Co. 511; 
even for the antientDemeſnes of ths Crown, Thus 5p Nad Rer.; work 

and Spiritual Corporations, ma ; — 4 
preſcribe by the Common Law De non qe, may: 


cxpable of Ties and the Tithes . ee . hora e. 
eir Tenants may have the like Privilege. But it ie a general Rule, 65 82 
that a Layman cannot preſcribe, either againſt a Lay or Spiritual Goc5oe, 
2 — by Way of Roe, Tr N wat 
a is P, 345 
2 — not ſaid to wh Layman in Law. [Bat & 
capable of a Diſc of Tithes for Lands in his * own {pie 
I , Patron and Ordinary; tho 2 
en (admitting that he may have Lands  b-44 
Sow may cribe De non Dects ind for Lands 
Pete pech, a and given for the Reparation of the Church; 
2. be is not a Spiritual Perſon. A Pariſb or à particular Ham- 1 Roll. Abr 
tet cannot preſcribe De non'Dectmando, for particular Tithes, much 6353. 
leſs from the Payment of all Tithes, tho“, it may preicribe De 
modo Deci mandi. But a' County, Wild, or Hunttred, may k Dr. & Stud. 
to be'free'from the Payment of Tithe Va or any other particular Dis! 2.cb.55. 
Thing due by Cuſtom only : For as ſuch Tithes Berra by Cuf- 64. 
tom only, e Paton ot = wg, Cty 
contrary, and they do but infift on their ancient Right, and that 557654 
Cuſtom 
3 


——— — 


1 


2 1 Ld. Ray. Cuſtom hath not prevailed againſt it. But where the Thing is 
'37- 1 126. titheable De jure, it hath been determined, that . (notwithſtanding 
sc. „hat is ſaid in ſome of the old Books to the contrary) a County 
2 Salk. 655. or Hundred, cannot preſcribe in non Decimando any more than a 
S. C. - | Wo 

prigate_Feribn. n RRR 
All Preſcriptions in theſe Caſes are triable 4 Common Law. . 
Thus of real Compoſitions and Preſcriptions, which are continued 
by 2.& 2:4. eren ͤ Kain abs: 4b , 

; 3. By Act of Parliament Lands may be diſcharged from Payment 
of Tithes. | en 6 ons 
d 2 Rep. 44 * Abbeys, &c. before their Diſſolution held their Lands diſcharged 
Why by Bulls of Popes, by real Compo/ition; with the Parſon, Patron and 
, 661. Ordinary, by Preſcription, by Order, (as of the Ci/terti ; 
653, 661, TOINALY., DV Preſe Aion, by , ( th 25 ans, - 
2 Cro. 58, fallers of St. John esel, Templers, [See 17 Ed. 2. St. 11 
lieb 256, long as their Lands remained in their own Hands, and were manured 

© es by them :) [See 2 H. 4. cb. 4.] But Meonaſteries, Abbeys, &c. being 
diſſolved, this Privilege of Exemption, and all Appropriations, had 
A Rep. 47. fallen with them, if they had not been upheld and continued by 
30%. the A of Parliament that did diffolve them. For - |, 
| By 31 H. 8. ch. 13. The Lands, Parſonages appropriate, &c. of 
Abbeys, &c. which were of the Value of abeve Two Hundred Pounds, 
(called the greater Abbeys) are diſſalved and given to the Crown, 
with a Proviſo in the Ad, That the King and his Patentees, and all 
and every other ler. their Heirs and Align, which have, or ſhall 
iy | | have hereafter any Lands, &c. belonging to the ſaid Monaſteries, and 
j 1 other Religious and Ecclefiaſtical Fuſes and Places, ſhall keep and 


: 


enjoy them diſcharged of the Payment of Tithes, in as large a Man- 
ner as the ſaid Abbots, &c. enjoyed the ſame at_ the Day of their 
Diſſolution. adhd. ow: en = * 
| 10 that Purchaſors now ſhall hold the Lands A. in the 
| _ ſame N as they 67 a 725 17 7 13 
« 2 Rep. 4, By this Act *perpetual Unity of the Poſſeſton of the Lands, and the 
48, „% Rectory in the pb Hands, "i made. 4 Exemption ; which was 
* 1% not ſo before at Common Law. For if the Monaſtery, c. was 
2 Inſt. 655, ſeiſed of the Lands and Rectory, and paid no Tithes within the 
Mob. 298, '.. Memory of Man for the Lands; thoſe Lands ſhall now be exem 
10 2s from Payment of Tithe by a ſuppoſed ual Unity of Poſſeſſion, 
2 Cro. 452. Cc. But the Unity of Poſſeſſion of a Manor and Rectory will not 
3 Cro. 424. exempt the Demeſne Lands from the Payment of Tithes, when 
* Comyns498. they come to be ſevered”. , had: rn 4 RY 
' 2 Rep, 48, Religious and Ecclefiaſhical . are only within this 
49. Act. Therefore Biſhops, Deans, Dean and Chapter, Archdeacons, 
Colleges, Hoſpitals, &c. that were not religious, or which were not 
regular but ſecular, are not to be underſtood here. If it be Eccle- 
ſiaſtical only, it is out of the Act. | 1 80 
« Hardr, 1734, Note alſo, That the King, and his Patentecs for Life or Years, 
fhall enjoy the Lands diſcharged, becauſe the King cannot manure 
them ; but the King's Patentees in Fee, and others ſhall enjoy the 
Lands only in the ſame Manner as the Abbots, &c. or the above- 
mentioned three Orders held them, 1. e. whilſt in their own Hands, 
or not let out or manured by another. 
The Act ſays, diſcharged from Payment of Tithes, not diſcharged 
» 2 Rep. 47. Of ® Tithes ; becauſe ſuch Diſcharges of the Monaſleries, &c. cannot 


1 28 10, be found. 
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A Catalogue' of ſeveral Monaſteries within England and Males, 
which were teturn'd to be of above two hundred Pounds per An- a 
num, diſcharg'd of Tithes, and diſſolv' d by 31 H. 8. ch. 13, may 
be ſcen in the Exchequer ; and in many modern Books that have 
treated of the Law concerning Tithes. [See-Degge's Par ſan s Coun- 
fellor,, Godolphin's Repertorium Canonicum, Watſon's Clergyman's Law, 
Biſhop Gibfir's Codex; ich me A As N dn hehe} | 
Other Lands belonging to the greater Monaſteries, Sc. which Hob. 295. 
were not diſcharged before the Diſſolution of them, are ſtill ſubject 
to the Payment of Tithes. ' No other Lands that came to the Crown g 
are diſcharged, but by the Statute above-mentioned... For it is to | 
be obſerved, that tho' by 27 H. 8. ch. 28. the Lands, &c. of Reli- 
gious Houſes, which were not above the cleagiyearly Value of two 
hundred Pounds, (commonly called, the ſmaller Abbeys) were given 
to the Crown, yet they were not diſcharged of the Payment of 
Ties. % N 32 bits as yt Tyre d 
For there are no ſpecial Words in this Statute that the Lands, 
Fc. given thereby, ſhall be diſcharged, as the Abbots, Priors; Gc. 
held them diſcharged before the Statute. So that if there had been 
any Diſcharge before, the Privilege now as to Lands, &c. under, or 
of the Value of two hundred Pounds per Annum, is determined, 
and the Preſcription In non Deci mando, as well as the n But 
if the leſſer Abbeys, Sc. had Right to a Modus Deci „ Real 
Compoſition or Preſcription may be plead eee. 
But again obſerve, that not all the religious Houſes of or under 
two Hundred Pounds per Amum were diſſolved by 27 H. 8. cb. 28, 
for ſome of them were diſſolved by 31 H. 8. ch. 13. by Virtue of 
a Proviſo in 27 H. 8. (left out of the Statute in the Book of The 
Statutes at large) That notwithſtanding that Act, the King might, 
by Letters Patent, continue any of the ſaid Monaſteries, Sc. which 
he did; and ſo they were not diſſolved till 31 H. 8. and there 
fore _ within the Branch of the ſaid Act concerning the Diſcharge 
of Tube. x4 82 261 hor gie tt 
And now tho' Titles of Diſcharge under 31 H. 8. are loſt, and Bunb.37,1 22: 
the Manner of Diſcharge cannot be made out at this Day; yet if 
the Lands of a religious Houſe, diſſolved by that Statute, have been 
held ſince the Diſſolution freed from the Payment of Tithes, it 
ſhall be intended that they were held fo before; and Preſcription 
ſhall be allowed for a Diſcharge of Tithes under that Statute, ei- 
ther abſolutely De non Decimando for all Tithes, or for this or that 
All theſe Titles may be ſupported e 46. 
hence all other Preſcriptions 5g — are ſuppoſed to have 11 24 
their beginning. | E 
So that by Virtue of 31 H. 8. a Layman Patentee of the Ki 
may — (generally without ſhewing how) In non Deci 
for Abbey Lands, as under an Abbot's Title; which he could not 
do for any Lands by the Common Law upon any account. | 
By 32 H. 8. ch. 24. The King enjoy the Manors, Par- 
ſenages, Tithes, Privileges, &c. of the Hoſpital of St. John of 


—_ 


Jeruſalem. {1 | | | 
But Qycere *, Whether theſe Lands are freed from the Payment » Raym: 225: 
of Tithes. b Conta, 


Ws Giggs 214. 


——_— 


Book 1I. 
See 2 H. 4. ch. 4. 7 H. 4. ch. 6. And fee the Notes on 27 H.8. 
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5. 28. and 31 H. 8. cb. 13, Sc. in Danvers's Abr. Tit. Diſmes 
618, 619, 620. See alſo 1 Ed. 6. ch. 14. The Act for Chantries 
Collegiate, and 2 Rep. 46, 47, 48, 49. | 
2 Inſt, 649, | - By 2 & 3 Ed. 6. ch. 13. None pay the Tithes for Landi 
otherwiſe than they were paid forty Years before, nor where by the 
Laws and Statutes of this Realm, or by any Privilege or Preſcription, 
| they are not chargeable, or that are dilhorged any Compoſition 
real, | | ite 
Since the Diſſolution of Monaſteries, &c. the Learning of Pro- 
fin, Deraignment, &c.' is out of Uſe. | 1755 


Of Tenures IV. A Tenure is the Manner whereby Tenements are holden of 
and Service a Lord; or the Service that the Tenant oweth to the Lord. There 
0z.a, Can be no Tenure without ſome Service; becauſe the Service makes 
See P. 68 and the 'Tenure, Theſe Tenures and Services were divided into twelve 
_ 133-20 Parts, (viz.) Homage, Eſtuage, Knight-Service, Homage Anceſtrel, 
Burgage, Villenage, Grand Serjeanty, Petit Serjeanty, Frankalmoign, 

Fealty, Socage ”. Rents, But, | | | | 
By 12 Char. 2. ch. 24. All Tenures are turned into free and 
common Socage ; and all Tenures by Knight Service of the King or 
other Perſon, and by Kinight-Service in Capite and Socage in Capite 
of the King, the Fruits' and Conſequences thereof are taken 
away. And all Tenures to be created by the King ſhall be in free 
Socage only, and not by Knight-Service or in Capite ; ſaving Rents 
certain, Heriots and Suits of Court, and Services incident to common 
Socage, and ſaving Tenures in Frankalmoign, by Copy, and the hows- 
rary Services of Grand Serjeanty, other than Charges incident to Knight- 


F. N. B. 5. A Tenure in Capote, in common e en only ap- 
„ Rev. f. © Plied to the King as of his Perſon and Crown, that is, as he is 
2 Inſt. 64,6;. King, (for the Defence of him and his Crown) and not when the 
Dav. 66, 67. Land his holden of the King, as of any Honour or Manor. The 


original Tenure muſt be created by the King. It was not ſufficient, 


that it was held only of the Perſon of for the Land 
might come to him by Eſcheat. Tenure in 1 largely taken, 
e n eee. when one a common 
Perſon, as of his d ; | 


It remaineth therefore that I ſpeak only of Grand Serjeanty, Petit 

| fl gn, Fealty, Socage Ayer 1 

Lit. 193. 1. © Grand Serjeanty (from Serjeant, a Waiter) is a Tenure 

i aft. 105. b. whereby one holds his Lands of the King by ſuch Services, as he 
ought to do in his proper Perſon to the King. It may concern 
Matters Military within the Realm, or Services of Honour in 
Peace; as to be the King's Carver, Butler, Cr. at his Corona- 

Lit. 158. tion. Tenant by Grand ty was ſaid to hold by Knights- 
| Service, becauſe the King had Ward and Marriage of ſuch Tenant ; 
and tho' theſe are taken away by 12 C. 2. ch. 24. yet the hono- 
GY CT eee 0 et e [See 1 Ed. 3. K. 2. 

12. | 

"LR: TFH 2. Petit Serjeanty is, where a Man holds the Lands of the 

„ * King, to yield to . a Sword, or certain Thing, to be 
rendered yearly, as one pays his Rent. 


3 3. Frank- 


4 


= 
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* Fr atikalmoien ( Libera Eleemoſyna, Free Alms) is the only. Ii. 133. 
pie Service; wn where an Ecclefiaſtical Ce tion, fole ea. 94. 6 
aggregate, holdeth to them cn _ 75 _ Lotd - "i 
his Heirs in pure and perpetual Alms. Perpetual ſuppoſes it to be a” 
Fee-ſfimple, Ahe it may paſs without the Word Succeffors. The 
Word ant or free diſtinguiſhes it from a Tenure by divine Ser- 
vice; for * that Service is certain, but in F- zu no certain > 1 Toft. gg. 
Service is mentioned; tho* both now are reduced to a Certainty, ac- . & b. 
cording to the Form of our Liturgy. A lay Perſon cannot hold in 
free Afms, And when a Grant is in free Alms, no Mention is to * Lit. 147. 
be made of any Manner of Service, for it is free from any tem- * + ax 

Service, and is of the higheſt Nature, becauſe it is a Tenure 

y ſpiritual Service. None can hold in Prankalmoien, but only Lit. 140. Ü 

by Preſcription, or by Force of ſome Grant made before the Sta- 1 ln. 94 K. 
tutes of Mortmain, 7 Ed. 1. ch. 36. and Qyia Emptores Terrarum, 7 2 
or 18 Ed. 1. cb. 1. 80 that the Tenure cannot be created at this A 
Day to hold of a Founder and his Heirs in Fronkalnioign or free 
Alms. 8 not reſtrained by the Statutes, or à Sub- 
ject, that is licenſed or diſpenſed with by the King, to make 
ſuch a Grant. [See 5 & 8 3. cb. 37, by which the King him- 
ſelf may diſpenſe with the Statutes of Mortmain *.] For tho* the. gee. 
Alienation is * prohibited, yet if all parties conſent in whoſe Fa- 5 7 pot. 
your the Prohibition is made, the Grant is good. And the * Rea- « Lit 141. 
ſon, why a Grant in Frankalmoign fince the Statute of Qyia Emp- 1409 
tores Terrarum is void, except in Caſe of the King, is becauſe none 
can hold in Frankalmoign but of the Donor ; whereas, that Statute 
obliges to hold of the chief Lord, by the fame Service by which the 
Feoffor himſelf held. But the King * may Grant away any Eſtate . iInf.223.4, 
and reſerve the Tenure to himſelf. | £ 
If an Eccleſiaſtical Perſon holds by Fealty and certain Rent, the 
Lord at this Day thay * confitm his Eſtate to hold to him and his -L, 540. 
Succeflors in mk For the formet Services are extinct, 1.9. „ 
and nothing is teſetved But that he ſhould hold of Him, which he 
—_— So that this Change is not within the Statate of N 

71 errarum. #4 , J d 4 k os . | A 
Tenure in Frankalmoigh is incident to the ihketitable Blood 14. 133. 
of the Donot or Founder; except in Caſe of che Kitig, who may lf. 93. b. 
t in Frankalmoign to hold him and his Drs. And if 
te, that hold their Tenements in Funtalmgu, mil to do ſuch - Li. 136. 
Divine Service as they ought, the Lord may complain of it, accord: » lad. 96. a. 
ing to the Courſe of the Ecelefaſftical Law, to their Ordinary of 
Viſitor, which is the King, if he is Founder, or a Subj „ I he 
was appointed Viſitor upon the Foundation. And the | 
Viſitor ought to puniſh the Neglect according to the Eecl 
Laws. But for Divine Service in certain (as to read Pra 
Friday or ta Diſtribute Alms „ &c.) Th 
diſtrain for it, and Feaky is incident to this Tenure Wich 
different from Frankalmoign. 


* 


— SC. en 


8 
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* Alienatio licet probibeatur, 2 0 | 
poteff fieri. I 9a pet in quorum faverem probibita «ft, 


Duilibet porte remuneiare juri pro ſt introdudts. 1 Toft, 99. a, 223. U. 
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This Tenure in Frankalmoign is an ancient Grant; and there- 
fore ſhall be allowed as the Law was then taken. It is chiefly 
to be met with in Grants to religious Houſes, Biſhops, Deans, Deans 
and Chapters, Colleges, Hoſpitals, &c. But tho' it may. poſſibly be 
made at this Day, it is out of Uſe. 1 

« Lit. 17. 4. * Fealty, ¶ Eides, Fidelitas) ſignifieth an Oath taken at the Ad- 
1 Inſt. 67. b. mittance of every Tenant to be true to the Lord, of whom he 
68.8  holdeth his Land. And he that holdeth Land by this Oath only, 
holdeth in the freeſt Manner, that any Subject can do. But bare 
Lit. 132. Tenant at * Will at the Common Law ſhall not do Fealty, for he 
x laſt. 93. b. hath no certain Eſtate ; and becauſe the Matter of an Oath / ought 
to be certain. Leſſee for Life or Years ought to do Fealty to the 
Leſſor ; for they hold of him, and there can be no Tenure with- 
© Lit. 131. out ſome Service. The Service makes the Tenure; © Fealty is in- 
cident to all Manner of Tenures, except Frankalmorgn. 
4 Int. 68.2. This Oath of Fealty is not aboliſhed, but it 1s © neglected. 
„Lit. 117, 5. Socage (d Socd, a Plough) is when the Tenant holdeth of the 
_—_ Lord by certain Service for all Manner of Services, ſo that the Ser- 
„dan ede. vice be not Knights-Service. Since 12 Car. 2. ch. 24. aboyemen- 
tion'd, every temporal Tenure of a Subject is in Socage. But Grand 
Serjeanty holden of the King, and Frankalmagn (being a ſpiritual 
Lit. 118, Service) is not in Sccage. If a Man holds by Fealty only, ſuch 
s Lit. 119, Service is Tenure in Socage, *. In ancient Time, Tenants. in Se- 
roo, oh cage at certain Days in the Year plough'd and ſow'd, the Lord's 
4b 66.8  Demeſnes, Under the Service of the Plough. all Services of Huſ- 
bandry were included, But afterwards ſuch Services were changed 
into annual Rent of Money, &c, yet the Name of Socage remaineth. 
And in divers Places Tenants do ſuch Services with their Ploughs, 
Tenure by Petit Serjeanty and in Burgage are but Tenures by Socage 
. ' tid ; 1 88 HE | 
d1 Inſt, 141, 6. A Rent (Redditus) is a Sum of Money or other Conſidera- 
b. 142. - tion iſſuing yearly out of Lands or Tenements, It is reſerved out 
o Feb. 125. of the Profits of the Land, and is not due till the Tenant takes the 
' 1 Inſt. 47. a. Profits, Yet a Rent may be reſerved every two, three or more 
Years; but it muſt be reſerved to the Fee flor. Donor. or Leſſer, 
* 1Inſt.143.b. © and not to a Stranger; except in the Caſe of the King who may 
13. b. reſerve Rent to a Stranger. Regularly it muſt be reſerved out of a 
11 Inſt 47.a. corporeal Inheritance, whereunto the Grantor may have Recourſe 
Mn 6344-6: oh diſtrain. But as to N Inheritances the Reſervation may 
een be, good by way of Contract, to have an Action of Debt. A Rent 
| may be reſerved out of a Reverſion or Remainder of Lands, for the 
apparent Poſſibility that they may come in Poſſeſſion, Rent is not 
" 1Inſt 292.b. a Thing merely in Action, becauſe it may be“ granted over, It 
* 1 Inſt. 96. a, Muſt be certain, or that which may be hy e to a Certainty ; and 
142. a. may be of Hens, Pepper, Attendance, &c. as well as Money. _ 
For a farther Enquiry into the Nature of Rents it may be needful 
to conſider, 1, How Rents are divided. 2. The Payment of Rents. 
3. The Acceptance of Rent. 4. Demand and Tender of it. 5. D 
fire es for Non-payment. 6. The Apportionment and Extinguiſhment 
0 ss. 
„Lk. 213, 1. How Rents are divided. , There are © three Sorts of Rents, 
214, 215- Rent-Serveice, Rent-Charge, and Rent-Seck. Rent-Service (ſo called, 
— 3 becauſe it is ever accompanied with ſome corporal Service, as 
Fealty at leaſt) is where one upon a Gift in Tail, or Leaſe for Life 
EI. | or 


* 
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. =: 
Y does reſerve to h 1a . at, Wulle the *: 
fion of (ds Lands and Tenements continues in him. Therefore, if 
a Termor grants all his Term, rendring Rent, he cannot diſtrain 
for it. This is a moſt certain Mark to know it to be a Rent-Service. 
But the Rent, tho! it be incident to the Reverſion, it is not inſe- +: Ia. r43 c. 
parably Incident z for one may grant the;Reverfion and not the 
Rent. If \Rent-Service is behind at the Day on which it ought to fe 
be paid, the Landlord may diſtrain for it by the Common Law, Lit. 213. 
without any particular Agreement or, Proviſion ; tho“ a Clauſe of | . 
Diſtreſs is uſually, added in a Leaſe. in Writing. It cannot be re- 
ſerved out of any Inheritance, but ſuch as is manurable, where - 
unto the Landlord may enter and take a Diſtreſs; as out of Lands 
and Tenements, Reverſions, Remainders; but not out of Iuheri- 
tances incor „except in caſe of the King. 6 
A Rent e © is where a Man by Deed maketh his Eſtate « Lit. 217. 
over to another in Fee, or by Gift in Tail, the Remainder over in * 12*- 143 · b. 
Fee, or a Leaſe for Life, Remainder over in Fee, or any other 
Grant where the whole Eſtate paſſeth, and by the ſame Deed reſer- 
veth to him and his Heirs a certain Rent, and that if the Rent- be 
behind, it ſhall be lawful for him and his Heirs to diſtrain. Such 
a Rent is called a Rent-Charge, becauſe ſuch Lands are with 
ſuch D/treſs by Force of the Writing only, and not by 
Law; as in the Caſe of a Rent-Service. It muſt be a Conveyance 
in Fee either in Poſſeſſion, or Remainder, or a Grant of the Whale 
Eſtate, to make a Rent-Charge; for the Reverſion is not to be in 
the Feoffor, as is requiſite in a Rent- Service. Alſo, if one ſeiſed - 
of Land grants by Deed an yearly Rent iſſuing out of it to an- Lit. 218, 
other, in Fee, Fee- tail, for Term of Life, or Years, with a Clauſe * Ia. 164. 4 


of Diſtreſs, ſuch Rent is a Rent-Charge, And if one ſeiſed of Lands 


in Fee binds his Goods and Lands for the Payment of an yearly *: Ind. 147.4 
Rent, this is a good Rent-Charge, with Power to diſtrain. So that 
a Rent-Charge may be either by Reſervation or Grant. 
| Rent-Seck * (Redditus Siccus) is where a Man by Deed maketh / Lit. 217, 
over his Eſtate to another, and reſerveth to him and his Heirs a 218. 233 
certain Rent, or granteth a Rent ifſuing out of his Eſtate in Fee, 5 6. 
Fee - tail, for Life, or Years, without any Clauſe of Diſtreſs in 
Deed. Now he cannot diſtrain, becauſe no Diſtreſs is incident 
to it; but he may have other Remedy when he hath had Seiſin 
of it. 228 he 2 have, a DiftreGs, it is called a 

Rent; being no Reverſion. or particular Charge to en- 4 
2 him to Gddraln fer it. But if the King hath a Rent-Sech, he « Kelw.104.a, 
may diſtrain for it. [See 4 Geo. 2. ch. 28. which gives Remedy 
by Diſtreſs. for all Rents, that have been paid within twenty Years 
— 178 the making of the Statute, or that ſhall be aſterwards 
created. | A 2" EE ; 

To theſe three Sorts of Rents may be added a Rent reſerved | 
upon a Leaſe at Will, called Rent diftrainable of Common Right, dilnft.t41. b. 
Alſo a Man may have a Rent iſſuing out of Land by Preſcription, | i lag. 1 44. a, 
And there are other Rents (tho' not properly called Rents ed * Lit. 345. 
by Contract or Deed, which creates them with Clauſe of Diſtreſs loft. 213: 
without a Tenure, againſt the natural Courſe of the Law, as in ”Y 
Common Practice. Such Rent is rather a Penalty of an annual Sum 
in Groſs. But Nate, That in all 11 late Statutes hereaſter · men- 

B | : 


tioned, 


* 


* 
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tioned, a Landlord may diſtrain for his Rent upon any Contract. 80 
that I do not underſtand the great Uſe now do be made by diſtin. 
iſhing upon theſe ſeveral Kinds of Rent as to Diſtreſſes. 
You will often hear of Fre- Furm Rent, Qyrt-Rent, Rack-Rent, 
»F.N.B.210. Ola Rent and Improved-Rent. * A Fee-Farm Rent (Frodi Firma) 
1 0d 7 b. is Where Land is held of another in Fee, for ſo much Nent as it is 
zlaſt. 19, 44. reaſonably worth, or at leaſt to the fourth Part of the Value. 
Rent (or White-Rent, becauſe paid in Silver; of Niet-Rent, becauſe 
upon Payment the Tenure is quiet, quit and free for that Tithe) is 
a certain ſmall Rent, payable yearly by the Tenant to his Landlord, 
The Tenants of moſt Manors pay ſuch a ſmall yearly Rent, Rack- 
Nen is ſuppoſed to be the full yearly Value of the Land, payable 
the Tenant for Life, Yedrs, Cc. Old-Rent is that yearly Rent, which 
was always paid, neither more nor lefs, the Tenant being ſuppoſed to 
have a good Bargain. Improved Rent is where the old Rent has been 
raiſed, or Where an Improvement has been made of the Rent. Here 
Purchaſers are more cautious, than where Lands are let at the old 
Rent. ho 2 [RT ane 
2. Concerning Payment of Rent, it is to be obſerved; that Mo- 
d Inſt. 315.2, ney given as Partel of the Rent by Way of Seiſin ſhall not be abated 
| out of the Rent ; or that if Money is given as Payment of the Rent, 
or as Parcel of it, it ſhall not be applied to the * of any othet 
Debt, as fot Wares ſold, Sc. by the Receiver; for the Payment is 
* 5 Rep. 117. to BE in that Manner, which one would pay it; and not according 
O. 68. to the Words of the Receiver how he would accept it, that is, if the 
* Bramſton v. Debtor ſignify for what Purpoſe he pays it; for otherwiſe it is ad 
Boldz in Chan. dum rectpientis. 
*5 Apil'755- If one feiſed of Lands in Fee maketh a Leaſe of the ſame Land 
for ten Years, yielding to him and his Heirs a yearly Rent of twe 
1 125. Pounds at the Feaſt of St. Michael, or © within one Month after; 
4 - 287. the Beſſor dieth between the Feaſt of St. Michael and the End of 
2 Sk. 378. the Month, the Rent muſt be paid to the Heir as ineident to the Re- 
verfion,; (and not to the Executors as where Rent is due and behind,) 
becauſe this was not due until the End of the Month. Sb the Rent 
muſt be paid to the Heir, if the Leſſor dies before any fix'd Day of 
Payment. If the Leffor dies upon the Day of Payment, if the Rent 
is unpaid, the Heir ſhall have it: For the Rent is not due till the laſt 
' 10Rep. 127. Minute of the natural Day. But if it be paid that Morning, before 
: Inte 212. the Teffor dies, his Executor ſhall retain it againſt the Heir, but not 
T againſt the King: [It ſeemsto be the better Opinion, that if the Leſſor | 
dies before Sun-ſet on the Day of Payment, the Rent unteceived 
does not belong to his Execntor, but to his Heir, or to him who 
takes the Eſtate ; bat if he dies after Sun-ſet, tho before twelve at 
Night, the Executor ſhall have it, as having become due and pay- 
f Pr. Ch. 555. able in the Teſtator's Life-time .] If the Leſſor lives to the Day 
1 Wan. 179. of Payment, a Paytnent before the Day appointed, is in Law, a Pay- 
ment at the Day; and a Payment at Place is as „as if 
received at the Place limited in the Condition. If one ſeiſed in Fee 
lets Lands for certain Years, and reſerves a Rent b aſl, not to 
him and his Heirs, the Rent ſhall determine by his Death, if he 
d 2 Toft. 47. a. dies within the Term. If he reſerves a Rent generally, without 
« Rep. 111, fhewing to hom it ſhall go, it ſhall go to his Hr. If he reſerves 
2 Saund. 371. t to himſelf or his Heirs, it is void as to the Heir, Tf he reſerves 


1 Ventr. 161. 
11 1 a Rent 
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Dea, beak „ . —5 
the Leſſor, and his Executors and Afligns, during the Term, 

25 to the Heir, becauſe dhe Rent after the Deceaſe of 
comes in Lieu of the Land, which had e 
r eee een 

then the ces of the Reverſion ſhall enjoy 2 
incident to Inheritance. 


If a Leaſe is made for Years, pgs rap Ie the Feaſts 
of St. Michael, and the Annunciation of our Lady, hin twelve 


Days after every of the faid Feaſts, upon Condition, that if the ſaid 


or Day: of Payment thereof, eie 
the Tenant or Leſſee, as to the Preſervation of his Leaſe, has 
R oro 


Space of twelve Days next after either of the ſaid Feaſt- days. of 

Payment, that then, &c, here the Tenant hath but twelve Days al- 

lowed him. 8 
If a Tenant for Life lets a Leaſe for ba, Number of Years 

if be /hall ng wes, 016 Rane 26, banal ds. 

Feaſts in Year; nn 


for Life 
Day, or Day of Paymen 8 : 
that Quarter by 3 And . 
it. So a Parſon made a Leaſe for Years, Feat h 
of St. Michael, Ae greg pd > wan hang eee en . 


pay — — 2 
5 in Proportion to the whole Rent, in 
Leſſor ſhould die before any Day of Pa * 
little Loſs by a weekly or monthly Reſervation. 
out this Care the Tenant ve the P 


cb. 19. Where — Jo fo dhe 
2 —.——— 


2 — 
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or Leaſe, which determined on the Death of ſuch Tenant for Liſe; 

the Executors or Adminiſtrators of fuch Tenant for Life may, in an 

Attion on the Caſe, recover from the Under-tenant, if ſuch Tenant 

for 2 e die on the Day of 3 Whole, or if" before ſuch 
4 


Day then'a Proportion, of ſuch | ccording to the Time ſuch Je- 
nant” for Life lived of the laſt Year, or Quarter of a Year, or other 


Time in which the ſaid Rent was growing due, making Juſt Al. 
- lowances. n | * "ALY 
Rep. 6. If a Rent is reſerved 1 2 a Leaſe for Years of Lands at four 
ro Rep. 128. uſual Feaſts in the Year, the Leſſor ſhall have an Action of Debt 
1 6 i" after the firſt Day of Failure, becauſe the fame is accounted in Law 
a Reſervation of Parcel of the Profits of Land. So that every Quar- 
b iVentr. ter's Rent is a * ſeveral Debt. Thus on a Covenant, or Promiſe or 
4 ep. gg. Recngnigance to pay a hundred Pounds at five ſeveral Days, an Ac-- 
10 Rep. 128, tion lies after the firſt Default. Yet if one leaſeth a Stock of Cattle, 
1 Inf. 292-b. or other * perſonal Goods, and the Rent is to be paid at ſeveral Days, 
471. 2?” the Leffor muſt tarry until all the Days are expired, becauſe it is 
« 4 Rep. 94- all but one perſonal Contract. And ſo it is of a Bond or Contract 
5 Rep. 81. for Payment of * ſeveral Sums of Money. Note, a Diverſity between 
292. b. 7 real and perſonal Contracts, and between Debts and Covenants, or 
5 Rep. 81. Promiſes. | | W. | | 
po Rep. Gb. When one is to pay Rent at a certain Day, he hath all that Day 
gations, ch. 3, until Night to pay it, * but ſo that the Receiver may ſee to tell it. 
po": of . And when a common Perſon appoints *no Place of Payment of his 
tions, B. 4. Rent, the Law appoints it to be upon the Land; but in Caſe of the 
. ch. 4. poſt. King, the Payment muſt be at the "van, wal or to his Receiver. 
g Pro idly 4 If a Man is bound in an Obligation to pay his Rent at a Day, he 
d Rep. 72, Muſt ſeck out his Landlord to pay him. 4 
73 By 8 An. ch. 14. An Action 75 Debt be brought for Rent re- 
FN len. ſerved 17 Leaſe for Life or Lives, in the ſame Manner as in the 
79- Caſe of Rent reſerved upon a Leaſe for Years, _ © 
[See 18 El. ch. 6. Concerning Rent in Corn payable to Colleges, &c. 
See flſo of an Acqurttance, poſt, ch. 3. | 
3. Acceptance is as it were an Agreement unto ſome Act done be- 
fore, which might have been avoided, if ſuch Agreement had not 
* Rep. 64, been. So Acceptance of a next Rent due at a Day afterwards, ſhall 
* 211. b bar one to enter for a Condition broken before by Reaſon of the 
1 Cro. 528, Non- payment of the Rent, becauſe he now affirmeth the Leaſe to 
have Continuance, which he might have avoided, had he nat ac- - 
cepted the Rent. So a Diftreſs aftirmeth the Continuance of the 
Rent in ſuch Caſe. But if the Rent was due before, and thereby 
the Condition broken, one may receive that Rent, and yet re-enter. 
'1 Taſt.:03.2. And if he accepteth Part of the Rent, he may enter for a Condi- 
tion broken, and retain the Land until he hath the whole Rent. 
If there is a Leaſe for Years rendring Rent with Condition, that, 
if the Leſſee affigns his Term, the Leſſor may re-enter, the 
LLeſſee aſſigneth, and the Leſſor receiveth the Rent of the Leſſee, 
z Rep. 65. not hearing of the Aſſignment, ® or not having Notice of it, he 
1 Cro. 553. may re-enter notwithſtanding the Acceptance of the Rent. 
2 Cr 334, If a leſſer Sum is paid in Satisfaction of the Whole, this cannot 
398. be Satisfaction for the Whole, unleſs acknowledged to be fo by 
: pai Acquittance under Seal. And ſo when a Contract is made by Writing 
g Rep.78,79 to do any collateral Act, it cannot be altered without Writing. 


4. ER. 3. 
l. 3 poſt. , But 
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Perſon, or by lawful Attorney, in the Preſence of Witneſſes, If 


the Rent is iſſuing. But if there is a Houſe and Land, a Demand 1 b. 3. 


the Money. And if the. Money is not paid (whether the Tenant + fit 24 


Gr: Em TN Top 


But Note, that where an Eftate or Leaſe for Nur is *7pſo fatto > » Init 45. b. 
void by the Condition or Limitation;'nv Ab ere of the Rene ak. . . 
terwards can make it 7 ee, wp it de 

te only vaidable ntry, tho it is ſaid, it iſo f 

—— as if it be a 120 for Life, or an Eſtate of Berbel Wen * 
Eſtate of Freehold cannot begin or end without Ceremony. Here 
Acceptance of the Rent due at a Day afterwards, ſhall har che Leſſor 
of his Entry. For this voĩdable Leaſe may be affirmed by Accept- * 
ance of the Rent; and negleRing to re- enter. But as no Entry is by 
required upon a Leaſe for Years, it is utterly void, , ſuch is the Cum 
dition, and cannot be made good by Acceptance: of the Rent: 80 if 
a Parſon, Vicar or Prebendary, makes a Leaſe for Vears endring 
Rent, and dieth, tho' the Succeſſor actepteth the Rent} it is not 

ood ; for the Leaſe was void by his Death: Otherwiſe of a Leafe 

r Life. The Acceptance of Rent by the Miſter of an aggregate 
Body, ſhall not hurt the aggregate Body where the Leaſe 1s void. 

If Tenant for Life leaſeth Lands for Years and dies, the Leaſe is See of Leaſes, 
void. And tho' he in Remainder accepts the Rent, it is void. So ch. 3. peſt. 
if Tenant in Dower leaſeth for Yeats and dies, and the Heir a 

the Rent. But if a Man and his Wife, ſeiſed of Land in Right of> Terms of 
the Wife, make a Leaſe by Deed reſerving Rent, and the Huſband I. v. Ar- 
dieth, yet if the Wife the Rent, after the ſame was due to 
her, the Leaſe is thereby RTE) | | 

4. Of Demand and Tender of Rent. | J ti, 

It behoveth all Perſons that would rener upon their Tenants, | 
* —. 1 of — — and it behoveth Tenants to all. 201. b. 
ft ir Rent to prevent e-entry. | | 202.2. 

1. A Dent hu Callin upon a Man 2 


into the Land, Diſtreſs for the Rent, Gc. A Demand muſt be „ 


one is to bring an Aſſiſe, or 4ſtrain for Rent, aſter Demand to be 
made, he ought to demand the Rent upon the Landi out of which · Lit. 233. 


at the Houſe or Land is ſufficient; and it need not be demanded at 

the very Time it is due, but at any Time after, whether the Tenant 7 Rep. 28, 
be preſent or no. But obſerve that in Caſe of Re-entry for Breach ws 

of a Condition tending to the Deſtruction of the Eſtate, The that 1 4. 


would enter for ſuch muſt, 1. Demand the Rent. 2. Upon a 
the: Land, if there is no Houſe: 3. If there is a Houle, at the n.. 


Fore-Door, the moſt notorious Place. It is not miaterial whether 4 Rep. 73. 
any Perſon be in the Houſe or no. So. if a Feoffment is of 
ood only, the Demand muſt be at the Gate of the Wood; or 
other moſt notorious Place. 4. If the Appoi t is at any other 
Place from the Land, the Demand miſt be at that Place. 5; The : 
Time of Demand muſt be certain, that the Tenant may be there to | . 
pay the Rent. The laſt Time of Demand of the Rent, is ſuch a 
convenient Time before the dun- ſetting of the laſt Day of Payment, : 
as that the Money may be numbered. The Leſſor, or his ſufficient 
Attorney, muſt remain upon the Land the laſt Day on which the 
Rent due is to be paid, until it be ſo dark that he cannot ſee to tell 


is abſent or preſent) this is a Denial OP tho' there are no Wards Ind. f 
c 0 of * 


N 


* 5 Rep: 40. ſolutely by Covenant to pay at ſuch a Place, on ſuch a Day, with 


- An: Jaſttote of the 


diy Yor of chil url u may reſctve a Rent on Condition, ahar if the 


laſt. 293: . Rent is behind he ſhall re- enter, and hald the Land till he, is ſa- 
nue or paid the Rent- behind, "In this Caſe if the Rent is be. 


9 


hind, or all or Part unpaid at the Day, may re-enter. - Bu 
| when the Feoffer pays pr tenders on che Land all the Arrears, 
he may enter again. an the Feofip has only an 

the. Frechold,/ to take the Profits in the Nature of a Diſtreſi 


1 eee een But if the 
. King grants over the Reverſion of his Leaſe to a common. Perſon 
| aut bin Heirs, de id'the\Reverfion ought to make Demand apa 

the Land, GS. 
[By 4 Geo. 2. ch. 28. The Landhrd, who hath Right of Re-entry 
for Non-paytent, may, in Caſe of Half a Year's Rent being in Ar. 
rear, deliver a Declaration in felis without ny yd Demand 

E or Re-entry.) $5551 "vt 
'A Demand of Rent tabnoths made hn Baili,opes Condition 
of Re- entry. When any Sum is to be forfeited * — 
ln 5% Non. payment of the Rent at the Time, &c. the Demand of the Rent 


Hob 82, 1 33; Ought to be preciſely at the Day in reſpect of the Penalty: And if 


3050.76.77. there is a enn Obligation for the Performance of Covenants?, it 


os þ Abr. doth not alter the Nature of the Rent; but it ought to be demanded, 
notwithſtanding the Obligation. 

„taz. 2. A Tender is an Offer to pay the Rent. ti may be of Money 

{1 Tot, 208-2- jn a Purſe or Bag, without telling the ſame. - For it is the Duty of 

him that is to receive it, to put it out and tell it. But a Tender of 

Rent muſt be of the ern — without Deduction 15 Taxes, r. 

for Sto is no Payment) unleſs it is agreed to be otherwiſe. 

Ec Part of the Land or at any Time of the laſt 

Day of Payment, 'the Condition for dl Time, tho! th 
Landlord: refuiſeth it. 

This is the ſtrict. Lowe concerning Demand and. Tender of Rent 

But by Agreements theſe Niceties ate uſually prevented, either. by 

Covenant to pay on Demand in Writing left at ſuch a Place, or ab- 


out Demand. 
There may be a Diftr for Non-payment of Rest There- 
e N. Win i Bites 2. For what one may diſtrain. 
. ä 4: How it may be made 
e 
i Terms of | 3 A Difftreſs (Bara) is « Thing found upon de une 


:—— nog Land, nd val for-Rent behind, or other Duty, or for Damage- 


1 Inſt. 96. a. feafant, (i. e.) Hort done, te” the Prey of th Thin e 
—— . * A-Diſtreſs' is either finite or infinite. - 
chap. 19. ee by Law how cen & tha} be mad, to d 

Limlaton, ut the Pary appears as gui te 18 


2. For Ger "Bae one „ Get 
8 . ot ns, 
TÞ > 55% all Manner of Services Wr or for a Rent reſerved upon a Gift 
laſt. 57. b. in 


.F Nos. ay OX 
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taken. 80 V | 664. 
eb. 19.) Sheaves or Shocks of Corn, or Corn growing. But for 
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in Tail, Leaſe for Life, ot Years, or at Will, tho“ there be no - 

Clauſe of Diſtreſs in the Leaſe, provided that he reſerves the Rever- 

fon to himſelf. And tho” the Diſtreſs, is reſerved, if the Rent'is 

behind or unpaid for ten Days, after the Day of Payment, er 

Leflor may diſtrain the next Day after it is due. For the Words 

weainatite, end: cunnch coſteuin that SEED i» afcooagien, Tang, 

But a Man may not diſtrain for Rent, after the Leaſe is expired*. One: But fee be- 

cannot diſtraĩn upon a Feoffment in Fee for Rent, unleſs a Diſtreſs SR 

is expreſly reſerved in the Deed; nor for Debt, Treſpaſs, &c. Þ Dr. & Stoll. 
A Diftreſs may be of ſeveral Things, but not of all Things, Dial. 2. ch. g. 

A Diſtreſi taken for Rent muſt be, 1. Of a Thing whereof a va/u- * 1 Inf. 47. 

able Pr is in ſome Body, either general or al“, therefore * & > be. 

Dogs, ies, and Things Fere Nature cannot be diſtrained. But 666, 667. 

2. When one is riding on a Horſe, or hath an Ax in his Hand * See ch. 5. 

cutting down Wood, or when- one carries any Thing about bim, Nea. 

theſe cannot be diſtrained. But a Horſe with the Rider on it may 

be diſtrained 3 and led to the Pound with the Rider * 1 Sid. 422, 

upon him, 9xe@re. 3. Valuable Things that are in Trude, ſhall not ?! 10g. 4. 

be diſtrained for Rent; as a Horſe that is ſhoeing in a Smith's a. & b. 

Shop ſhall not be diſtrained for the Rent of the Shop, nor a Horſe 

in an Inn, nor Materials in a Weaver's or Taylor's for making 

Cloth or a'Garment, nor Sacks of Corn or Meal in a Mill, for the 

Rent thereof. For the common Preſumption is, that ſuch Thing 

belong not to themſelves, but to others. For this Reaſon a H 

Se. put out to Paſture by Way of Agiſtment (becauſe it is pre- 

ſumed to belong to the Owner of the Ground) may be diſtrained. 

If he is put in but for a Night by *Leave of the Leſſor and «1 ventr. 50. 

Leſſee, yet the Leſſor may diſtrain him, Goods in a Fair or 2 D., Abr. 

Market {hall not be diſtrained, for they are brought thither for the 647, 642. 


— 


641, 642. 
Good of the Publick. But if they are driving to-Market, and bythe © 


r tenſils and Inſtruments 
of Trade, or Tools of one's Proſeſſion, ought not to be diſtrained. 


4. Nothing ſhall be diſtrained for Rent, that cannot be rendered * : Int. 47. 


in as a Plight, as it was at the Time of the nn 
cannot be diſtrained, and formerly (until 11 G. 2. ; 


1 they may be diſtrained. Carts with Corn may be 
diſtrained, for they may be ſafely reſtored. For this Reaſon M 
in a Bag ſcaled may be diſtrained, not if out of a Bag. 5. Beaſts 
nging to the Plaugb, or Beaſts of Huſbandry ( Averia Caruce ) 
heep, ot ' Horſes joined to a Cart with a Man upon it, (but: 1 Ventr. 36. 
if a Man is not upon the Cart, and : Sid. 440. 
from the Cart loaden with Corn) ought f. 27m 
not to be diſtrained ; if chere are other Beaſts or Things besides 


which may be diſtrained. But for Damage-feaſant all theſe may 


be diſtrained. And indeed this Order is ſeldom obſerved ; for Te- 

nants are forced to ſubmit to the Pleaſure of theit Landlords, becauſe | 
the Remedy would be worſe than the Diſeaſe. 6. *Furnaces, Cc. 1 tad. 47. 
fixed to the Freehold (tho' the Tenant might remove them as his a & b. 
own during the Term) Doors upon the Hinges, the Windows of 

the Houſe, cannot be diſtrained. 7. ' Beaſts of a Str 

cape into the Landlord's Ground may be diſtrained for B 

they have not been Levant and , i. e. tho' they have not 
been in the Ground for a good Space of Time, or ſo long as to have 


2 


. — 
_ * 
. * — x 


1 and is a Re-deliverance of it, that the Thi 
1— 


— 
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laid down and roſe u in to Feed. [N.] Otherwiſe if the Tenant 
of the Land is Aale in n * 7 his Mounds, by Reaſon 
whereof the Beaſts come upon the Land. | | 
By y Ann. ch. 12. The Goods of an Embaſſador or other publick 
Miniſter, or of his Servants, ſhall not be diſtrained: Tf ſo, the Di 
 treſfs is void, [But this Act does not ſeem to relate to Diſtreſſes for 
Rent, and does not ſay the Diſtreſs ſhall be void, but that all Writs 
and Proceſſes, whereby their Goods may be diſtrained, ſeized, &c. 
ſhall be void. | | 
4. How muſt a Diſtreſs be made? | 
A Diſtreſs muſt be made on the Land or Premiſſes, not when 
the Goods are removed from the Premiſſes. [But ſee the Statutes 


enfra.] 


1 Iaft. 15 3b. If Lands let by one Demiſe lie in *ſeveral Counties, one may di- 


„ ſtrain in one County for the whole Rent. But where the Demiſes 


1 laſt 16 fla are diſtinct there can't be a joint Diſtreſs for both] Rents. One 


õ Rep. go. cannot break open Gates, or throw down an Incloſure, to take a 


cone. by Stat- Diſtreſs, He may enter into the Tenant's Houſe, if the Doors are 
below. open, otherwiſe not. 

| A Diſtreſs muſt be made in this Manner. A Diſtreſs taken by 

* 1 Inſt. 47. b. one or his Bailiff or Servant, of ive Cattle for Rent arrear, Cc. 

2 may be brought to a cammon Pound within three Miles in the ſame 

County; or the Landlord may keep it in an open Place in his own 

* See 11 G. 2. Ground, or the Ground of another by his Conſent*. If the Cattle 

below. are kept in a common Pound, the Landlord need not give Notice to 

the Owner to feed them, but the Owner is to take Notice at his 

Peril. If they are kept in any other open Place, he muſt give No- 

tice to the Owner, that he may give them Food ; and then if the 

Cattle die for want of Food, he that was diſtrained ſhall bear the 

Loſs, and the Landlord may diſtrain again for the ſame, Rent or 

Duty. Both theſe are Pounds overt or open, tho' there is a Diffe- 

rence as to Notice of giving the Cattle Food. One may alſo im- 

pound Cattle in Pound covert or cloſe, as in ſome Part of one's 

own Houſe, Fc. but then the Cattle are to be fed at the Peril of 

the Landlord without any Satisfaction for it. He that diſtraineth 


' 2 Cro. 148. Cattle cannot work them, or uſe them, unleſs for the Benefit of 


the Owner; as by milking a Cow diſtrained, Cc. for he hath no 

© See B. 4. Property in them. But Cattle taken in Withernam may be uſed®, 
_ When one takes a Diſtreſs of dead or inanimate Things, as 
> 1 Inſt. 47.b. Houſhold Goods, Fc. They muſt be impounded in a H or 
| other Pound Covert within three Miles in the ſame County. For 
if they are put in a Pound overt, and damaged or ſtolen, the Land- 
lord muſt anſwer for them; as he muſt anſwer, if he himſelf doth 


| ' But ſee the any Harm to them, or to any other Diſtreſs \. 


beten Statue: A Diſtreſs for Rent cannot be in the *Night; otherwiſe for Da- 
11 Ia 142. a. Mage-feaſant, leſt the Beaſts ſhould eſcape before they are taken. 
7 Rep.7. [See 9 Ed. 2. cb. g.] . 

5. Of Replevin and Reſcous. 1805 5 
11 Inf. 245. b. 1. A Replevin, (Replegiare, d Re and Plegiare ; to re- deliver 
161.%. upon Pledges or Sureties) is grounded and granted upon a Diſtreſs, 
f WN re- 
main with the firſt Poſſeſſor, upon Security given by him, to 
2 with the Diſtrainer, and to — him in a 

W. 


2; 


. ᷑ Ä» 
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wy « Reſeous ( (from Reſeourrer,; RecupeFare) | Neander 33 
Reſcuing of any Thing (or of a Perſon and 
Eſcape againſt Law. There mult be a Diftreſs'or an Arreſt; 00 
there cannot be a Reſcaus. If à Diſtreſs is talen without Cay, > int. 47, b. 
as where no Rent is due, or where. one diſtraing vat? of his Fes; 6 b. en . 
or (if in his Fee) in the Highway; or diſtrains -Aberie Cure, Ot 
where there is a ſufficient Diſtreſs. beſides; or if the Landlotd' 
diſtrains any Thing, that is not diſtrainable, one may make ND 
= may be done by the Tenant, when ax > Thing of his is wrong - 

ly diſtrained; or by a Stranger, when is Goods are diſtrain'd 
ithout Cauſe, Cc. If the Diſtreſs was made upon Cauſe, * . all. 47. b. 

the Owner cannot reſcue them, as they are going to the Pownd;: And 
tho the Diſtreſs was without Cauſe, yet if it 18 impounded, the Owner 
cannot break the Pound and take away the Diſtreſs. If he doth, 
the Party diſtraining may have his Action, and re-take the Diſtreſs 
where-ever he finds it, and impound it But in Damage-Fea- 
ſant, if the Pound Door is unlock d, che Owner may take them 
out. If the Cattle diſtrained, as c driving to the Pound, 
go into the Houſe of the Owner, and the Owner do not deliver . Inf. 161.4 
them upon Demand, it is a Reſcous in Law. For there is a N. - a 
in Law as well as in Deed. If the Landlord comes to d 
Cattle, which he ſeeth upon the Ground, and the Tenant, or any 


Ge ie 
Dama ſafes! 
If the Owner of the Cattle bete Dili, ade 0 . a e 
a Diſtreſs is afterwards taken notwi the Tender, 2 
wrongful, and he ma — he tender after Bl.. 
ſtreſs, and before the Impoun 12 A- A.- 
for the T was lawful, i tho Detainer is wrongful. A Ten- 
der aſter the mpounding, makes neither che one nor the other 
wrongful ; for then it cometh too late. . The ſame Law for Da- 
mage-Feaſant, if before the Diſtreſs there is a Tender of ſufficient 
Amends. * And in Damage-Feaſant the Party may tender Amends, z Rep. 16. 
before the Cattle are im ; and then the Detainer is-unlawful, 5 Rep: 147: 
[5ec 1 Yo 1. cb. 25 For Relief ef Patentees! Ce, of Crown * 197 
Dutchy Lands, G. in CE NE 
of Ree We] | 


A Tender of Amends to a Bailiff is not yo goody for ha anne 
liver the Diſtreſs once taken. [See 2 V. & M. cb. 5,-infro.] ae 


IF « Landod ce oor tree One c. for twelve « i lag. 56. b. 


Pence, or fuch ſmall Sum R „and 2 lat. 107. 
the Landlord avows the Taking of Wer 
Party may have his Ac- 


Sc. the Landlord ſhall be fined, and 
R 


tion on the Statute ; 
Land holden of leſs Value. [See 52 IE JOY en 
able Diſtreſſes.] 

By 52 H. 3. ch. 15. 2 To the wn rd 


[See 3 Ed, 1. , 16. pat N yk 34 
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See 32 H. 8. ch. 37. For Recovery of Arrearages of Rents by Exe. 


cutors and Adminiftrators ; and by the Huſband for Rent due in the 


Right and Life-time of his Wife; and the Remedy for Rent, where 
the Eſtate was for the Life of another, that is dead. For the Expo- 
fition of this Act, 1 f. 162. 4. & b. | A ng” rat 
By i & 2 Ph. & M. ch. 12. No Diſtreſi of Cattle ſhall be driven 
out of the' Hundred ubere it is taken, except to a Pound-Overt within 
the ſame Shire, not above three Miles diftant from the Place; where it 


Was taken, nor ſhall it be impounded in ſeveral Places, in Pain of five 


Pounds and treble Damages. And no Perſon ſball take above four 


Pence for Impounding, under the like Penalty, any Preſcription not- 


withſtanding. | 
See 22 Car. 2. cb. 6. 22 & 23 Car. 2. ch. 24. 10 Aun. cb. 18, 


concerning Fee-Farm Rents ſold by the Crown. 


Thus the Matter of Diſtreſſes ſtood at the Common Law, and 


under the old Acts of Parliament. But now there are four 
excellent Statutes for Recovery of Rents by Diſtreſſes, (via.) 


2 M. & M. Se. 1. cb. 5. 8 Ann. cb. 14. 4 Geo. 2. ch. 28. and 
11 Geo. 2. ch. 19. which have greatly altered the Common Law, 
and have regulated the Method of taking Diſtreſſes. 
At the Common Law no Sheaves or Cocks of Corn, or Corn 
looſe, or in the Straw, or Hay in any Barn or Granary, or upon 
any Hovel, Stack or Rick, could be diſtrained for Rent. But, 
By 2 W. & M. ch. 5. It ſhall be lawful to diftrain for Rent ar- 
rear any Sheaves, &c: and to lock up and detain the ſame in the 
Place, (for they cannot by Virtue of this Statute be removed, but 
muſt be ſecured upon the Land) where they ſhall be found. And, 
11 Geo. 2. ch. 19. 1 ſhall be lawful to take and ſeize as a 
Diſtreſs, for Rent, any Cattle or Stock of the Tenant feeding upon 
any , any ways belonging to all or any Part of the Premiſſes 
demiſed; and alſo all Sorts of Corn, Graſs, Hops, Roots, Fruitt, 
Pulſe, or other Product, growing on any Part of the Eſtate demiſed; 


the ſame to cut, gather, make, cure, carry, and lay up when 75 
777 


in the Barns or other proper Place on the demiſed Premiſſes; a 
no ſuch Place there, then in any other which the Landlord ſhall 
procure, as near as may be to the Premiſſes, and in convenient Time 
aiſe and ſell the fare towards Sati faction of the Rent, and 
—_ of Diſtreſs, Appraiſement and Sale, in the ſame Manner 
as other Goods. The Appraiſement to be taken when cut and cured, 
and not before, Provided, that Notice f tbe Place where ile 
Goods are lodged ſball within a Week after the . therecf be 
given to the Tenant, or left at the laſt Place of bis ; that 
if after Diſtreſs of ſuch Corn, or other Product growing, and before 
the ſame be ripe and cut, cured or gathered, the Tenant ſhall pay the 
whole Rent in Arrear, together with the full Cofls and Charges of 
making ſuch Diftreſs; then upon ſuch Payment, or lawful Tender 
thereof actually made, ſuch Diſireſ and every Part | thereof ſhall 
ceaſe ; and the Corn, or other Product ſo diſtrained, ſhall be delivered 
wp to the Tenant, - Ea REA 75 12h pil 
At the Common Law Diſtreſſes were not to be ſold, but only 
detained as Pledges for inforcing Payment of the Rent; but now, 
by 2 M. & M. ch. 5. If a Tenant or Owner of Goods ſhall not within 
fue Days after Diſtreſs for Rent due upon any Demiſe, _— C 
ntra 


" "on ww —=y 


— A r — y W - tn 1 „ OY ** 
. —— — 
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Contrat whatſoever, — Notice of the Cauſe. thereof, left « at "the moſt 
notorious Place on the Premiſſes, replevy the ſame -with ſufficient Se- 
curity to be given to the „according to * the Perſon 2 
firaining may with the Sheriff, ' Under-Sheriff or Conſtable of the 
Hundred or Place where, &c. cauſe the. Di — to be 8 by 


two aiſers, to be ſworn uch Sheri appraiſe 
"—_ — and then 1 Pu ame I eee * 
Rent and * of the * reſs and Apprai ; leaving the 


Overplus in the Q er's Hands for the Owner's Uſe. And in Caſe of any: Le. 2135 
Pound-breach DEE the Party grieved may, upon a ſpecial Action * 290; 
an the Caſe, recover treble Damages and Coſts againſt the Offender, or A. 
Owner 0 2 if the ſame afterwards came to his Uſe. But f 
any Difireſs an d Sale ſhall be made where there is mo. Rent due, F 
Owner of the Goods diſtrained may recover double the Value with full 

5 


If a Landlord comes into a Houſe d fees noon fare Goods 
as a Diſtreſs, in the Name of all the Goods in the Houſe, that is a 
Reer of all But the Goods were to be removed imme- 10 
ly, except Corn or Hay, tho' the Appraiſement and Sale was 
not by that Statute to be until after five Days, which was attended 
with great We z and therefore pF A 
By 11 Geo. 2. ch. 19 Per taking Difire 
Fn Kind 'of Rent, may 2 . e of what 
Kind | ſeever, in ſuch — or on * Part of the Premiſſes cburge- 
2 as ſhall be moſt fit and convenient for the I. 
and Securing ſuch Diftre eſs ; and may appraiſe, ſell, and 1 5 
the ſame upon the Premiſſes, in like Manner as any Perſon 
a Diſtreſs for Rent may do off the Frome Virtue of a W. & 
ch. 5. or of 4 Geo. 2. ch. 28. [By which e 
Diſtreſs, ing and Sale, il e of Rent reſerved upon Lea 
are extended to Rents Seck, Rents of Aſfize, and Chief Rents.) And 
any Perſon may come and go, + OP. b P 8 2 
Diſtreſi is impounded, to view, appraiſe, buy, and c 
ame, on Account of the Purchaſer. Ts Cale of e ME 
c of ſuch Goods, the Per, ieved ſhall baue like Remedy 
2 Caſes of Found. breach or 75 under or by the former 


At Common Law the Tenant'sGoods could not be diſtrained res 
removed off the demiſed Premiſſes. But now, 
By 8 Ann. ch. 14. Fam Tenant for Life, Years, at Will, or 
aherath, 8 removes his Goods from the demiſed Premiſſes, 
with Intent to prevent the Landlord from ay * , the d 
may within fue Days [within thirty Days by 2. ch. 19. 
§. I.] take and ſeize ſuch Goods, — * 
Pe or the Arrears of Rent, and may e 
fame, as if ſuch Goods had — diſtrained —— 4 demi ſed 1 
Provided the ſaid Goods were not ſold Bonk Fide for 
ration before ſuch Seizure [to any Perſon not privy to ſuch ot 
by 11 yy, 2. ch. 19. F. 2.] And, 

1 Geo. 2. ch. 19. Per 2 Goods or Chattels, ee 


or clandeſtinely carried 2 enant, oy 67 Servant, Agent, 
ether 5 aiding herein. 2 


TESTER TER r 


ow up, faſtened or ſecured, ſo >y TE 5 
ow, or ſecured, ſo as to prevent fac & 
3 and ſeized as a Diftreſi for Arrears Len * 
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| Perfent y im, (firſt calling to bis Affftance the Price 
Officer — h 


Hundred, . — 
to be ronceuied, . . 2 5 gs J. 
and in Caſe of 4 Delling-Houſe a 
ice of a ren Ground 22 
Tce ave tron) a abs Mtg ak open and enter 
to ſuch Houſe or Place, e take , f, l S rl 
D as they might have done by Virtue” of "this 
or = oma Fand 


E 


frandulowh ee f adi" ts 
1 4 or wilfully 0 knowingly u ger 
2% ary Teen 7 


raudulent Conveyin 
n the ſame, every — 6 e 


Jorfeit and to the wy gl. from > wed 2 ſuch Goods were 


fo carried „ double the Value of "Goods by Him, ber, or them; re c- 
— off or. concealed y in be recovered by Alrim in the 
d "at Weſtminſter,” or f S in Cheſhire, Lancaſhire, 

— And, N 

Where the Goods ſo fraudulently removed exceed nur the Value of 
7 Pounds, the te from whoſe Eftate the ſame were removed, 

s Bath ff, Servant 28 Agent, 1 
in Writing agai Off before two or more 
Peace. of = ame County, Riding or Divifion, way near the 
Place whence b Goods «vere removed, or near the Place where the 
2 not being intereſted in the Lands or Tenements 
whence ſuch Goods were removed, who may —_— the Parties con- 
cerned, examine the Fat, and all proper Witneſſes upon \Oath, or 
Quakers Af nation, and in a ay determine whe- 
ther ſuch Perſon be guilty of the O er n Shy Mew 
ner of the Value of the fo r 
craled; and upon full * Many Offence, by order _— 
Hands and Seals, the ſaid ! adjudge the © 
pay double the Value the ſaid 00 4 bs Bui, 


Servant, or , at ſuch Time as the ſat 
nd in Caſe r eee . 
negleci ſo to do, ſha Warrant under their Hands and Seals "levy 


the fame Diftr : 0nd Suk of the Good of the Offener, by 


Want of ſucb Diſireſs may commit him to the Hou a af tug 
there to be kept to hard Labour, without Bail or Mainprize, for the 
a wh wr wee unleſs the Money ſo ordered to I 

be ſooner ſatisfied. 8 


7 enter ine a cognixance, . 
the Sum ordered to be — to h Se 
At Common Law a Diſtreſs Rent reſerv 

be made only during the Continuance of fuch Lee, 
now, 
© By 8 Ann. ch. 14. Any Perſon baving Rent in Aprer, o 
any Leaſe determined, may within for Calender Months 
ter t — of ſuch Leaſe, during the Continuance of "ſuch 
Lebe: Title, and of ſucb Tenant's Poſſeſſion, diftrain for. fur 
% 


* 


2 | l 


K 


= 
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* not \ been determined. 


hoy 
recover Full Satisfafion — the 1 — thereby 2 


vice; or to am Diſtreſs or 


 atiraboſe 


Rent, as che Bxecuts 


Premiſſes, who ſhall be in Arrear for one Year's Rent, ſhall _ 
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| Sale of Gapds diſtrained her Rent, it oſten happened that there was 


ſome Icregularity in the Diſpoſal of the Diſtreſs, which made the 


Party diſtraining a Treſpaſſer 46 initio, and the Tenant recovered 
the full Value ef be Ken for I made. 
Theben. wh > Ag 45 —_— (Jus 


ab ini but's 


2 in an Adlian 7 — mar 
: ͤ fueh Mite, if Tondo monde 


— P tpn infect 
nn brought. | Ot PE ww bo reno lies 


And in all Action of Tr „er on the Caſe el again 
is. Perſon intitied —_ K. of Rents or — or his Bai 
or other "Perſon, 


lating - to X by. Virtue" of | this AS, 
or otherwiſe, upon — 2 e wth 5 ie of. Ser- 


atty Good: 
ther the Defendant may the — ou» we, 2 give \the 
aaa Marter in Evidence; f the Plaintiff be nonſuited; diſcontinues 
or bone: Judgment. again tim, d. Defendant foal recover dub 101 


u of (Said. 7 ee ed bs! n doit 40h 


| oz l 6 
2 And for the. further Relief ad Afilance of Landlords, 6 6 wh lol 1 

recovering their Rents andiPoſſeſlion;  !,* >> 1 —— 

5 Kan- ch. 14. No Goods r Chattels being —— 
Lands or Tenements, leaſed —— Term of Years, at 
or of ſhall be takeis by Kirtue of any —— 
t the Ae Is fad ow Hull before 
fuch Goods pay the Landlord one Year's Rent, or leſs, 4 
is to-levy and pay the — as well the 


es, Str. 97. 212, 


Wall 22. 787. 
024+ 


the Party, 
Removal 
. 
But nothing; in" this 22 
tend. to prejudice the King in J=eoying Debts, Finer, &. 13 
th . es 3n2H slot ods diu ber 
By 11 Geo. 2. ch. 19. Which recites, That great ib 
may happen'to Landlords, why Trane beve Pour fo _ air 
Leaſes by giving Notice" to. quit: the Premiſes, uſing ese 
—_ the Poſſeſſion when the Landlord — another 28 
or the ſame; It is enacted, That in Caſe any Tenuntfhall 


gre Miner of of this Intention t6 quite the Premiſſes by bims-bgbleng ae « 
1 


me mentioned in fuch —_— and. not accor deliver p 
the Paſſeſſton at the Time, he = — al > 


Rent which he ſhould otherwiſe have paid; — wy pak 
ſuch 'Netice, tbe fing 9 Such dowble Rent n ].. 

Time ſuch Tenant". 2 2 
41 
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tinur o be paid during all t 
Pain. 


— baking 464 Rocher, 2o A 
reſerved ſhall be full three Fourths 0 the yearky Fake of the denies | 
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(having wo Inteveſt in the denuſed I 
Landlord, or bis Bailiff or Races ver, may go 


leaſt) will return to take ſecond View) 
Fi; 2 Tenant, or fomie Perſon on bis 
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ters upon a Leſſee for Life or Veate into Part" and 1 tad. 148. b. 
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Of Common pf Haſluse; and of the Intergſi of the Lori and 
„nan the lach Yo n vos te od i bg I ente 
Common of Paſture is a Right of putting Beaſts to Paſture in 
another Man's Soil. ze eit bor ü e * ve 
* \Inft122.3, - Of which there are t Kinds, (viz.) Common Appendant, 
Na, 85, 30. Anpurtenant, Pro. Cauſe: de icinage, and in Groſs... There can be 
*%, % no other Sort af Common of Paſture, as by Reaſon, of being an In- 
6 Rep. 60. habitant in the Town, Sc. 1. Common Appendant is a Right be- 
aß Ray. longing to one's arablèe Land, of putting Beaſts commonable into 
-  Anether's Ground to feed there. The Commengement of Common 
Appendant Was thus; When a Lord enfeoff d another ith arable 
Land to hold of him in Socage (i. e, by Seryice of the Plough) the 
Feoffee for the Maintenance of his Service had of Courſe, as im- 
plied in the Feoffment, Common in the Lord's Waſtes for his Cat- 
tle, which ploughed and manured his Land. This was for the Main- 
tenance and Advancement of Tillage, which is much reſpected and 
favoured in Law. So that ,commonable Beaſts are thoſe, which are 
employed for the Maintenance of the Plough, as Horſe or Ox, Kine 
and Sheep to compoſt the Land. It is of Common Right,. and one 
needs not to preſcribe for it, tho' it muſt be by Uſage Time out of 
Mind; but then it is ſufficient to ſay, that it is appendant to 

antient arable Land; and is only for Cattle to manure the Lai 
It cannot be appendant to a Houſe, Meadow, or Paſture, unleſs the 
Houſe is built on the Land, and the Meadow or Paſture was arable 
: at the Beginning. For tho“ it is Meadow or Paſture, yet it is 
© Roll. Abr. eſteemed as Arable, becauſe it may be ploughed. This Sort of 
397 39%  , Common may be throughout the Vear; or limited to a certain Time, 
drt on Condition to a certain Number of Beaſts by Uſage; tho' it 
is in its on Nature without Number, becauſe one muſt have ſuffi» 
cient Paſture for his Beaſts; and Meaſireable according to the Qua- 


1 


lity and Quantity of the Frechold, to which one claims Common 
Appendant. Regularly this Commoner may not Uſe the Common, 
but, with his on proper Beaſts, that are Hevant and Couchant - on 
the Land. He may not agi/t the Beaſts of a Stranger, Werbe am 

pat in the Beaſts. of a Stranger, if he hath any temporary or ſpeci 
Property in them; as if he borrows or hires them, to compoſt the 
Terms of the Land. a. Common Appurtenant is a Common belonging. to an 
Law, v. Eſtate for all Manner of Beaſts, commonable or not commonable, 
Slade apa a a; Hogs, Ggats (not Geeſe). Sc, If he that hath ſuch Common 
ere the Beaſts of another, if he has not @ temporary Property in 
Plowd, 161. them, and they ger —— e on W or Mei- 
| ſuage, Gc. he is a Treſpaſſer. Common Appendant and Appurte- 
2 4 Rep. $7: nant are oſten confounded, but they differ in ſeveral rar 


Common Appurtenant may be to a © Houſe, Cottage, Meadow, Pal- 


427. 4% ture, as well as ;ta;arable;Land z and ought, to be preſcribed for ij 
2 L4, Ray. ſpecial Words, as againſt Common WE altho' 1 — be 2 
_y at this Day by Grant ; and the Common may be ſevered from the 
Ind. 122.3. Land; to which it is Appurtenant. By * purchaſing Part of the 
$ 8:57:35 Land, this Common cannot be apportioned; atherwiſe by Ale. 
137, 138, 78, nation of Part. Now Common . Appendant. (as hath, been ſaid) 


79. belongs only to arable Land; for commonable Beaſts only ; is of 
— 9 — this Day ; may be appor- 
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tion'd. 3. Common, by ' Reaſon” of Wieinuge (becauſe of 'Nerbb- lag. 122. . 
bourbood) is a Sort of Common appendant, and is where the | 
Tenants of two Lords (which are ſeiſed of two Towns lying 
next to one another) have uſed” Time out of Mind; to ve 
Common promiſcuouſſy and proportionably to their Extent" of . , Rep. 5: 
Common on both Sides for all Manner of Beaſts commonable. No 
Man can put his Beaſts therein; but they muſt” ſcape of themſelves 
from one Field to another, by reaſon of the Neighbourhood. And 
this the Law ſuffers, to prevent Suits in open Countries. Now this 
Sort of Common, being but an Excuſe for Treſpaſs, one Town * i Inf. 222.4. 
or Manor, where the Waſtes of two Lords lie may incloſe 4 Rep. 38. 
againſt the other. [For Shack Common in the County of Norfollæ, See 
7 Rep. 5.) 4. Common in Groſs is a Liberty of Commoning con-. fl. 22.2; 
veyed alone without Land by Deed, or gained by Jſage Time out 4p 1 
of Mind. So that Common appendant cannot be Common in %%. 
Gros: OS W * Nat monary went inn. 185 ! * 
Of Common Appendant, Appurtenant, and in Groft, ſome are 
for a certain Number of Beaſts, directiy (as for ten Cows,) or by 
Conſequence, (viz.) for ſuch as are Levant and Couchant on the 
Land. Some uncertain, as Common Sans Number in Groſs; and 
yet the Tenant of the Land may have Common there alſo, This Inf. 32. a: 
Common cannot be divided or apportioned, nor give a Woman 
Title of Dower. Common appendant by * Uſage may be limitted « 1Iat.122. a; 
to a certain Number. But Common appurtenant muſt always be. Roll Abt. 
for thoſe that are Levant and Conchant. It is called Common Sui 
Number, becauſe it is uncertain how many they are to be; there 
being more in ſome Years than others. [= But it- ſhould/ ſcem « ; 14. Ray! 
that Levancy and Couchancy is not material in Common for 726. 
a . it be Common appendant or appur= 
Ne erected Cottages, tho' they have four Acres of Ground 2 Inf. 740: 
laid to them, ought not to have Common in the Waſte of the Lord. 
[But a Man may preſcribe for Common for Cattlè Levant" and Cou- 
chant upon a Cottage i as well as upon a Meſſunge. ] 2 14. Ray: 

Further, in Common of Paſture, there is an Intereft of the Lord, 15. 
and an Intereſt of the Commoner. . mine ag” manly hah 

1. As to the. Intereſt of the Lord. h The Lord of a Manor ſeiſed d 1; Iaſt. 122. U. 
of the Waſtes, in which the Tenants have Common, may depaſture 
there of Common Right. A Preſcription to exclude him is againſt 
Law. His — is implied in the firſt Grant, tho one may 

ſeribe againſt the Lord or Owner of the Soil, from ſuch a 

y to a Day, or in ſuch a particular Place, and fo exclude 
the Owner. If the Lord grants on Sons Number, yet there 1 Roll. Abe. 
muſt be — —— oe for' the Lord's own Beaſts: If a 396, 309. 
Commoner * ſurchargeth the Common; 1. e. if he puts in more . cad. 
Beaſts than he ought, the Lord may diftrain. He may make a Pond 345- 
on the Common, if there is- ſufficient Common left; * He may have g Rep. 113. 
an Action for Treſpaſs done in the Waſte or Common; be it little 


or great. | wa 
arch rl | 


By Stat, Merton, 20 H. z. ch. 4. The Lord may 

3 ———— incloſe Part of the W 
aſtures, for bimfelf, 1ſcharge it from bring Common) if he 
leaves Common ſufficient. e l i . 
Fff * But 


* 


r ve 
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a 2 Inſt. 86, —— eee eee 

87, 47. 475. Groſs, Ge. For the 7ords of the Act are, That ey en e as 
much Paſture as fufficeth for their Tenements. 

By 13 Ed. 1. ch. 46. The. Statute of Merton ſhall not- only bind 

the Lars Tenants, but Neighbours alſo, which claim Common of 

Paſture, as  appendant or appurtenant to their Tenements." And 

none ſhall be aggrieved by Writ for Common of Paſture, by Oc 

of a Wind-mill, Sheep=cote, Dairy, enlarging of a Gurt neceſſary, 

or Curtilage. © | 

alan 46. — rem 


D —— enn n ſor en ay is a 


i Toft. 47 3 7 Caper i Tith of dpprovemets) a 
| IT, , which afterwards is thrown 
don by Per fons unknown, the Towns adjoining may be difirained, 15 
make fuch Ditob or Hedge at their own Coſts, and to yi Damages, 
fSee 1 Geo. 1. St. 2. cb. 48. 6 Geo. 1. cb. 1 24 
rern eee ee 6. I 
| Damages given. 
8 Rep. 136, [See 24 Ed. 4 7. 33 . bes ay. 20 Fan $. 18, Con- 
= eerning the Incloſure of Woods in Foreſts and Chaſes; and alſo 29 C. 
2. ch. 36. and 31 Geo: 2. ch. 41. Fur the Incle/mg, by the mutual 
Confent of the Lords and Tenants, Part , 
Purpoſe of end prerving Tre 
wood, and for more effe preventing 
of Trees ; and 12 Ann. Seſſ. 2. ch. 4. For making of Part 
of Commons in the bro en nh eee eo 046 the Endowntent of 
Vicarages 
e - in heſs Particular ol 
lowing with reſpect to a Stranger, other Commoner, 
* 1 Roll. Abr. 1. As to the Lord; tho id is not the Commoner's Common; uni 
%s. his Cattle hath taken the Geaſs with their Mouths 5 yet he may 
« 2 Inſt. 88. 4 break down an Incloſure, if the Lord doth incloſe Part, and 
2 Mod. 65. ſeaves not ſufficient Common in the Reſidue. * If the Lord plows 
* 1 Roll. Abr. the Land and ſows" it, yet the Commoner may put in his Cattle, and 
106. juſtify the ſame, becauſe the Lord hath begun to do I the 
' 2 Cro. 271, erects a Rick of Hay in the Common, and the Commoner's 
Vir 20. Beaſts eat the Hay, it is juſtifiable.” Neither cam the Lord chaſe the 
' * Beaſts for the Wrong done by himſelf, By the ſame Reaſon thut 
the Lord may erect one Stack, he may ere& twenty and ſo 
5 1 Roll. Abr. defeat his om Grant. If the Lord malres Coney Boroughs in tho 
90, 405- Common, and ſtores them with Conies, 'altho? he had no Warren, 
. juſtify the! killing of then; 'but each Com- 
F.N.B.125. moner may bring his Action ſor the If the Lord fur- 
9 Rep. 112 charges dhe Common, the Commoner may not difirein chews DV 
mage-Feaſant in his own Soil, unleſs by Cuſtom ; but he may ha 
| 1 Sid. 106. an Action. The Lord may not dig Pits for Grave or Goaly + 
R Roll, abr, © Statutes afveciaid allo only by Jas 
1 ' Lord * cannot without Preſcription agiſt the Cattle of a 
79 Rep. 112, 2. As to Strangers. A Commoner may diſtrain their 


> Las 104. Damage-Feaſant in his own Name or cvery Commoner may 


3 Roll. Abr. 
405. 


rr ITY 


29 DB 7 3 


— 


—— —ü IE 
CHAP. 2. Lau of England. ee 203 


e eb is diego A ny 64 
taken Damage-feaſant. not have an A every 
ROE tak whereby he hath loſt his Common. 


If a Stranger comes, and takes away the * Turf, the Lord only has « 1 Roll. 


an Action; but the Commoner may have his Action, for 89. 
with Horſes and Carts, and thereby impairing his Common. 

Commoner may licenſe a Stranger to feed in the Comet” with 
ſuch a Number of Beaſts, as he himſelf might have done, to mas 


nure his- Land; bat he cannot agiſt, n 


Stranger for Money. 3. As to other Commonersy If any Commoner 2% 
incloſes the Common, or builds a Houſe' on the Comitnon, 


Commoner hath his Action for his private Damage. No ohe cab « Cot, 346 


maintain an Action on 8 ineloſing Comtnon, but 
who have a particular Right, ot ſhew ial ; and tho' a 
Man hath ſpecial Damage, he hath no Right to bis Donn with= 
out alledging a Preſcription. A Preſentment in the Leet for — 1 
an Incloſure, 2 is void 


ond the ich muy be taken, and impounded or Demegeyaſr 
ay other Commoner. N. If the Remedy ie nt be 
Preſentment in the Court- or by Action of the Cafe? 
certain, that where there is a Colour of Right, one cannot 
the Cattle of another Commoner. [See 13 Ed. 1. cb. 45. Conceths 
ing And for the Intereſt and Power of a Commuoner 
more at large, See Bridg. 10, 11. Godb. 127, 124. 2 Lam 207, 
202. 1 Roll, Abr. 405. | 
The Writ of Admenſurement of Paſture is difaſe@; and 


. eee 
C 
Apportionment of Cummon, as well as of Rents, is 


8 and ſo is Extingwiſhmeiit of Cem (a 
— of Pon ad nn wth) pn K 4 
there are no Covenants, Common A ſhall be 


nr of 35- | 


Courſe (not extinguiſhed) upon Purchaſe of Part of the Land, LINES 


2 is n But 4 


. ens 

bot bo appt bp NG 2 
1 or appurtenant. 

„ e e Go 


mon. Unity of Poſſeſſion of the Land to which, c. and of 


the whole Land in which, Ge. makes an Extinguiſbment of a Obits 
mon appendant. 


' There may be Drifts of Commions by Oaſtaat” and they may be « 14. 


made tho' in Fact᷑ there is no ; for till the Drift is made; 


t is not ible to know whether n 
Imen ofthe n 19 ae th 
e 


See 32 H. 8. eb. 13. 

Scabbed-Horſes 3 

Commons, Cc. every Year; and 1 4 8, 7 A 
Stone-Horſes above thirteen Hands high in the Fen«Groutids, &c; 
and 21 Fa. 1, ch. 28. / 10. which enacts, that 34 H. 8. ſhall 
extend to the County of Carmoall; and 22 Ed. 4. ch 17. 35 E 8. 
ch. 17. 13 El. ab. 25. f. 18. For Preſervation of Woods! 


Thus 


1 4 Rep. 87, 
$8. 
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Thus of Common of Paſfure. e * HY 

2. Common of Piſcary is a Liberty of fiſhing. in another Man's 

Waters. And if one claims to have a Common of Piſcary or Free. 

p NO * fiſhing to himſelf, it is againſt Law, and the Owner ſhall fith there, 
3 Vent. 394. But one may preſcribe to have a ſeparate Right of fiſhing; in ſuch a 


1 Saurd. 251. Water, and the Owner of the Soil may there be excluded. And if 


2 > be one does grant Separalem Piſcariam, the Soil doth not paſs, nor the 

Water, but only a particular Right of fiſhing. And if one grants 

4 his Vater, the Soil doth not paſs, but the Piſcary within the Water 

*1 Inf. 164. b. doth. A Piſcary incertain (as a Common Sans Number, cannot 
Parks 145 pe divided amongſt Coparceners*, .  . MASH b ee bean 

* 2 Int 38, Any Man may make Fiſh-Ponds ¶ Vivers or Viviers) in his own 

hay Dn . Ground, becauſe it is Matter of Profit, and for Increaſe of Victuals. 

vs iy [See Weſt. 1. or 3 Bd. 1. ab. 20. 5 El. ch. 21. 22 & 23 Car. 2, 

cb. 25. 4 5 M. & M. ch. 23. 7& 8 W. z. cb. 14. 9 An. cb. ab. 

1 Geo. 1. ch. 16. Concerning the Deſtruction of Fiſhin ſeveral Waters, 

r &c. But Kidels or open Wears are forbid by the Common Law. 

[See Mag. Char. ab. 23] | OP ol 

3. Common of Turbary (from Turba, an old Latin Word for 

Turf) is a Licence to dig Turf upon another's Ground, or in the 

Lord's Wafte, The Owner of the Soil cannot be excluded. It muſt 


"4 Rep. 37. be appendant to an Houſe, not to Land; for Turk are to be ſpent 


or burnt. in a Houſe... It alſo may be. eppurtenant, or in groſs. 
©: groping 1 this Right of digging Turf does not convey the, Land, nor the 
Trees, Mines, &c. There is alſo a Common or Liberty of digging 
Coals, Gravel, Sand, &c, which may be.cafily underſtood, by. what 
has been already ſaid concerning Turbary..'.- hb 5 
* Inſt. 41.b. . 4. Common of Efgvers,” when reſtraihed to Woods, is a Right 
2 Init. 18. of taking Wood out of another's Woods for Houſe-bote, Plough- 
bote, and Hay-bote. Eftovers in the French, and Bote in the Saxa 
Language, in this Caſe denote Allowance, Compenſation or Satis- 
faction for theſe three Purpoſes, Hence comes our common Phraſe 
do give to Bodf. . Houſe-bete, is a Right of taking Timber, to build 
or repair the Houſe, or of taking Wood, to burn in the Houſe, 
which is alſo called Fire-bote. Phugh-bote is a Right to take Wood, 
to repair Ploughs, Carts, Harrows; and for making Rakes, Forks, 
| Ec. Hay-bote or Hedge-bote is a Right to take Wood, to repair 
See p 128, Hooks, Pales, Gates and Stiles, to ſecure Incloſures. 1 
ws {It I grant to one Effevers, to burn in his Houſe, or if he hath it 
Preſcription, and he e the Rooms and Chambers of hu 
Houſe at his own Coſt, without making new Chimneys, by which 
no Prejudice accrues to the Owner of the Wood, and tho' he builds 
new Chimneys, or maketh a new Addition to his old Houſe, he 
. ſhall not loſe his Preſcription. But he cannot ſpend any of the 
Eftevers in the new Chimneys, or in the Part newly added, When 
a Houſe has Eftevers appendant or appurtenant to it, and the 
Houſe is overthrown by Wind, or by any other Act of God, or by 
Default of the Owner, if the Owner re- builds it in the ſame Place, 
and in the ſame Manner, as it ſtood before, he ſhall have the ſame 
Eftovers continued, becauſe the Land, the Foundation of the Houſe, 
doth continue, wag? a | 


Of a Way, VII. A Way (Chimin) here is a Right of going over another 
Man's Ground. | | 
ba Ways 
3 


| 
| 
i 
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I Footway. 3 „The King's High- . tVentr.208. 
A is that which leadeth from Vil hy ety 5 A 
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IX. eee Allowance of Meat and Deine Clothing, 
ing, &c. for 1 beſſeaaten, Some Corrodies are of com- en 

mon Right, and — by every Founder of à Religious e Law, „. 
Houſe in dh faxes they were ſtanding, to any Perſon ir. 
that he ſhould — But Tenure in Frankalmoign was dif. © 6. 


charged of all Corrodies, Some began by Grant by IEOD o 

another for Life, Years, in Tal of in Fee, //A. Chaos may PR 4 
Part of a Corrody ; And he that hath the Corrody, hath but his 
Habitation in the Chamber; as e Fellow of a College hath büt an 
Habitation in his Chamber. 

;5Of common Right Poyſoe dare die u the King on of geh: fu 

Biſhopricx. en aro * — 
Corrodics ase turned Inne Pehfens and Money at r 

Statute nen as 3 eee and N 35 8 Ne 


cb. 19.] 


1. An Office is a Function, by — 
Employment under the , or * a common Perſon or AD 
Such an Office may be of nheritance in Fee-fimp le or Fee- 
it may be for Life, Veats, dr at Will. 'But an Office. of T .. Rep. 97. 
which concernauhe Adpwinifieyion — cannot be granted for s C'> 587: 
Years; for then it would go to the Executors\or Adminiſtrators. 
If a *Houſe or Land bekng 8 to an Office; by Grant of the Office , 14. . 
e the Hoaſe aud Land\ pellets ene 


ing 
2. The King is capable of an Ollice, to.ule . 
— In ch s 


ere, = 2 loſt. 
A Fees to old Offices. . * oy 
1 nee 


Every 


* Py = ' 9 
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Every Noe is eh of an Office. But the Gram s · Vir 
* in ſome gott of Offices, 8 
26. miniſtration of Exccutior of Juſtices” [Gee 1 N. 2) ch N 
b 11 Rep. 4. Man, cho“ never ſo ſkilful,” — judicial Office in Rewer. 
1 lt. 3-d. n. Therefore Stewardſhips of — ted in 
Reverſion, becauſe Stewards of Court-Lerts- are judicial Officers, 

Bout Stewardfhi of Court-Barons . 2 

becauſe thoſe $ are not Officers in all Thi 

relate to he © Bred. Miniferial Ofices' may be — 

«114 Ray.49, Reverfion'*. Where one Officer” is under — bf arg. 
« 4 loft. 160, ther, both Offices ought not to be granted to the ſame Perſon; 
N Antient Offices muſt be granted in ſuch Form, and in fuch Man- 
ner, as they uſed to be; unleſs the Alteration is by Ack of Parlia- 
r ment, An Officer- that is conſtituted by Statute, hath no mort 
Ius.“ Authority than the Statute gives him; for he cannot preſcribe,” as 
7 Ink. 267. an Officer at Common Law may. 1 is not ca- 
+ 0 67, pable of an Office of Stewardſhip of the Court of u Manor, either 


3 in Poſſeſſion or Reverſion. . eres] * 3 5 16. 
contra. Nane 344˙1 11 


8 755% . 2. ch. 9. 3 8. . 8. CohcerhingViduallere.” 
By 12 & 13 W. 3. ch. 2. and 1 Geo. 7. 9 ls 


the! RE Deng or naturalized, are Oy LA 2 Me of 1476 


I or mi. 
en dhe Office na 


VII 3. Offices may 2 
Pork... be 9 69 to execute or Depu Deputy, or the Deputy 


ſ. 100, 101. of is Deputy. A YN to that exerciſes the Office in ano- 
9 Rep. 47- ther Man's Right. There is a Difference betwixt a Deputy and an 
7855 þ e of an For an Afignee hath an Eſtate or intereſt in 
the Office itſelf, and doth all Things in his on Name; for whom 
the Grantor of the Office ſhall not anſwer, except in ſpecial Caſes, 
And when an Officer hath Power — — he may 
of Courſe make ties. Alſo when an Office deſoendeth to an 


"Infant, Idiot, Sc. may of Courſe make a Deputy. But the ſu- 
Pr. & Stud. 25 7 Officers muſt anſwer for their Deputies in civil Actions 
Piat 194, And the Deputies are fabjeR 't0\critnital Proſocutions. (Ses of 
466. | Under-Sherif,” B. 1. ch 7: und of 4 Steward'of n Court-Baren, 
4 laſt, 114. B. 4. cb. 1. and war: Officers may make Deputies, 2 Roll. 


Ab. 

6 5 . ch. 13. 4 H. 4. ch. 20. Cuftemers and Controller: 
TTT in. pas 
Perſan, without making any Deputy. '/ Wo 222 

5 4. ch, 21. beenden in the Ports of England ſhall ut . 


By 2. 6. cb. 10. Patent in the King's (Courts, whe how 
f Curt and Mini —— them, dall be. charged and 
1 88 5 fe and attending, and for 


7 On Digow 11 ac: wot ;vuD 
"EMS Seſſ. 1. ch. 18. Difſenters 30m G of 

bah ape re e who ſcrupie the Taking 

8 2 be Oaths Fear, r to le allowed. as the 


er foal my Ns io _ ti wiA' tl .£ 
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** Qffcia judicialia new conced intur anteguam vacent, 11 Rep. 4. : The 
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Skill and Confidence, and Conditions are annexed. to them by the 


177 
TUS 


1 


7 * 2 orſeiture. Latte 4 Hh © 4h ** 

iſ-uſer, as if a Keeper of a Park kills an Deer without « Lit. 318. 
Warrant, or cuts down any Trees to his own Uſe, it is 4 Forfeiture 379- 
of his Office.. For this and ſuch like Offices are founded. upon 


79 
laſt. 233. b. 


Law. And thus a by his Mifdemeanour make. his « | 
Officer loſe his ig wig Miſdemeanour 2 fax » Rake, 


not 
feit anly his Eſtate. Thus if a Steward 
Rolls, taketh a Bribe, &c. he forſeits his Office 
' Where the Condition in Law requires. Skill and 
Caſe of Offices, an Infant or vert, not 
their Intereſt, whether ny! Ga 

But if an Infant or Feme vert 


the Court- 


: 


quires no Skill or Confidence, this. is ap «bGlute Forſeitace: 
a Condition in Deed binds Wer rl "__ 
2Q . 2 Denne rere 

5 . ch. 16. None ſball ſell any Office or Deputation 
of the Jam, „ er Profit, or 
any Promiſe or 


directly, if the  congern the A 
of Tuſtice, or Clerkſhip in any Court 
King's Revenue, Account 


» Cuſtoms, 


4 
9 


affe& him who hath the Reyerſion, ſor he ſhall for- 55 


ence of any Reward for the ſame, diretth or in- 


if ee! 


"i 


. 


Houſe, 9 — Auditor ſhip, Sur of the King's Landi or the 
1 ing 0 of his Majeſty's Ca 92 im Pain that the 
0 Office or Deputation ſhall not only loſe and rfert hi: 
Riebe an —— therein, and the Gift or Nomination to the ſaid Of. 
_ Bribery fice, or e thereof, but that the Buyer fhall immediately be 
nts esl to enjoy the oy —— or Degaravian. Provided, that this 
Aal ſhall not ext 7 2 or to any Office for 
the Ke of a Foreſt,” Chaſe, AA Houſe, Mar, Garden, * to 
ery Ofe granted by the — Chief Fuſtices, or Fuſtices 22 
that ped may grant Offices as before. Alſo all Acts done 
by Force of this Act ſhall be good in Law, weil 
= [See alſo 12 Ri. 2. cb. 2.] 
ent. 188. It hath been reſolved, that the Office of Regiſter to an — 
#13, 207. , deacon being forfcited by this Statute, the Right of nominating 
bs and appointing a Regiſter did devolve to the Crown by Forfeiture, 
ReP-47- and not to the Biſhop of the Dioceſe. Such Offices (« to the 
0 are determinable at Common Law. 
8 13 Ch. 2. St. 2. ch. 1. and 5 Geo. 1. ch. 6. No Perſons ſtall 
550 ed into any or Place, relating to the Government of 
— ough, er Port Town, who ſhall not have taken 
45 Sacrament according to the Rights of the Church of England, 
within one Year before Election; but a Removal, or Proſecution 
on Account of ſuch Omſfion, muſt be within fix Months after Election. 
Every Perſon ſo elected muſt take the Oaths of Allegiance and Supre- 
e fame Time that be takes the Oath of Office. '- *, 
By 25 Ch. 2. ch. 2. Every Perſon having, any Office civil or mili- 
tary, or any Place of Truſt or — under the King, or under any 
Grant from bim, ſhall take the Sacrament according to the Uſage of 
the Church of e men me * oor his D 


— G. * . 26. erſon — any 


55 againſt T1 — — in 25 Ch. 2. ch. 2. 

and alſo take the Oaths preſcribed by 1 Geo. 1. St. 2. ch. 13 \ (which 

may by Virtue of that Statute be taken and ſubſcribed" by' 15 lawful 

Deputies of ſuch as enjoy Offices of Inheritance, inftead'of the Officer: 

| themſelves) at any'of the Ki 's Courts at Weſtminiſter, or at the 

We > General or Seſſions, within fix Months after he ſhall enter upon 

ſuch Office, or within fix Months after his Return to England, if then 

46 . a pendice' Ove rficate of his ha- 

ving received the Sacrament the Hands of the Minifter and 
atteſted by two Witneſſes. 

By 1 Ann. ch. 8. No Office civil or mikitary frat be void by the 
Death of the King. But ſhall continue fix Months, yy Os. 
or made void by the next Succeſſor. 

See 9 An, cb. 20. ber the more eaſy trying the Rights of Offices 
ennie n 7 
Of Franchiſes... , XI. Of Franchiſ es; wherein I ſhall ew, I. What: is a Franchiſe 

2. Their ſeveral Kinds, 3. What Franchiſes ought to have At- 

ance, and what not. 4. How pay ones may be Nee 

5 2 What | 6 F — | 
Finch 16. K Fran % a Liberty is « Royal Privilegs-in the Hinds of « 
Subject, either by Charter of Letters Patent or Preſcription. - All 
Liberties are derived from the Crown; and therefore they are ex- 
tinguiſhed, if they come to the Crown again by E/cheat, Forfeiture, 
Nan | 1 &c. 


= ts Effe of the 3007 fl. 


— ; 


aw_— uu <- tA_ cc. Do 


L rer 
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&c, A Franchiſe or Liberty may be veſted in Bodies politic or F. N. B. 230. 
ions, aggregate or ſole, or in many Perſons that are not“ 2 Inſt. 221. 
tions, (as Counties, Boroughs, Towns,) or in a fingle Perſon. 
One Liberty cannot be granted to the Prejudice of another, that was 
granted before : For Priority of Grant is to be regarded. 
2. They are of different Kinds. The Chief of them are the Prin- 
cipality of Wales, the Counties Palatine of Lancaſter, Durham, Cheſ- 
ter. Next, Counties, Hundreds, Cinque Ports, Ports of the Sea, 
Then there is a Liberty of having a Leet, Manor, or Lordſtip, a 
Liberty to make a Corporation, to have a Coroner, to hold Pleas, 


and to have ee of Pleas, Gaols, Bailiwicłs of Liberties, *. 


0 

and Return of Writs, the Liberty of a Foreft, Chaſe, Park, Warren, 1 
Furs and Markets, Felons Goods, Goods of Fugitives, of thoſe put "to 
in the Exigent, Deodands, Treaſure-Trove, Waifs, Eftrays, Wreck 

of the Sea, 

Of the Principality of Wales, and the Counties Palatine, I ſhall 
ſay ſomething hereafter in the Fourth Book, chap. 2. I have men- 
tioned Conntres and Hundreds in the Introduftion. Cinque Ports 
ſhall be ſpoken of too in the Fourth Book. Of Gaols and Coroners, 
ſee Book 1. chap. 7. Of Corporations, chap. 8. Of Manors and 
Lordſhips, ſee Book 2. chap. 1. Book 4. chap. 1. and of Leets, 

Book 4. chap. 1. 

It is neceſſary to ſpeak here only of Liberties to hold Pleas, and to 
have Cogmzance of Pleas, of Bailiwicks of Liberties, and Return of 
Writs, of the Liberties of Foreft, Chaſe, Park, Warren, Fairs and 
Markets, Goods of Felons, Pugitrves, of thoſe put in the Exigent, of 
Deodands, Treaſure-Trove, Waifs, Strays, Wreck of the Sea; which 
are Liberties uſually drawn into Queſtion. 

1. The Liberty © to hold Pleas (Tenere Placita) is to have a Court « Finch. 166. 
of one's own, and to hold it before a Mayor, Bailiff, &c. in ſuch a Inf. 114. b. 
Place, according to the Courſe of the Common Law. Herein one , jag. #7. 
may preſcribe : But the Cauſes here may be removed to the higher 224. 
Courts. Such are the Courts in Corporations, which are merely: Pu. Abe. 
concurrent Juriſdictions. 1 14 Ray. 

2. To have * Cogmzance of Pleas, (Cognitionem Placitorum) is to 836. | 
have Power, to draw Cauſes out of the King's Courts into one's 14 Pe 
own, with an excluſive Juriſdiction. This lieth not in Preſcription, 2 lad. 140. 
but in Demand of the Lord; and is always of Record, and claimed * Rep: 118. 
by Charter. The Principolit of Wales, the Counties *Palatine, the? . *9: 
Cinque Ports, and the Univerſities, are Juriſdictions exempt, and 693. 
have Cognizance of Pleas. © But * theſe particular Juriſdictions, de- 3: n 
rogating from the Juriſdiction of the general Courts of the Common 214 Rajm. 
Law, are always to be taken ſtrictly. 836. 

A Baikwick is that Liberty, which is exempted from the She- 2% 83 
riff of the County, over which the Lord of the Liberty appointeth a 82 1 
Bailiff, to do ſuch Offices within his Precinct, as an Under-Sheriff 
doth at large under the High-Sheriff in the County. Such is the 


Bailiff of Weſtminſter, of the Dean and Chapter of St. Paul's, &c. 


[See for his Oath 27 El. ch. 12.] 


Theſe Bailiſs of Liberties cannot arreſt a Man without a War- 
rant from the Sheriff of the County. And yet the Sheriff cannot 
enter the Liberty himſelf at the Suit of a Subject without this i Ventr. 406. 
Clauſe in his Writ,- (viz.) Nen Omittas Propter Aliquam Liberta- * In. 453: 
tem, Cc. [See Weſt. 2. or 13 Ed. 5 >. 39.) Yet he may arreſt | 


in 


tt i. WY _— 


—_—_—— 


in any ſuch Franchiſe upon a Qyo Minus or Capias Utlagatum, and 


in all Writs whatſoever at the King's Suit. If the Sheriff doth- 


enter the Liberty without ſuch a Power, the Lord of the Liberty 


ſhall have an Action againſt him, tho' the Execution of the Writ 


may ſtand good. [See 27 H. 8. cb. 24.] 
4. Some Franchiſes (which are not Counties by themſelves) have 
Return of Writs (i. e.) they may make Certificate or Anſwer to the 


Courts above of that which is done by their Bailiffs, to whom 


. *21nk. 452, Mandates are directed to execute Writs, * This Liberty may be 
453- or, by Grant or Preſcription, when the Bailiff returns his Precept, he 
_} 7: 405» muſt ſet his Name to it. Fines or Amerciaments for inſufficient 


» Dr. & Stod. Return of Writs, or other Proceſs made by the Stewards or Bailiffs 


N 8 of Liberties, ſhall be laid upon the Stewards. or Bailiffs, and not 
See p. 74. upon the Sheriff or Lord of the Franchiſe. But the Lord ſhall an- 
ante. ſwer for the Bailiff, if he is inſufficient. [See 1 Ed. 3. cb. 5. 
27 H. 8. cb. 24.] 
1 Inſt.233a. 5. A Foreſt ¶ Frrarum Statio] is a certain Territory of woody 
4 Laſt. 316 Ground and fruitful Paſtures, privileged for Beaſts of Venary (not 
Many. ch. 1. Venery) or thoſe that are gotten by Hunting, or for Fowls of Fo- 
num. 1. reſt, Chaſe and Warren, to reſt and abide there in Safety. * The 
ch. 7. ee King may make a Foreſt in his own Ground at this Day, but not 
= . jn the Ground of Subjects without their Conſent. This Territory of 
Ground ſo 1 is meted and bounded, and known to be ſo, 
either by Matter of Record (by Writ iflued to the Sheriff of the 
County, who ſhall take an Inqueſt of the Place and Bounds, and 
* 4 Inſt. 301. return it into Chancery, &c.) or by Preſcription. * By Preſcription 
it may be good in the Grounds of other Men. The King may 
' 1 Inſt. 1. b. grant a Foreſt to a Subject; but in the Hands of a Subject it is 
2.4, 233-2. not properly a Foreſt, but rather a Chaſe. By the Grant of a Foreſt, 
4 = 3'+ not only the Privilege, but the 5 Land itſelf 
1 1 Inf. 5. b. A Foreſt doth conſiſt of exght Things, (viz.) Of Soil, Covert; 


> 4 Inſt. 289, Lars, Courts of Record, Judges, and Officers of Record, Game, | 


So. of the Fo. and certain Bounds. 
reſt Courts, A Purlieu (from Pure clear and exempt, and lieu a Place) con- 
bel. taineth ſuch Grounds, which Hen. 2. Ri. 1. or King John added to 
4 Inſt. 299, their ancient Foreſts over other Men's Grounds, and which were af- 
3: v0. terwards diſafforeſted by the Statute of Charta de Forefta, ch. 1. & 3. 
an 393* The Owner may lawfully hunt there, fell Timber, &c. as if they 
+ had never 172 . | Pe 2 
A Chaſe (from er to is a privileged Place for 

124 2 Ber und of the Foreſt, 0 of a middle Nature 
* 1Inft, 233. a. betwixt a Foreſt and a Park. * It is comm leſs than a Foreſt, 
and not endowed with ſo many Liberties ; as Laws, Courts, 
c. and yet is of a larger Compaſs than a Park, having mot 
Officers and Game than a Park, Every Foreſt is a Chaſe, but 
every Chaſe is not a Foreſt. It differeth from a Park in that it is 
not incloſed. For if it is incloſed, it is a good Cauſe of Forſei- 
1 laſt. 317, ture; ' tho' it muſt have certain Metes and Bounds, But it may 
516. be in other Men's Grounds as well as in one's own. It is not Law- 
= 11 Rep. 87. ful to make a Chaſe, Park, or Warren, without Licence under the 
e Inſt. 199. Broad Seal. For this would be to appropriate Beaſts, that are Fere 

Nature, to one's own Uſe. 


* 4 Inſt 314, A Chaſe is governed by the Common Law. One _— have 
"= 


— oY Common in a Chaſe as well as in a Foreſt; and the 


000 As Infitute of the Book II. 


"ty 
WR... doe. io 


SO NX 


Char.2: Laws of England. 2 


of Woods there may cut dovin Timber or Wood without any 


1 Py a * _ 


Chaſcs that were never Foreſts, cannot have any . Purkeu. 2 4 Inſt. 303. 
7. A* Park (from Pargquer to incloſe) is a great Quantity of Inf. 233. a. 
King's Grant or by Preſcription, No Man now can ered a Park * © 
without a Licence under the Broad Seal. For the Common Law 
docs not encourage Matters of Pleaſure, which bring no Profit to the 
Common-wealth. The Beaſts of Park or Chaſe properly extend to 
the Buck, Doe, &c. but in a common and legal Senſe to all the Beaſts 
of the Foreſt, A Park muſt be incloſed. For if it lies open, it is 
a good Cauſe of Seiſure into the King's Hands as a Thin forfeited. - 
And the Owner cannot have an Action againſt thoſe that in his 
Park, if it lies open. [N.] | | 
To a lawful Park three Things are . 1, A Grant or + la& 199 
1 2. Incloſures by Pale, Wall or Hedge. 3. Beaſts 
of a Park. RR 11 ; * 18 
There are Parks in Uſe and Reputation, erected without lawful 2 
Warrant, and yet are called Parks. I do not ſpeak of theſe nominal 
Parks; tho' the Owner of ſuch a Park may have an Action for kil- 
lung his Deer. | 
Parks as well as Chaſes are ſubject to the Common Law; and: 4 Inft. 3143 
are not to be ruled by the Foreſt Laws, 
[See 5 Geo. 1. ch, 15. Of the Pumiſhment of Keepers of Foreſts, 
Chaſes and Parks, Cc. for taking or killing Deer without Conſent 
of the Owner. And . 1. or 3 Ed. 1. cb. 20. 3 Ja. 1. ch. 13. 
7 Ja. 1. ch. 13. 13 Cha. 2. St. 1. ab. 10. 3 C 4 V. & M. 
cb. 10. 5 Geo. 1. cb. 15, 28. 8 Ges. 1. ch. 19. 9 Geo. 1. cb. 22. 
10 Geo. 2. ch. 32. 24 Geo, 2. ch. 57. For the more effectual 
Diſcovery and Puniſhment of Deer-Stealers. And 43 El. cb. 7. 
22 & 23 Cha. 2. cb. 7. 36 4 F. & M. cb. 10. and 5 Geo. 1. 
— 0 6 Geo. 1. ch. 16. For breaking down Pales and other 
ences. | 
8. A! Warren is a Liberty by Grant of the 1 or by Pre- «Terms of 
ſcription, for Preſervation of Beaſts and Fowls of the Warren, Beaſts, the Law, v. 
Conies, &c. Fowls, as Partridge, Pheaſant, Quail, Rail, Tag. 2,4. a; 


gp wn * ; 
of incloſing it. One may have a Warren in an- 

other's Land; for the Grantee may alien the Land and reſerve the 
Franchiſe. * But no one can make a Warren, and a 
Creatures that are Fere Nature, without the King's 
before obſerved. - * No Action lies if Conies eat u 
Corn, &c, But the Owner, of the Corn may 


one hath Property in them, | | 
4G ;5W.& M. <.23. 5 An. 


[See 22 & 23 Car. 2. ch. 25. 
cb. 14. 9 An. ch. 25. 3 Geo. 1. ch, 11. 8 Geo. 1. ch. 19. 26 
Geo. 2. ch. 2. 28 Geo. 2. ab. 12. 30 Geo. 2. cb. 6. f. 47. For the 
better Preſervation of the Game, and the Statutes relating to 
Deſtroying of the Game, B. 3. ch. 3. poſt.) 

9. Of Fairs and Markets, 1. 


the 


is a Fair or Market? 2. | 
Of Tell in Fairs and Markets. 3. How Property is altered by Sale 


in Fairs and Markets ? 
1. What 


Ground, incloſed and privileged, for wild Beaſts of Chaſe, by the la. 199. 


as 
Woodcock ; or Water-Fowl, as Mallard, Hern, Tec. 9 A Chaſe, 8 Rep. 138. 55 


2 . Inftindte of the 


8 — 


Book 11 


r " 


1. What is a Fuir or Market ?' 


2 2 Inſt. 220, 1 Fair (from Forum or Feria) is a oreat Goel of Market 


121,13. granted to any Town, &c. for Buying and Sellin ing; and for the 

more ſpeedy and commodious Provifion of ſuch Things, as 

the Subject needeth. It is uſually kept once or twice hehe 
Year. A Mart (2 Merce or rc) a great Fair holden every 
Year, 1113; 

A Market (from Movin Buying _ Selling) is leſs than a 
Fair, and granted to a Town, &c. for the like Purpoſes ; but chiefly 
for the Proviſion of fuch Vietuals, as the _— wanteth. This is 

| uſually kept once or twice in the Week that every Fair is a 

d 4 Inft. 272. Market, but every Market is not a Fair. There may be a Mar- 
ket without an Owner. Where there is an Owner, a Butcher can- 

| not en eſcribe to ſell Meat in his own Houſe upon a Market-Day, 

2 Rofl. Abr. Market muſt be in an ohen Place, where the Owner may 

1. * the Benefit of it. 

© 2 Inſt. 2204 * Every one that bach a Fair or Market, ought to have it by 


221, 261. Grant, or by Preſcription, which 1 a Grant or Charter. And if 


the King grants to one a Fair or Market, he ſhall have of Courſe 
«See B. 4. a Court of Record, called a Court of Pie-Powder as incident 
ch. 1. poſt. thereunto. In common Speech the Fair or Market is taken for the 
Place where it is kept. Fr one hath a Fair or Market by Charter 
or Preſcription, and another obtains a Market near it to the Nuſance 
* 2 Inſt. 406. of the former Fair or Market, he may avoid it. For there are 


| „ always theſe Words in the Grant, G ) Ta Aud non fit ad Nocumen- 


See p. 109. fum — Mercati. 
_ Every one, that hath a Market, ought to have ke. Tumbrel, 
Ge. to puniſh Offenders.” 
By 13 Ed. 1. St. 2. ch. 6. Furs and. aur teu al ne 2 
in Church-yards. 
By 2 Ed. 3. ch. 15. Every Lord at the Beginning of his Fair 
Fly if cry and publiſh how long it ſhall endure, r ſhall not 
longer than its due Time. 
By 27 H. 6. ch. 5. All Fairs and Markets art forbidden to be 
kept on a Sunday, S 
2. Of Toll in Fairs and Markets. In moſt Fairs and Market 
| Toll is paid to the Owner. 
'2 Taft, 220, * Tull (or — operly a reaſonable Sum of Money or Pay- 
2 Str. 1239- ment to — he Fair or Market n Sale of Things 
tollable within i the Fair or Market, or for Stallage, Pickage, &c. 


* 2 Inf, 221. It is always to be paid by the : Buyer not the Seller, unleſs there 


a Cuſtom to the contrary. Nothing is tollable of Common Right 
before the Sale, In ancient Fairs and Markets Tal may be paid 
by Cuſtom for the Standing in the Fair or Market, tho Liang 
ſold. Such a Cuſtom muſt be Time oat of Mind; which Cuſtom 
no one can challenge, that claims the Fair or Market by Grant 
within the Time of Memory, (viz.) fince the Reign of Ni. 1. 
So that it is better to have a Fair or Market by Preſcription than 
2 Inft. 220. Grant. Toll was firſt ® invented; that Contracts might be made 
openly and before Witneſſes, 
Tak this Day there is not any certain Toll taken; but if that 
which is taken be unreaſonable, it is puniſhable by 3 Bd. 1. cb. _— 
Of which the Judges ſhall determine, if it comes judicially be 
4 2 Inſt. 220. N * may * ſaid to be * outrageous, where a 3 


| laſt. 222. 


* 


„n ere eee oo... 


_— 


* tt 
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— — — 2 4 * 
Toll de —— 1 — is due, 
| ＋.— Toll. . ama, Fargo: NR 
and Markets Ne Kibg doth not Toll with 
the Fair or Market, — — — For it is not 
incident to a Fair or Market by a general Grant“. But ſuch u Fair 2 Ld: Ray. 
or Market is a free Fair or Market. let 10 A cb. ab 
Toll in Fairs is generally taken upon the Sale of Cattle, as Horſes 
Fe. nn Nr N 
til Satisfaction. 15 Ray. 
- The-* King ſhall bay b Tol br apm bib Gods 3 and a Man ,s 
may be diſcharged from the Payment of Toll by the King's Grant, : 14 Ray: 
cither y; or ſpecially y in the King's own Fairs and Markets 1577, 221; 
and the Tall which coputher-with aby Narr e ee B abr 
after ſuch Grant of Diſcharge ; but the King's Grant cannot diſcharge '9% 
Toll formerly due to Subjects either by Grant or 
n Tenants in ateient Demeſne? + e p. 141 
bp to ng ba diſcharged of Toll ſor Things coripg:of 'thoſe ***- 
Toll is demanded of them, they nay fo. to have 
Letters Patents under the King's Seal, directed to all Officers, to F.N.B. 227. 
ſuffer them to INE n 
J Ed. 1. ch. 1, If exceſfoe Tall be hen in . 


tbe Lord's Gjet, ho the n ſeiſed. I by other ©: 

er, be foell pay double * Damages, and ferry Days Im- 
* 8 

By 3 Ph. & M. ch. 4. | Every: Owner: e 


Ne. F talen, r 2 
10 Toll is paid, to jt chere from ten of the Clock > 

i te Morn until Sun-ſet, in Pain of Forty W 

5 There are divers other Sorts of Tolls, as Turn- Tall, where Tolls 8 Rep. 46+ 

is paid for Beaſts that are driven to be ſold at Market, and do re- 
turn unſold; Tal. Travers, where one claimeth to have Toll for 
every” Beaſt driven over his Ground; Tbrungb- Tall, where a 
Town preſcribes to have Toll for ſuch Beaſts as go through the 
Town, or over a Cy maintain'd at their Coſt. There 
is alſo Tronage for which Things are to be.weigh'd ; 
Nr Peuiage, nn Wharfage, Oy . Piatage, 

a 1 Nenn 

_ k Property is nf am dure) d | Sale in Faire and Mar- > 2 Ia 713; 
kets-Overt. For all Contracts of any Thing vendible there ſhall 5 Rep. 83. 
bind the Parties, and thoſe that have Right. But this Rule extends 
rr 2 —— —  » a: 1187; 

t ſhall not bind the King; tho' it ſhall bind Infants, 

Coverts, Idiots, Men beyond Sea and in Priſon . chat have Right. 

2. The Sale muſt be in a Place that is open, ſo that any one that 
paſſeth by may ſee it; 9 2— — Ware-houſe, &c. 3. It 
muſt be in an open Place, and to the T of 

him in whoſe. — fold in a Gold- 
ſmith's Shop, be e eg . ay A no ons will ſearch'there 


— 


* 


* — 


— — 


R 4 Rep. 30. 1 Inſt; 347. b. 


any valuable Conſideration. mA The Boyer 
the Seller hath w Poſſeſſion. 6. The Sale 
fraudulent betwixt tvro, on — | bar bim 
7. H the Seller acquireth the Goods be 
may take them. 8. There muſt be a 5 
| fore a Sale to a Man of his own Goods,' o i Sele by an b 
known to the Buyer to be ſuch, or by a Feme Covert known to be 
a Feme Covert (unleſs for ſuch Things as ſhe uſually trades for; et 
* Dyer 99: by Conſent of her Huſband) bindeth not. 9. *The Contract mat 
be originally and wholly made in the Market Ouert, and not have 
| Inception out of the Market, and Confommation in it. 10. 
| is not altered if Toll is not paid, 4.726 Tg / 
it. (See 2 & g P. G A eb. 7. 31 El, cb. — 
Common Law the Property n tho” oll 


— 4 
Sale mat noe inthe Night, but between Sun and that is by 


+ ug 32 t is made in the Night is good 'betwixt 
the Parties, but not to bind anger ——— 12. bes 
—— — his Suit freſhly, and convicts the Felon, tho 
cer, or any other that ſeized the Goods, ſelleth them 
—— the King or the other ſhal make Reſtitution of 
his Goods. For the Goods were in 233 of the Law, and 
therefore the Property could not be altered by Sale in Market Oven. 
nn K 8. 7 and of Bankrupts,. * ple. n 
of their Goods in Market Overt.] 
a In London every Day except Sunday is a Market Overt, and th 
4 Saler in Sho there for valuable Co n are good 
d Moore 360. But in Country where Thi ere fold 5 ing? Pes 
in a Fair — the Goods m be ſold in dne afaal Flor 


eee e Nen e e e 
. cho in a Fair or Market, ſhall not alter ue 


— g. ch. 26. No gat of Grodi ond Cattle Nele i 
or ſold in py rate . e 


mad . & Mar. ch. 7. We Sale of Horſes" in More 
Overt ſhall not alter the Property therein, unleſs the Horſe be rid, 
or led about, or fland in the open" Part of 'the Market, not in am 
Houſe, Yard or ſecret Place) for one Hour between ten in the Meru. 
ing and Sun-fet, and all the Parties contracting for ibe Hyſ: 
ing 
— engine 10 — 
| ſhecial Mark of the Horſe, with t aker or Book-heeper, 
nd jy te Tel hn bene ers Urry, mw of any 
2 Inſt, 716, "hy 31 El. ch. 12. "The Seller mi bring „ the Tal nate 
*. Bailiff, or Owner of of the Market a credible Perſon to vouch for 
him, that he knoweth him and bis Place of and — 
unleſs ſuch Toll-taker, &c. will take it of bis cxon Knowledge ; 
_ for which the Horſe is ſod ſhall 'be alſo entered in br — 


an the Tull tater is to give the Buyer” a' true Nute in Writing of 


the Entry, if required, upon Payment of Two Pence. But not uitb- 
Randing theſe Requiſites are ee, 4 d, the Owner of a flolen w- 
may redeem within fix Manthe, upon Payment of the Price. - 
| I ! 
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* 
* 


: 


1. Goods and Chattels of *Felons may be forſeited by Convic- « : Iatt. 114. 
tion, and ſometimes without 22 But the Forfeiture * 1B. 


| W I 

Indictment upon the Death of a Man before the Coroner, or by 
Verdict upon Acquittal, if it be fl 
For tho' one be found Not guilty, yet 


ing. _— ene 0 1 51 

1 : G0 8 t in the Exigent are 
that a Writ of Exigent, in order to an Outla 5 agai 
him. This Withdrawing is a Flight in Law. And this Forfei 
ſhall ſtand, tht he renders hmllf upon the Brign, a bed 
wards is found ot gui 55 arty was impriſon x or beyond 
Sea, Sc. the Party, his Executors or Adminiſtrators, ſhall have a 
2 reciting the ſpecial Caſe, to reverſe the Award of 

gent. Liza kia 

4. A Deodand (Deo Dandum) is when any moveable Thing in- · 3 lf. 57. 
animate, or Beaſt animate, doth cauſe or oecaſion the untimely 5 ep: 110. 
Death of any Man by Miſchance, (without the Fault of himſelf or 
other Perſon) in any County of England, (but not upon the Sea ur 


ch. 5. 


and killeth him, the Cart-wheel, Cart and Horſes are given to the 
Lord of the Liberty, to be diſtributed amongſt the Poor, ſor the 
Appealing of God's Wrath. - If the Forfeiture is to the Crown, the 
moner diſpoſes of it. If one under the Age of fourteen falls 
from a Cart, Horſe, Cc. there is no Deodand. But if a Horſe, &c. 
kills any one within the Age of Diſcretion, (i. e. under fourteen) it 
is a Deodand. Things fixed to the F cannot be Deodands, 
-” wet * 2 - 2. 8 4 | ' N 


1— 


* 


8 —_— * 


by 


* Omnia gue movent ad mortem, ſunt Dos danda, $ Rep. 118, 2 Toft, 57. 
| | as 


* | *. 
* 


2 
* at 1 
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1 8d 204. as the Wheel of à Mill, a Bell hanging in 4 Seeple, Ek. Gfleß 
ſievered ſrom the Freehold before the Accident happened. If 4 
killeth a Man with the Sword of B. the Sword is à Deodand. Ir 
one falls out of a Veſſell in freſh Water, the Veſſel is a Deodand, but 

not if he falls out of a Veſſel in falt Water; tho the Atm of the 

is in the Body of a County ;' becauſe*Petſons at Sea re continu, 
| expoſed to ſuch Accidents from Storm. 
See of the The Jury, who find or préſent the Death by ſuch Mifadventufe, 
re . 4- ought alſo to find and appraiſe the Deodand. For the Goods are not 
b Kep. 110. forfeited: in theſe Caſes until the Matter is found of "Record; and 
r Inſt. 114 therefore cannot be 'claim*d by Preſcription. But the following 
lad. 281. Franchiſes may be claim'd by Grant or Preſcription. "As," 
3 Inf. 132, 5. © Treaſure-Trove (or Treaſure Found) which is Treaſure found 
"ys hid in the Earth, or in the Roofs or Walls of Houſes or Ruins, (not 
Tuch. 30 lying upon the Earth or hid in the Sea) and which for want of a true 
- Owner belongs to the Lord of the Liberty by ſpecial Grant or Pre- 
ſcription.” But if the Owner may any Ways be known, then it does 
not belong to the King, or Lord of the Liberty under him. Nothing 
is faid * Trea 7; rove but Gold and Silver. 'To coniceal it, 1s 


Fine and Impriſonment. bee ao 
3,5 Rep. 109. ' 6, * Waifs (Bona Waviata) are Goods which are ſtolen and 
„ waived by the Thief in his Flight, and upon that Accbunt for- 
feited to the Lord of the Manor; if the Owner does not make 
freſh Purſuit, and apprehend” and attaint the Offender. The Ra- 
ſon of this Forfeiture is as a Puniſhment of the Owner of the Goods, 
for not purſuing and bringing the Thief to be attainted. Tf the 
Thief had not the Goods in Poſſeſſion in his flight there is no 
Forfeiture ; and then the Owner may ſeize them where he finds 

them, without any freſh Purſuit. '[See 21 H. 8: cb. 11.] 

„Finch (77. 7. Bfirays (Extrabure) are Cattle that y into another 
8 Ground, and not own'd by any Man. In this Caſe, if 
56, 77. they are proclaimed on two Market-Days in two ſeveral Towns 
next adjoining, and the Owner doth not claim them within 4 
| Year and a Day, they belong to the Lord of the Liberty. If 
a Lord (who claims under the King) keeps a Stray three-quarters 
of a Year, and within the Year it ſtrayeth again, and another Lord 
getteth it, the firſt Lord cannot retake it; for until the Vear and 
a Day are paſt, and Proclamation made as aforeſaid, he hath no 

Pro and therefore the Poſſeſſion of the ſecond Lord is 
I the Owner claims the Stray within the Year wid 
71 Roll. Abr. Day, he muſt pay for the Keeping. Bat in the mean Time 
n the Lord cannot uſe it unleſs in of Neceſſity, and for the 
Benefit of the Owner; and therefore he may milk a ſtray Cow 
within the Year. If the Cattle were never proclaim'd, the Owner 
may take them at any Time. No Fowl can be Strays but 
s 7 Rep. 16, # Swans; and then Proclamation muſt be made as in other Caſes. 
iat 236. The Cattle of the * King cannot be Strays, or forfeited as ſuch to 
> Roll. Abr. the Lord of the Manor. | PO l 
$78. 106, 8. A Wreck (Wreecum Maris) is applied to ſuch Goods as after 
2 a Shipwreck are caſt upon the Land by the Sea, and left there 
within ſome County. None of thoſe Goods which are called 
Jelſam (from being Caſt into the Sea while the Ship is in Dan- 
ger, and after periſheth,) or thoſe called Flotſam (from Floating 


open 


non the Sea after Shipwreck) or thoſe called Lagan or Ligan 


1 eee 


—— — 


Cu z. Laws of England. e 


ſunk in the Sea, but tied to a Buoy, &c. that they may be 
found again after Shipwreck) are to be eſteemed Wreck, ſo 


neither the Veſſel nor any Thing therein ſhall be adjudged Wreck , 
but ſhall be reſtored to the Owner, if be claims within 'a Year and AF 
A Naan, Cat, or Dog, are only put for Examples ; but all other 2 Ia. 166, 
living Things are to be underſtood. $04 0 f 
The Year and Da ſhall be counted from the Serzure. Vet if the 
o oohurs 5p br" his Executors or Adminiſtrators may 
make Proof, But if the King's Goods are wrecked, and caſt upon 
Ground, where a Subject hath Wreck of Sea, the King is not con- 
fin'd to any Time to make Proof, as a Subject is. 
If the Goods are Bena Peritura, the Sheriff may ſell ſuch Goods 
within the Vear. 6 
If the Goods are not ſeized by the Lord of the Liberty, but 
taken away by Wrong -doers, the Owner may have his Action; 
and if the Wrong-doers are unknown, he may have a Commiſſion 
to enquire, Cc. al. 
By 17 Ed. 2. ch. 11. The King ſhall have Wreck of the Sea, 
Whales and Great Sturgeons taken in the Sea, and elſewhere 
a the whole Realm; except in Places privileged by the 


ng. * 
[See 12 Ann. Sef}. 2. ch. 18. and 26 G. 2. cb. 19. For pre- 
ſerving Ships and Goods, which ſhall happen to be ſtranded.! 
1 hat Franchiſes ought to have , and what not? 
have ſaid, that ſome Franchiſes lie in Point of Charter, and 
cannot be claimed by Preſcription ; and that ſome lie in Preſcription 
and Uſage, without the Help of any Charter. Now if the Franchiſes »g Rep. 27, 
that depend on Charter were granted before Time of Memory, a, 29. 
(viz. before the Reign of Rich. 1.) they ate not any Records plead- * Lal 281, 
able, if they have not the Aid of ſome Matter of Record within Time 1. 
of Memory, or ſince the Beginning of the Reign of Rich. 1. as * 4 Ray. 
Alirwance before the Juſtices in Eyre, Juſtices of the King's Bench **7' 675. 
or the Common Pleas, or before the Barons of the Exchequer, or by 
Force of ſome Confirmation by Charter of ſome King within Time 
of Memory. Theſe are ſufficient without ſhewing the Charter, to 
——_ the Franchiſes. 4 
t if the Charters were granted within e 


are pleadable without ſhewing any Allowance or Confirmation. Yet 53. 


if they have been allowed or confirmed as aforeſaid, the Fran- 
chiſes may be claimed by Force of the Allowance or Confirmation, 
Fe Kkk without 


5 — 


9% 


8 _— 
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Finch, 

ch. 14. 

Bias, 165. 
itch. 65. 


d Roll. Abr. 
124. 


© 9 Rep. 50. 
2 Inſt. 282. 
Kiich. 65. 
1 Ld. Ray. 


409. 
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without ſhewing the Charter. See 3 & 4 Ed. 6. ch. 4. 13 E 
ch. 6. and 6 & 18 Ed. 1. Stat. de quo Warrants, and the | 
ſition thereof, 2 Inft. 279, &c.] Uiage 

chiſes, as may be claimed only by Preſcription, without Re. 


keeping a Fair or Market otherwiſe than it is granted; as by keeping 
a Fair on two Days, when one only is granted; 'or by keepi 
a Market upon a Monday, when it is granted to be kept on a Hal 
neſday ; or for extorting Fees, where none are due, c. A MPF. 
uſer of any Point, where there are many in one Franchiſe, is a 
orfeiture of all of them, which year n one another; but 
not of thoſe Franchiſes which are ſeveral. V one claimeth or 
uſeth Franchiſes and Liberties, which he ought not to have, it is ſaid 
to be an Uſurpation upon the King; and the King ſhall have a Writ 
of Nuo Warranto for that as well as upon a Miſ-uſer. 2. By Non- 
uſer; for if one bath Liberties and doth not uſe them within Me- 
mory, they are loſt. Non-uſer of a Market is no Forfeiture, But 
not to exerciſe the Office of Clerk of the Market, Sc. is a Cauſe 
of Seizing, and a Forfeiture by Non-uſer ; becauſe it is a neceſſiry 
Office, and for the Good of the Commonwealth. So they may 


be loſt by Noneleinn. 


37. 3 Ed. 1. cb. 9. 68 18 


For Statutes concerning 3 and Liberties, ſee ꝙ H. 3. cb. . 
.1. De Quo Warrants, and Stat. 
De Tallagio non concedendo, or 34 Ed. 1. St. 4. cb. 4.1 Ed. 1 


Sr. 1. ab. 4,—14 Ed. 3. St. 1. cb. 1. 13 H. 4. ch. 1. 27 H. 


ccrning 
che Rights of Londm. 4 & 5 M. & M. cb. a3. and 9 Aun. ab. 20. 


4 Cowel's 
n v. 
Privilege. 

2 Roll. Abr. 
272, 273. 
274, 275» 


276. 
Finch 321. 


7727 
. 4 . 4+ 
poſt. 


ch. 24. 32 H. 8. ch. 20.—2 V. & M. S. 1. ch. 8. Con 


For the more eaſy trying Rights and Franchiſes in Corporations 


XII.“ A Privilege is a private Law, allowed to a private Man 
or Corporation, to be exempted from the Rigour of the Common 
Law. It is erde ue for 4 Pian that a ſpecial Immu- 
nity. Therefore, | 7 

A Privilege is either perſonal or real. Perſonal, as of a Member 


of Parliament and Convocation, and of their Servants, not to be ar- 


reſted ſitting the Parliament or Convocation, &c. Real, as that 
which is granted to a Place, as to the King's Palaces, to Courts 
at eee to the Univerſities, that their Members or Of- 
ficers muſt be ſued within their own Precincts or Courts, and not 
in other Courts. 

And now having ſpoken of the two Diviſions of Eſtates in Lands, 
Tenements or Hereditaments, it will be proper to ſhew how Lands, 
Tenements or Hereditaments, may be acquired or conveyed from 


CHAP. 


rA 


By 29 Car. 2. ch. 3. 
vill an ; 


AP. 
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Crap. 3) Laws of Eugland 
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GMA | 
Hm Lands, Tenements or Hereditaments may be Ac- 
quired, {viz.) 1. By Occupancy. 2. By Deſcent. 
3. By Purchaſe, {wherein of Deeds, andthe ſeveral 
Sorts of Conveyances, as Feoffment, Fine, Recovery, 
Indentures to lead Uſes, Covenants to ſtand ſeiſed to 
Uſes, Bargain and Sale, Grant, Leaſes, Leaſe and 
Releaſe, Confirmation, Aſſignment, Exchange, Sur- 
render, Revocation, and New Declaration, Statutes, 
Obligations, Defeaſances, Deviſe.) 4. By Preſcrip- 
tion. 5. By Eſcheat. T 


cupancy, where the Title 'accrues by the firſt Entry. By Occu- 
„ SC LOIN | 
whoſe Life the Leaſe is made is living, he CLI GI 
hold the Land during the other Man's Life - 
the Payment of the i 
can be 


Fe therk in 
to ent 


I. By *Oc 


9 ate antes io 

efted by three Wi 4 Fa. 745 
and bis Hir oy cia Oc it 
Hands as Afets by Deſcent to bts, as Lands in Fee J 
if there be no ſpe 740 ars or 


general Occupant of a Copyhold 1d Eſtate fur R | 
auter vie; becauſe of the Prejudice it would be to the Lord ; * TmR 
F redo rn 


II. By Deſcent, or heredita Socceſſion, Pro Lands Sc. By Deſcent. 
4 be acquired. * Deſcent ( Deſeenſus) is a whereby one " laſt. 13. b. 
derive his Title to certain Lands as Heir, and by * of 237. 4. 4b. 
1 8. 


a 


n 
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Book II 
* 1 Ventr. Blood, to ſome of his Anceſtors ; *unleſs hindred by Illegitimation* 
78 7. 65. Half-Blood, Attainder, or Corruption of Blood, or by being an 
ante. Alien, or by Act of Parliament. [See 11 & 12 W. 3. cb. 4. f 4. 
| Concerning Papiſts.] This is the nobleſt and worthieſt Means where. 
by Lands, &c. are acquired. 4 E e 

A Deſcent is either by Common Lau, Cuſtom, or Statute. 
1. By Common Law, as where one hath Land of Inheritance in 

Fee-ſimple, and dieth without diſpoſing thereof in his Life-ti 

© 1 Inſt. 10. b. and 5 55 


11. b. 
1 Ventr. 415 


lineal or collateral. Lineal is a Deſcent downwards in a Right Line, 
'as from Grandfather to Father and Grandſon. The neal Heirs in 
infinitum muſt firſt inherit. Collateral is a Deſcent, which r 
out of the Side of the whole Blood; as Grandfather's Brother, Fa- 
« Lit. 2. ther's Brother, Cc. Therefore, if a Man purchaſeth Land in Fee- 


ſimple, and dies without Iſſue, there for Default of the Right Line, 


1 Was. 64. he who 7s next of Kin, either perſonally, or jure repræſentationits, 
(tho' never ſo remote) in the collateral Line of the whole Blood, 

#1 Toft. 10.b. comes in by Deſcent as Heir to him. For there is a Next e Vn 
3 Rep. 40,41: by Right of Repreſentation, cre Right of Propinguity, or Near- 
neſs of Blood. He that is inheritable, is accounted in Law 

next of Blood with Reſpect to Inheritances. As when a Man hath 

two Sons, A. and B. and dieth. B. hath two Sons C. and D. and 

dieth. C. the Eldeſt hath Iſſue, and dieth. And then A. having 

rchaſed Lands in Fee- ſimple dieth without Iſſue. Now tho' D. 


is neareſt of Blood to A. he ſhall not inherit, but the Iſſue of C. 


who repreſents the Perſon of C. who, if he had lived, had been le- 

gally next of Blood to A. But yet there is a Diverſity betwixt next 

of Blood inheritable by Deſcent, and next of Blood capable by Pur- 

.chaſe. For where Lands are limited to the next of Blood: by Con- 

veyance, or come otherwiſe than x. the next of Blood by 

Right of Propinquity (as was D.) firſt take; tho he was not 
f legally next, to take as Heir by Deſcent. 2 

LI. 3. — may lineally * deſcend, but not aſcend. So the Fa- 

3 Rep. 40. ther can never come to the Lands which his Son has ed in 

Fee: ſimple by lineal Aſcent, tho he = by collateral Aſcent ; as 

when the Son's Lands come to his Uncle (as Lands may aſcend in 

the collateral Line) they may afterwards come to his Father as 

> Inſt. 11. b Heir to the Uncle. The Uncle in this Caſe is Heir, but not ab- 

ſolutely Heir. For if, after the deſcent to the Uncle, the Father 

hath Iſſue another Son or Daughter, that Iſſue ſhall enter upon the 

Uncle, and take the Eſtate from him. [It hath been held, that if 

the lineal Anceſtor, as Father or Mother, happens to be alſo Couſin 

to the Son, and is, as ſuch, his Heir, he or ſhe may take in the 

' Wan. Capacity of Couſin .] | 6 2, bo 

＋ ae One muſt be Heir to him that was laſt * aually\ ſeiſed, or that 

1 Inſt. 11. b. hath actually entered on the Lands. For if a Tenant in Fee- 

14b. 15-2. ſimple, hath a Son and a Daughter by one Venter, and a Son by 

3 Rep. 41. | | 4 


2 


© Linea recta ſemper prefertur tranſuerſali. 1 Inſt. 10. b. ae & 
Prepinguiar excludit propinguum, et propinquus remotum, et remotus remotiorem. 


rd non valet in magis propinque, non valebit in magis remath. 8 Rep. 78. 


& Poſſeſſio mm de feads e fororem e harcdem, Lit. 8. 3 Rep. 41, 47. 
1 Inft, 15. | | 


1 another 


nd goes to his Heir of Courſe. This Deſcent is either 


8 Laws 7 England, 21 


- —— — — 


kndther) and dies ſeiſed, and the elder Son dies eta be. ME 


re actual Seiſin, (or what is equivalent thereto in ineorporeal"In- 
hee. the younger Brother is Heir to the Father. But if 

the . entered, the Siſter ſhould have been Heir 
to him. 'A Seifn in Fee- tail is not ſufficient altho'- he hath alfo a 
Fee-fimple expectant upon it. If the Father Tenant in Fee-fimple 
had made a for | Years ing Rent, and died; tho' the 

elder: Brother had died before he had received the yet the ac- 
tual Poſſeſſion of the Leſſee for Years was the Poſſeſſion of the elder 
Brother, to make the Siſter Heir. But not if the Father had made a 
Leaſe for Life or Gift in Tail, and died, and the elder 8on had died in 
the Life of Tenant for Life or Tenant in Tail; for then the yo 


Brother would be Heir to the Father, — the eldeſt op 
was never ſcifed of the Frechold, dat the Tenant for Life or Tenant 
in Tail: But it ſermech otherwile, if a Rent was reſerved on ſuch : 1 Roll. Abr. 
Leaſe, and the eider Son had before his Death received the Rent, vas. 
for the Rent: iflacth'out-of the. L and and is in Lieu thereof. 
None can inherit any Lands as Heir, but only the Blood of the 
t Purchaſer. As if the Father purchaſes, the Blood of the Mo- Lit. 4 


ther ſhall never inherit. But if a Son purchaſes, and there is * 12. . 
Heir on. the Part of the Father, then the Lands ſhall 


go to the Heirs 
on the Part of the Mother. For they are of the Blood of the Son, 


the firſt Purchaſer. And the Relations on the Father's Side ae ad- 
mitted in #xfinitum before thoſe on the Mother's Side; for in col- 
lateral Inheritances the Male Stocks ſhall be to the Fe- 
male. But where Lands do v deſcend from the Part of the Mother, 
the Heirs of the Part of the Father ſhall never inherit. 80 on the 
contrary. Obſerve then the Difference where the Son 
Lands in Fee, Simple, and ubere he cometh to them by on 
the Part of the cher” or on the Part of the Father. | 
None ſhall have Land of Fee · ſimple by Deſcent as Heir to any 
Man, unleſs he is Heir of thie ubole Blood. As if a Man has two « Lit. 6, 7, 8: 
Sons by divers Verner, and the Elder Lands in Fee- 3 Rep. 4, 42. 
and dies wirhout Iſſur, the younger Brother ſtall not in- 
herit, but the Uncle of the elder Brother, or ſome other his next 
of Kin of the whole Blood. A Siſter of the whole Blood ſhall be 
preferred. before the younger Brother of the Half-Blood, \ But the 
younger Brother may be Heir to his Father or Uncle, for he is of 
the whole Blood to them. *Half-Blood is no Impediment of De=« Intl. 10. a, 


ſcent as to Fee-ſimple Lands of 'the'Crown, or to Dignities. Nei-. 
ther is ĩt reſpected in Eftates in Tail; becauſe the Iſſues do come in? . 406 
by Deſeent 


fer Formam Boi; and the Iſſue in Tall is ever of the 

whole Blood to the Donce. 

As to the Deſcent betwixt Brethren, and thei Defctndaivts, u 
Eldeſt and his iſſue muſt inherit, ſor he is moſt worth of Blood. i Inſt. 783. b. 


As if there be three Brethren, and the Middle or 1 purchaſeth 
Lands in Fte· ſunple, and dies without Iſſue, the elder: Brother ſhall © | 
have the Lands Deſcent. And ſo Where are 0e r 


more Males in equal Degree, the Eldeſt only ſhall inherit; but the 


Females all together as one Heir and as Coparceners . 4 148, 


—ͤ/ — 


— 


— 
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— 


. F . 41 nary dy * * 
* Patcrna paternis, materna maternis, 1 Inſt. 1 3. a, 
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The lineal Deſcendants in infinitum of any Perſon: deceaſed ſhall 


Biackdene on repreſent their Anceſtor, that is, ſhall in the ſaine Place ag 
Deſcenc: p. 28. the Perſon himſelf would have done, had he been living, and take 


1 Wms. 64. 


* ; Inſt. 5 o. b. 


juſt as much of the Inheritance as their Anceſtor would have done. 


Thus the Child, Grandchild or Great Grandchild,” either Male or 
Female of the eldeſt Son ſucceeds before the youngeſt Son, and ſo 
in infinitum; and if the Fathę dies leaving Iſſue only a Daughter 
and Grand-daughters by another Daughter, the Daughter ſhall take 
one Moiety, and the Grand- daughters the other Moiety, which their 
Mother, if living, would have taken, 

Note, That an Heir ſhall never enter and take as a Purchaſer, 
if he is named only to take by Way of Limitation of Eſtate in 
Courſe of Deſcent. MW! 

In ſhort, Lands and Tenements in Fee-fim le deſcend, 1, To 
the eldeſt Son as Heir, and to his Iflue; the Sons firſt in Order of 
Birth ; and for Want of Sons to all the Daughters o___ 2h, 
If the eldeſt Son has no Iflue, then to his next eldeſt Brother of 
whole Blood, and his Iſſue, and for want of a Brother, to a Siſter 
or Siſters of the whole Blood, and to her and their Iſſue. 3d, 
For want of Brother or Siſter, to an Uncle and his Iflue or for 
want of Uncle to an Aunt or Aunts, and her and their Iſſue. 4hh, 
For want of Uncle, or Aunt to the next of Kin, either perſonally 
or jure Repræ ſentatianis, in the collateral Line. 

Thus Lands in Fee-fimple will deſcend by the Common Law, if 
there is no Settlement to the contrary by Conveyance or Teſtament, 


b Inſt, 15. b. b But you muſt underſtand, that the Jus Corone differeth in 


ſuc 


"ſuch Perſon who hath lawful Title thereto. 


many Things as to Deſcents from the General Law concerning the 
Subject, n 
There was a great Deal of nice in e e 
one dying ſeiſed of corporeal Eſtates in Fee-ſimple, or Fee-tail, 
which — away Entries, and continual Claim (which is an Entry 
in Law) of Diſſeiſees, and force the Perſon diſſeiſed to an Action; 
becauſe by Intendment of Law, the Heir of the Diſſeiſor cannot 
ye the true State of his Title. But this is now of very little Uſe, 
or, o "03 7 
By 32 H. 8. ch. 33. Where a Diſſeiſer dieth ſciſed of Lands, the 
Deſcent ſhall not take way the Entry of the Diſſeiſee, or his Herr, 
17 0 the Diſſeiſor bad peaceable Poſſeſſion thereof five Years next after 
Difſeiſm committed, without Entry or continual Claim by or of 


1 10fl. 236 a. This Statute extends to a Diſſeiſin © without Force as well as to a 


Diſſeifin with Force, and to Succeſſors whoſe Predeceſſors were dif 
ſeiſed, tho” it only ſpeaks of the Diſſeiſee and his Heirs. Aſter the 
five Years, the Diſſeiſee muſt make continual Claim, as before the 
Statute. .. It is ſaid, that Abators and Intruders are out of this Sta- 
tute, becauſe the Statute is penal, and extends to a Diſſeiſin that 


. was the moſt *common Miſchief. The Feoffee of a Diſſeiſor is 


alſo out of the Statute, and remains as at the Common Law. 


And, 


5 


„** 


—— 


Ad u qua freguentius accidunt, jura adoptantur. 1 Inſt, 238, a, 5 Rep. 127. 
6 Rep. 77. 
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4 An. ch. 16. No Claim or ee of Ava, r 1086 
— with Proclamations, or be a ſufficient Entry or Claim within 

the Statute of Limitations, unleſs an Aclion be brought upon it in one 

Year, and proſecuted with . | 

2. By Cuſtom in Fee-fumple. 

Deſcents of Fes H le » by Cuſtom are of ſeveral Kinds. Some- b Dr. & Stud, 
times to all the Sons, or to all the Brothers, where one —— 2 
dieth without Iſſue; as in Gævellind Sometimes to the youngeſt 1 aft. 110. b. 
Son, as in Burrough Engliſh. Sometimes to the eldeſt Daughter, 140. . & b. 
or to the Youngeſt. =p 5 

3. By Statute in Fee-tail according to the Statute of Weft. 2. or ante. 

13 Ed. 1. ch. 1. Theſe Deſcents of Eſtates in Fee-tail are directed 
by the Manner of the Settlement or Limitation. 
by Deed or Agreement; and unto © 1 5 


= A 3 efitum, 
Lands, Oc 1 Inſt, 18. a. 


Thich 98 he Y Deſcent. *. oh cometh in by & b. 
Purchaſe, when he cometh to Lands by MN 
when he hath a lawful Eſtate; and — . * * — it by 
Wrong, as Diſſeiſin, Abatement, Intruſion, Uſurpation, which — 
not in Law but Injury and Oppreſſion. A Purchaſe is 
always i Title, either for ſome Confideration, = Gift. + 1 lat. 18. b. 
For a Gift is in Law a Purchaſe ; whereas Deſcent (as been 
faid) cometh of Courſe by Act of Law. All s are COMPTe> Dr. & Stud. 
hended under this Word Purchaſe. For it is not much in Dial. a. ch. 24. 
the Laws of England (as in the Civi] Law) what Difference there is 
betwixt a Contract, Promiſe, Gift, Loan, or a Pledge, a Bergain, 
a Covenant, 2 Intent of the Law is to have the Effet 
of the Matter , not erms, {See my New Inffitute of 
the Civil Law, &c. Book 3. { Fo * 

Let us therefore forthwith proceed to ſhew, 1. Vb may 


Perquifitum) is when a Man ac- By Purcha. 


purchaſe 
or convey. 2. How one may purchaſe or c (viz.) by Deed. 
3. The ſeveral formal Parts e of Conv ance. wth The 
CE A IN EY 5. How Deeds are made 

1. Who may convey ? 

UN And pho him and his Heirs ; but he is ſciſed , tat. 1 5-b 
thereof in Jure — > Natural Perſons, Incorporate Perſons, '* ; Rep. 91. js 
(fole or ) Idiots, Madmen, Deaf, Doe and Blind, Mi- > v1 
noris, and all other reaſonable Creatures ma 8 exce 
as hereafter is excepted. Dt ſarns have only Car to purchaſe, 
not to hold; as Aliens“, [See 32 H. 8. cb. 18. 42 . 


committed, who then purchaſe, and are afterwards attainted : In 7 Nr. 17,18, 


this Caſe the Lord of the Fee ſhall have the Eſcheat. If attainted c 
and then purchaſe, 1 only purchaſe for the Benefit of the * See p. 24- 
King. , Eccleſiaſtical or — 
purchaſing in — cannot hold ; for the Kin | have ' See ch. 4. 
the Lands by his Prerogative. And ſome have Atfry & to hold . . poſt. 
upon purchaſe, or not to hold, at the Election of themſelves or 

others; as Infants or Minors, who may or diſagree, when 

they come to Age »; Lunaticks and Feme Coverts, whoſe Heirs or . Roll. Ab. 
— — may agree or diſagree to it; tho' the Lunatick himſelf 23. 


e and recoveri his Memory, cannot waive it", Cg. 370. 
[The Lav A He may agree to it; hes 
— 


—— — — 
. — — 
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—— — - 


and if hel doth, his. Heir. cannot eee uta Feme 
Covert herſelf, without any Cauſe alledged, may Wie the fame 
after the Death of her Huſband ; tho the Huſband thereto, 
Hob. 204. So may her Heir, if after the Death of the Huſband ſhe herſelf do 
not agree fo it, AY yt 5 
A Hife is 1 8 Name of Purchaſe withint/a-Criſian. -Nathe, 
g the Chriſtian Name is added and miſtaken. mn 
&c. Yet in Pleadings the proper Name muſt be ſet fort. 
But Chapters are not of Capacity to take by Purchaſe — the 
Dean. Pariſhioners, or Inhabitants, or Churchwatdens Commoners, 
Papiſts, [See 11 12 l. * th, 4. 1 Ges. 1. St. 2. ab. 


55. 
; #5 Wm, 46. ky 1 ch. 18,].-may not pͤrchace or hold Lands. See 126 


13 I. 3. cb. 2. and 1 Geb. I. St. 2. ch. 4. whereby Aliens, tho 

made Denizens or naturalized, are uncapable to have any Grant 

te. 4: 485 of Lands, &c. from the,King. Alſo g Geo. f. cb. 27. By which 
ken Artificers, exerciſing or teaching their Trades in foreign Parts, and 
not returning wah fix Months after Warning, als made inca- 

Fi | pable of taking Lands by Deſcent, Deviſe or Puchaſe] And ſome 
15 loft 5. b.' Wag purchaſe *per/icular Things, and ſome Purchaſes may be 


8 
ch. 2. ante. avoided. 


- The King may convey as well as pur chaſe; 1 
* x Inſt. 42. b. 


"except Men attainted of Treaſon, „ Pramumire, Aliens 
born, Idigts and Lunaticks, Feme Covetts, Infants, [But Infant 
Truſtees or Mortgages, may convey. by the Direction of the Court 
of Chancery or Exchequer, by 7 An. ab. 19] and Men undet 
Dureſs; for tho“ they may purchaſe, the Conveyance of theſe: de 
avoided: A Man, deaf, dumb and blind, that hath Un | 

and ſound Memory, tho' he expreſſeth his Intention by Sons, ma 
l cone Some Bodies politick (as Biſhops, Colleges dr -Haſls, 
* Dean and Chapter, Guardian of an Hoſpi Parſon, Vicar,) muſt 
P 
convey purſuant to the Statutes to be mentioned hereafter! +: + --oM 
1 la. 49. Note, That where one hath two Ways of conv 
both at Common Lay, and intends to paſs it by one af. 1 i 


cannot be done; it may paſs by the other, "if thete are fufficient 
Words to paſs it that Way. But where one may paſs Lands, either 


by the Common Law, or b raiſin of an Uſe, ceiling it 
See there in many Caſes it is otherwiſe, _ __ 7 
By 13 El. ch. 5. All fraudulent Conveyances of Lands, — 
Hereditaments, G 5 or Chattels, to avoid the Debt or Duty of am 
lber, 4 „ robe els. or Duty i foenden 
Vvoured to be ad, and bis Heirs, Succeſſors, Executors, Admin- 
Rrators and Aſſigns, » be utterly void. And every of the Parties u 
ſuch fraudulent Conveyance, and being privy; therewnto, and putting in 
Ure, avowing, or aſſigning the ſame," ſhall farfeit one Year's Value of 
ſuch Lands, Tenements, ur e and the iubole Value of 
ſuch Gaods and Chattels. Provided, this AAR ſhall nat extend to 
2 made Bond Fide, and upon good Conſideration, 10 Perſons at 


vy to ſuch Culluſſon, or bavi no Notice or Knowledge theregf, a 
. Time of ſuch Grant. 1 * 


ez Rep. 81, Here *two Things arc to be conſidered. The 
*2* Bona Fides. The Confideration mult be valuable, as 
I | - 1 1 n * 

* Utile per inutile nen vitiatur. 1 Inſt. 3. a. | £3 cacti. 235 


3 | riage, 


© See p. 24. 
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&c; * Bono F oppolte to Fraud, and to Traft exper 
FT being + wins e. 
a Bona Fides, to bring it within the Proe. Kt * 
6 ˙ EE 
it; but between the Parties it is to ſtand 5 
r TEL 
| 5 4 | 1 AE rr 


it be with Intent to avoid Payment Wr 

N to his Intent. r 
— by Bond, makes « voluntary Conveyance, 

as to : N 


een 


aud all others who have Cauſe of Afton for any Penalty er Bork: 
ture; ſo for the Relief of Purchaſers," it is enacted; | N. 


4 El. ch. 4. That. every pw FAY 

2 of Uh ine at of ty Lond, Trot 3 
good . Cynſider ation, 

De. 1 


clai under him ) be 

the Parties or — * Ghe cov 
© ws the fame to the Diſturbance of 5 

ing e wa /Faks Lab To 


* 3 Rep. 83 


| 3 and a Confider 
> within the Prout 1 
be good, and the Deed not made 
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che Clerk of the-Babognlonhors ele to be vod againſt tho Par. 
chaſer of Lands chargeable therewith. And os of Stave Merchant 
' and Staple, and of Recognizanees, p. 1 1 geld et ae 
By 29 Car. 4. eh. 3. Judgments, en, Perebeſers Bonk Fd 
for oaluable deration, ſhall be ments only from the Signing, 
e Day of Cores the Paper Book, 
Docket, ar d by the And 'no"Recognizances ſhall 
bind Lands in the 50 Plrchaſers Bonk Fide and for valuable 
ation, but from the Time of the Tnroliment'; and "the" Duy of 
the Month au Teav when inrolled ſhall be fer. down in the Margin 
of the Rall. And no Writ of Execution | bind the Propery of 
/ Gods) but from the Time of its Delivery to the Sheriff." 
r Titdy ments not — TOOR 
refied by that Statute, ſhall not * 0 Lands or 2 men as 
to Purrhuſsrs ͤ— 
Sed 3 V M. cb. 14. For Relief. of Oreditors Sint Ftldulenc 
Deviſes; and 4 & N. M. ch. 16. An gc ee prevent Frauds by 


an x woe cb. 14. Concerning Mortgages 


Dae 
| —＋ ag. 1 made to 0 am to 
vote for Knights of the Shire, ſhall be taten WINE: . 
again the Perſons une extented the ſum. 
[See the Statutes for appointing Lache vt, Cue . 
A of Lands in Middleſex and Yerkfhire. 2 An. cb. 4. 
$44. cb. 18. . 7 An. cb. 20. and g Geo. 2. eb. 6. 
e Sex the Statute Ag ainſi * Uſury, 12. An. St. a. cb. 16. 
Nete, * That Purchaſers wi out * of Incumbrances are f- 
©. 0-143: youred in the (hene e 4 
2. | Haw der may purcheſe or WM 


Che. * ae e ene gane 
Per bn en, or Sale — ELLE 


v1lnſt. 35. b. 'A B (Rattus) in the Unde of the Common Law, 
171. b. 229.4. i; an Inſtrument written on Parchment or Puper, comprehending a 
Contract betwint Party and Party. Ten Things are neceflarily in- 
cident to it. 1. Writing n ſo that it be 

3. Pee ur Payer not po Lei, © Cloth, &c. 

23. A Pen ablo'to comrat. ** f A Pe- 
Jn able to be Seed with: . y a ce e, 5. 4 

Lr th DEAE Tao: wrt hy end ys 6 9 


| 23 the — and 

+ To 35.b ome are Mr; in, 2 indented, or „ . An - 
2 B eps  dentare” la bx. is -a Writing, con a Conveyance 
J Rep. 20. between two or more, indented or cut unevenly, or in and out, 
on * or Side, anſwerfble to another Writing, that likewiſc 

the ſclf-came Words: It uſually degins thus, 75, 

— r. But if a Deed begins, Thit Haende, and is not 

indented, it is no Indenture, but it may work as a Deed- Poll. Vet 

if the Deed is aQually indented, — 8 


254 


; Indenture-in the Ded! it i an Ihde 


371, 372. 
{5 1 Inſt. 229. a. 


394 
1 


But if the Indemure'iv'niade ir the firſf Perſon: ; Be. Lit. $73. 
made in tha Deed,” that the Feoffee;"&7#; hath put his Beal, hey neue. 
mult put his Seal accordingly, to make himſelf Pa "the, Deed. 

For he is not-Party-to" the (being made in f 

but only by che Clauſe 2 dull pos by Beal thereunto.”” That 

Part, which dhe Feoffor.” ot Leſſor ea 

gina l, and the Reſt are fad to de Counter putt; th 

is thought mo to 

fled as fuch by all Parties 

all Parties are 

— 

nothing in 

there can be no 

or Grant, can be to 

Deed, if the Indenture is 

Side and Parties 


made between ö 
People, K A. A 
Deed ' Poll (fo in — 
ung which in Plain wichest any indefitig.” Every Decd tag js 

| ſhall de intended to be # Deed-PAll; ane l K ans 4 
and is 


7 


Dred-Poll is ty fingle, and bavof ohe art. 
for the' Uſe of te FOG Gran RY, R 93. 


lately, and is not bound tö Warrant the „ 
but the Feoffee is to defend che Land at his Peril, 
have all the Deeds and Incidents o 


expreſs Words; 
if the 


# 


we An laſtitute II the 


©.43 cg ak I ene Na — 


1 1 1. The Premiſſes {et forth the proper Names Abe Feaffor an 


036 48 575 ; 1 all Timber - Trees. Which muſt be a Particular 
4207, : 33% out out of a G as Timber- Trees out oi a Grant of Lands, a Room 


— . wat 1 r n 
. , a" 
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n 9 
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e Land, as Cour Role Gt. n 0 th 
1 80 | rag 2 Deeds wd Eres 


» t now, ſince 


0 


ly to the Eſtate purchaſed, and whete, they relate | 
Spa er Eſtates as to the Eſtate, purchaſed, the. Sclier 
them, EY gives the Purchaſer only atteſted. Copies of harp 


enters into . Produce 1972 ern Requeſt of 
the Purghaſer. And . the Seller 


them 
e ue th K Parts fe Dea of Conveyance 


Par (#54, | 
* Clau ths ro — 3 Datrand Suing 
But to make it a Deed, — muſt be a Delivery of it. 


. Feoffee, Donor. and Donee, Leſſor and Leſſee, with a-Deſeripti 
| | what Parib and County, wich their Addition.or Val f ins 
Gentleman, Yeoman, &c. and comprehend: the OCertainty dt the 
Landi or 8 to be conveyed, 5 85 by expreſs 2 or by 
Implication, with the Confideration of the Conveyance. The (hf. 
deration is the Motive or Cauſe: of the Contract. As in oe —4 
of natural Loye and Affection, N in the Stock or Blood, 
| for Money pai id or ſecured to be for Payment of Debts, for 
„ Rep. 85. Marriage 8 had or to be There is a good Conſiden- 
2 laſt, 9. a. tion, and a valuable Conſideration. ej. The Love and Affection is 
a guad . but not a valuable Conſideration, as Mone), 
or Nee ere is a, . ſo my” —— 

15 as ration iage, in reſpect of Alliance 
et alſo ſet forth the Exceptions, ii there ate 


out of an Houſe, an Acre out 66-4 * — —— 

is granted, one Acte out of twenty, the Services out Manor 

But this MIN done by Covenant. 0 +3 ot orl 

In many Deeds alſo there may be Occaion for a-Revital of Par 

of ancient or former Deeds in the Premiſſes z but chiefly. upon A. 

lat. 352. b. ſignments of Leaſes and Mortgages. Vet a Recital is not conclu- 
= — ws 225 0 is no 8 850 Affirmation. By feigned Recitals in 2 
wo N ht {pak what 728 ber blatt wee fal 

«Pon, 15: 105 1 0 ce of RE Habendum. (To — in to name Vie the 


Feoffee, and to expreſs the Certainty of the Eſtate, which the Party 
. * is to Ne, f ſor What Time, and to we 1 Uſe. And it ſometimes 


* 420 a ik the Eſtate, fo that the een eee of. got 


1 lad. bas : ach wth —— n 4 . 250K _ 45 — 5 
183. a. CY IE 95 1! —_— 


1 7 7 12 8 ultims panenda of. 'k wy 4 * 320 p 87 


$4, 130. 5 e aliquid excipitur, 1 In 7 
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Ctiae.'3.' Laws of England. 229 
Dif | — — — — — —— — — 
which by Conſtruction of Law paſſes in the Premiſſes, may be con- 
trolled by the Habendum ; but not if the Eſtate is expreſſed in the 
Premiſſes. As if a Man by Deed gives Lands by the Premiſſes to 
one and his Heirs, Habendum to him for Life ; this Habendum is void, 
becauſe repugnant to what is expreſſed; not if the Habendum had 
been to the Heirs of his Body. But if the Eſtate had only; been in- 

e in the Premiſſes, as i A. grants a Rent to B. generally in tho 

iſſes, the ſame by Implication and Conſtruction of Law is an 

Eſtate for Life; yet an Habendum for Yeats is good, and ſhall * 
lify the Generality and Implication of Law in the Premiſſes. It is 

uired of the Habendum, to compriſe and include the Premiſſes; 
al nt bid tt ws en 
it is not, the tE iven by the Premiſſes and, anc 
the Eſtate by the Habendum hall be void. Nate therefore; the Difs, 
ference betwixt an Eſtate implied in the Premiſſes, and an Eſtate: 
therein expreſſed. - An Habendum alſo may -ſometimes explain the 
Premiſſes, to prevent Wrong; and ſometimes enlarge the Premiſſes; . Plows. 1611. 
as if a Man giveth Lands in the Premiſſes to one and the Heirs of ® Rep: 154. 
his Body, Habendum to him and his Heirs, he hath. an Eſtate-taili 9 
and a Fee-ſimple expectant. For when the Deed at firſt doth con- 
tain ſpeci ords, and afterwards concludes in general Words; 
both Words, as well general as ſpecial, ſhall ſtand. , 1. 

1 » The Tenendum (To bold) at this Day, where the Fee-Gmple- i fl 6 «. 


and Services, as the Feoffor held. For ſince the Statute of the 53?! 54. 
18 Ed. 1. (entituled, Qui Emptores Terrarum, no one can convey 
Lands in Fee to hold of himſelt, except the King. Before the Sta- 1411 
tute the Tenendum was uſually from the Feoffor and n e 69 * 
not of the ene loſt their Er 
cheats, Forfeitures and Services. This Statute therefore does not ex- gee p. 183 
tend to a Gift in Tail; for the Donee ſhall hold of the | Donor. inte. 
(The Clni,. as dba: Som: the e : 
able — 1 — 8 1 4 HH 
out it is | the dx. 4 
2 by ＋ Words Subjedt — to a certain Chief Rent pay- 
„Kc. ores elegans 4 Tt 
or provideth ſome new Thing to the Grantor, as Rent, Suit, Or 142.b. 1434. 
Service, and is uſually made by the Words Vielding Paying, Do- 
8 Finding. An Exceptian is always of Fart of the. ta. 47. a; 
ing granted in General, and of a Thing in Being. But a Re- 
ſervation is always of a Thing not in being, and is newly. created 
out of the Lands or Tenements demiſed ; tho' Exception and Re- 
ſervation are ſometimes uſed iſcuouſly. The Leſſor cannot re- 
ferve to any other but himſeſf; but ſome do hold, that it is otherwiſe * + 1aft. 4 b. 
in the Caſe of the King. Neither can he reſerve to himſelf Parcel of : tg. 142.4 
the annual Profits themſelves, as to reſerve the Veſture or Herbage 
of the Land, for that would be repugnant to the Grant. e 
If a Man in the Month of makes a Leaſe for Years, re- See p 
ſerving a yearly Rent payable at Michae/mas and Lady-Day during a 
the Term; the Law (in this Caſe of a Reſervation) will *tranipoſe 
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Rent may be paid yearly during the Term, (vis.) at Lodj-Day nnd | 
f | Nan Antientiy 


muſt be of the Chief Lord of the Fee, by the ſame Cuſtoms 2 ien 66, 67, 


$03, 3 


n 
Days of Payment, fo that the Grant may take Effect, and that the 
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rg eg „ 


1 Iaſt. 101.b. Warranty, which is a Covenant real, bindeth to d Lands in* 


An is Infliente of the | | Book II. 


—_—__ A FF 2 


; 10 Refervations'were for the moſt. part/in Vieuals; 0 
Corn, 25 Fiſh. But about the — ado tho Reſervation'of 
Vitals was changed into ready M n 
E e = nn 
Eſtates. 

Next to the Reddendum, 233 Nee Fee and ee 

of Dſreſi may be inſerted in the 
a1 Inft.365.2. - '5, A Warranty is a Covenant real de ws Lands 4 . 
ments, whereby the Bargainor or Seller, and his Heirs ure bound 
to warrant and ſecure the ſame to the Bargainee or Buyer, and his 
Heirs, and that they ſhall quietly hold and en enjoy the fame, and 
either upon Vouche, ; or By Judgment in a Writ of Warrant 
— *e0: to yield other s and Tenements to the Value of thoſe, 
that ſhall by evicted by a former Title. Warranties are favoured 
b Lit. 733- in Law, being Part of a Man's Aſſurance. The Word "Warren. 
383. b 384. 0 (or Warrant in Engliſh) maketh the Warranty, and is the 
4 Rep. 80. Cauſe of it; and it cannot be expreſſed by any other Word, as De- 
Fendb, Sc. But this is to be underſtood of a Warranty annexed to a 
Freehold or Inheritance, torporeal or incorpoyeal.” Tho! it is not ex- 
to whom the Warranty ſhall extend, yet the Law gives the 
efit of it to che Feoffee, The Feoffor may by expreſs Words 
warrant the Land for the Life of the Feoffee or of the Feoffor. But 
the Recovery in Value ſhall be in Fee. The Words Grant or De- 
miſe, do make a Warranty in Law, if ſpoken of Chattels rel, A 


102.4. 305-4 Recompence. A Covenant annexed to Land only Dama 
3 585. And — the Civil Law every one is We to Warrant ths 
1 Id. Ray. Thing he ſells, tho' there be no expreſs Warranty; yer 5 the 
4 iner unleſs there be an expreſs'W arranty 
donc of Deceit at the Time of the Sale, or in Law. 
B. 4. ch. 4 Of Warranties annexed to Frecholds and 'Inheritances" ſome are 
Tina 3642. Warranties in'Deed, ſome in Low. 1. A Warranty in Deed is 
386. a. eee Warranty by the Word Warrantizo. 2. Warranties in 
a tak. 269, R ** are created by other Words; as Der, is 
4 Rep. 81. e in Levy to ha Foie inf bis Wiles the Life of 
the Feoffor, but not in the King's Caſe. They are called Warran- 
ties in Law, becauſe in Judgment of Law they amount to a War- 
ranty without the Word Warrentite: [See 4 Ed. 1. St. 3. eb. 6. 
Alf this Word Exchange implies a Warranty in Law, even in the 
Caſe of the King. Warranty in Law and Aﬀets'in ſome Caſes ar 
a good Bar. Kg eons niet here in many Caſcs, 
cho not named; which an expres Warrant arranty cannot. 80 a War- 
! 1 luft. 386. a. ranty in Law may be by W But an expreſs Warranty cannot 
be created Wall | 
Again, Warranties are either General, (uiz.) by one and his 
Heirs to another and his Heirs; or Purticul and reſtrained to f 
certain Perſon. 
1 Lit. 697, Warranties alfo are lineal, ae or n by DF 
1 Ma. 476. a ſeiſin. 1. Lineal Warranty is a Covenant real; Where u Man 
383. b. b. 384.b. (either as Owner, or that might have inherited the Land; and from 
$8618. hom his Heir Iineal or collateral might by Poſſibility have claimed 
as Heir) bindeth himſetf and his Heirs by his Deed to Warranty 
and dieth, and the Warranty doth deſcend to the Heir. He mult 
bind his Heirs, otherwiſe the Heirs are not bound. And the on 
I n) 


lineal Warranty, is ne ——— 24 al 
but becauſe if there had been no ſuch Deed "A - 


ranty, ei 
* in doch not bind de Right of an Eftate- f f „ , 
e by 13 Ed. 1. De Deut Conditionalibus. — 


5 of Anet — 16. ibeollateral Warr antics t6 be mode of Lands, 
Tenements" or Hereditaments, by any Anceſter, who bas no Eftate of 
Inheritance in Poſſeſſion of the , ſhall be void again bus Hor, | 
It is a Maxim in Law, t no W Gull extend. to ber. 0 ep c 
any Eſtate of Freehold or Inheritance, which is in t in Poſleflion, 97. 
Reverſion or Remainder (and not diſplaced and put to a Right) be-- | + 
fore or at the Time of the Warranty made, tho afterwards, and at 
the Time of the Deſoent of the Warranty, the Eitate of Freehold ar 
Inheritance be diveſted and diſplaced. 
is where one that bath gg ee 
another, entereth; and conveyeth it 
i 8 rern 
menceth by Diſſejn, where the Conveyance, 
ranty is annexed, deth work a Deſcifin. As whenLeſſee for Years, 6 
at Will, or Tenant by Teig by Sttute-Merchans, or by Staute- — 5 FX 
N makes a Feoffment with Or if one enters into N. a 
Lands, to which he has no Title, and preſently makes a Feoff- 
ment with Warranty, r But 


it barreth not. 
Warranty 
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1 Toft. 371. | * Warranty may be annexed to any Conveyance of Lands, Teve- 
„b. ments or Hereditaments, s Fines, F Giſts, 
and Confirmations, made to the Tenant of the Land, though he 


lr ee OI CR; 


heme 2 
Rever 4 — be. void. 2 1 5 
3 55 55 13 2 — 


cb. 1. 11 H 5. ab. 20.] 
| only r Ade , as in — 
ſeldom . inſerted i 


in-Conve 


venanting are, © 2 2 Pro a &c. tho' 

there needs no 'Exaftnicfs in the Wor to make a Covenant. 

For if Words of Gondition- and Words of Couenant are coupled to- 

gether in-the ſame Sentence, as provided always, and it is covenanted, 

« dad. 203.b. Ke. r 1, $7 Pg 
zRep. 71, 78. and a Covenant too. : 
*, Rep. o. A Covenant in either e lt bob d eden av. 
+ et: 3%-+ By the Words Deng and Gram, the Lam doth” imply. and 5 
on che Leſſor's Part, that the Lefice ſhall quietly enjoy -agaidt- all 
Incumbrances the Life of the Leſſor. And this Covenant in 

Law created by ſuc Words, ſhall go to the ee of the Term. 

* 4 Rep. 80. But Where there is an expreſs Covenant in Deed for quiet Enjoy. 
$4 | Go the :mplied Covenant ſhall be governed by it. An expreſs 


— either real, whereby a Man obligeth himſelf to paß 

Lands, to levy a Fine, Sc. or where a Man, covenants 

with another to build him a Houſe, to all- Timber, Sc. A Co- 

venant alſo may be in the Affirmative or Negative, executed, i.e. 

already done, or executory, i. e. to be done hereafter; i 

' Plowd. 284. * Covenants may extend to Aſigus in Decd, or Au in Lax 

715 wo. nies Dl eeEgng as when the Leſſee of: 

Noll, Ab. Term aſſigns the ſame to another. in Law is he whom 

9155 5 ———ů — to the Tel- 

E Ho 4 Ty tator, and an Adminiſtrator to an Inteſtate, And Note, That 

2 Cro. 125, when a Covenant does extend to a Thing in Bein Parcel of the De- 

1 Ld. Ray. miſe, the Covenant ſhall go with the Land, and ſhall bind the Aſ- 

37% 32% ſignee, tho' he is not named or bound by expreſd Words; _— 

pair the Houſe. But if the Covenant 'doth concern a Thing, 

was not in Being at the Time of the Demiſe made; Core 

nantor, his Executors or - Adminiſtrators ſhall be bound, but an 

Aſſignee ſhall not be bound; as to make a nem Wel upon 

Part of the Land demiſed. For the Law will not annex the 

Covenant to a Thing that hath no Being. But if a Leſſec gp 
FT Wards, it is otherwiſc 


6 8 4 — nn 
WW 1 n * _ — 
- 


— — rom nn} * 


; Fe EF = MOR 7H nas S Rep. . 10 5 
* ſentit onus, ſentirs debet et commedum, 1 Rep. 99. 555 
uſe 


_ Py 


ks 
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Crap. 3. 
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becauſe the Aſſignee ſhall have the Benefit of it. Vet though the 
Covenant is — for one and his Aſſigns, if the Thing to be 
done doth not concern the Thing demiſed, there the Aſſignee 
ſhall not be charged; as if the Leſſee covenants for himſelf and 1 
his to build a Houſe upon other Land of the Leflor, which" ... ou 
is no Parcel of the Land demiſed ; or to pay a collateral* Sum to $548 
the Leſſor or to a Stranger. 80 if in 4 Demiſe of „or other 
onal Things, the Leſſee covenants for him and his Aſſigus, to 
deliver them up at the End of the Term, and the Leſſee aſſigns 
them over; the Aſſignee ſhall) not be bound; for it is but a perſonal 
Executors and Adminiſtrators of Aſſigns, and the Heite of. 


otherwiſe of Covenants in Groſs, which-go-ts the Executors, N t. 
Covenants made by Deed © Pull are as effectunl as thoſe made # 14 K y. 
by Deed indented, if the Party hath the Deed to ſhe.w. J Roll Abe. 
A Bond for Performance of Covenants ig | | 


Fj 
Fr 


5 
yl 


FF 
2 
5 


0 


g to the Caſe, by mutual and reciprocal Covenants only, to * 
be performed by the Parties; and this is good, if in Writing and 
ſcaled and delivered by the Parties, without the other formal Purts 
| = | SOT = 1 -14* 2 AVI % 


. 2 


CASE BENIN 


Al- 

10 : " 44 4 
2 RULES Concerning COVENANTS... 

** 1 is unlawful in the Subſt ance l of, or impo 7 

It 1s id. | | K f = hes poſible, X 

doth If no Time is limited for doing of a Thing, it * 
| a it be done in 
wie, naſe Ti e eee 


A Covenant is moſt ſtrongly to be taken againſt the Covenantor, » plow. 287. 

and moſt en gry nes . * Inſt =. 
Where one by his own A diſables himſelf to-perform'a Cove- 5 Rep. 21. 

Wat, it is a Breach of it. r e 


Ooe e 


t 
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©; Rep, a6. py ee Par RT diſlolved by Mater 
| of as high a Nature, as it was made. 
7. * A Condition is the Suſpenſion of the Execution of an AQ, 
until ſomething is performed, which may be and which may not 
fog -201-2- be, A Condition annexed to real Eſtates is a Quality annexed 
ance, * by him that hath Eſtate, * or Right to the ſame, whereby 
the Eſtate granted ma ted, enlarged, or created upon Fd 
uncertain rents as carry been before obſerved. 2 
A Condition is either in Deed or in Law. 
the ee 1. Conditions in Deed may be expreſſed by theſe Words; 
3 Ps Upon Condition, provided, ſo that. But theſe Words, 70 the he 
— Rep. 42. 70 pay, to the Effect, &c. are no Words of Condition in Feoff. 
Sv! 204-3 ments and Grarits in the Caſe of a common Perſon. But in the 
IP Caſe of the King ſuch Words do create a Condition; and ſo it is in 
Caſe of a Will. And for avoiding a Leafe for Nears, preciſe Words 
of Condition are not ſo ſtrictly required, as in the Caſe of Free- 
hold; for. a Leaſe for Years is but a Contract, and if for three Years 
or leſs, may begin by Words, and be diflolved by Words. Set 29 
| Car: 2, ch. 3,]. Th ofe if one makes a Leaſe for Years, e 
by Deed, in which there is a Clauſe, that the Leſſor ſhall- do 2 4 
A upon: Pain f Furfeiture of tbe aid Term, or the like, theſe 
Words amount to a Condition. 
ä | inf 20 Again, of Conditions in Deed, ſome. are in the . Aſſrmative, 
a. K. b. and, ſome; in the Negative, and / ſome in the Affimative which 


im ply a Negative, as behind and unpaid impl e e f A 


* Lit, 362. Condition, chat the Tenant" in Tail, nor his Heirs, ſhall not 
2 


4 Ge. is a dauble Negative; and yet it ſhall not be con 
1 . _ de an Affirmative. Pen Law grammatical e nh 
| : —— to be followed. Some: Conditions make the Eſtate where · 
unto they are annexed voidable by Entry or Claim, and ſome make 
: # 2 Rep. 75, the Eſtate void ipſo Fatto, without Entry or Chim. © Provided. 
1 en ways, and it is covenanted, &c. is a Condition by Force of the 
= 202, 203. Proviſo, and a Covenant by Force of the other Words. ' Yet ſome- 
3 Cro. 128, times a Proviſo ſhall amount to a Covenant, and ſometimes it ſhall 
8 4 be taken for a. Lanifation or Qualification, ſometimes for an Ex- 
© 2 Rep, 70, ception, Reſervation, and Explanation. 8A Proviſo makes a Con- 
75; 146, dition, if it does not depend upon another Sentence, and if the 
4%; Proviſo is the Word of the Feoffor, Donor, Leſſor, and if it is 
compulſory, to enforce: the Feaffee, Donee, Leſſee, to do an AQ. 
Otherwiſe it may be a Covenant. A Proviſs, that would take 
away the whole Effect of a Grant, is void; and fo is a Proviſ, 
that is repugnant to the expreſs Words of the Grant. And if 4 
Proviſo is good at firſt and afterwards it happens that there is no 
other Remedy, Cm e ich 5 5 reſtrain'd, it ſhall be 2 
dio b . e „A Limitati 9 
42. niſl y ſuch” Word "as Dt, Deb! B 1 4 


1 Inſt, 204. a. 


e 1 . and are improper! Conditions. 
> 18 ee fl ne abe e Entry. 


7 


* 2 


8 * . . eee 1 b 

ü — anten e ier fi fut 5 a 

tum g 2 Rep. 53. 5 Rep, 26. 6 1 Ta nk ee 124. | 1 

Conditio « 7 cum quid in caſum 3 % potefl tendere ad he aut non «ft, 4 
n 1 Inſt. 201. a. 


or 


ſolute. 


53 > 4. CI —— — 2 
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ir Claim, which 4 Condition doth not“ The » Cauſe, © is .* PER 
Coideration df the Grant, which ſometimes amounts to a . 22 
Condition, and ſometimes not. Pro (as in the Grant of an An- Hob. ane 
confi) ſhewing the Cauſe of > Grant, amounteth 
{7 Ps But in a Feoffment or Leaſe for Life, pre con- 
fo is the Conderatioh, an does not amount to a dition; 
and the Reaſon of the Difference is, becauſe the State of the Land 
is executed ; and the Annuity executory, or to be executed here- 
after. ; 
Conditions in Deed may be ſubdivided, into Conditions : pre- Rep: 16: 
cedent, which muſt be ane before e Eſtate can take Effect, dog hag « 
and Conditions ſubſequent to the Eſtate or to be executed tee 
ter it. | 14.41 g 
A Condition regularly” ſhould | follow the Habendum preſently, * N 
But the Law ha 2 8 any Place in a Deed proper or 


liar to a Condition, Its Place i is Where the 1 7 * 
ge 34 K. f. ch. ntees of ö 


Adana tage of Condit; broken. we, wi Ni 

2. A Condition in * Law is that hich the Law im 4 vithogt® Li. 258; 
expreſs Words in the Decd ; and it may be either . | 105 e 
or by Statute, where an Action or Entry is g 5 15 13 


onditions ma nexed to Lands 1 2 for Lies L 444 | 
& Yen, to Cobybal Lands, Chattels and N ap. 


Contra 

mage Eflates upon F _ 21 * 
- = 457 >: 2. e 7 how . de. for- 
eited and e e enant, by 
Waſte, cb. 4. Pg. nk 


— CONDITIONS. 


Cr the Party ars © odious, for that the be. caſ. 219.0 


t Eſtates where Right is ; 374. be 


1 
Tho Conditions are not favoured, et are not als wart 
be taken | literal ada 5 2 


The * Word af f Condition ſhall be taken out of their * 
denſe, to ſupport an Eſtate. 
Conditions repugnant to the Eſtate, or are void. 0 ee 
If an impoſſibte Condition is precedent, 2 te is made. Bye, fi 6" 
An impoſſible Condition ſubſequent to an Eſtate makes it it ab- & b. 
: Wm. (627.) 
* Where the Condition (the Performance of which was poſlible 1 Inſt, 206. 
at the Time of makin P impoſſible to be performed 33 
the Act of God, wn aa, the State of a Feoffee ſhall not be 
avoided; for being 27 in him it cannot be defeated, but 
by Performance uf dee Condit! But in the Caſe of a Rec 


niznee or Bond with” fuch a Condition, F 


. 


— 


1 


* unn! 


* Conditio adimpleri ede, 1 I 
«(4 Condi n FA EN. 
44 Gi inf 1 TE —_ — n 


viciatem off accipienda. 7 Inſt. 218. a. 
Adus Dei nemini facit injuriam, ID 3 & b. 


ligation 


— HY An 70 ins of . the. 5 005 fl 1 


ligation is ſayed. For they transfer no Tatereft, but only gie A 
Night of Action upon Default; whereas there is no Default in the 
Conuſor or Obligor. 
lat. 223. b. — 22. what is prohibited by Lau, may be Prohibited by 
Condition. 
b 1Tnft. 204.2. Words make a Condition i ina Win, that make 00 Condition in 
2585 a K b. 4 Decl. 
No Man ſhall take Advantage of © Condition broken, but 


* Dr. & Stud. he that is © Party or Privy to the Condition, {908 32 H. 8, 
Dial. 2. b. 
. 


41 uf. 206. b. If one is the * Cauſe that a Condition cannot be perkiemed, be 
br ſhall not take Advantage for the Non- performance thereof. 
* hid. _ A Condition? againſt Law is void: Therefore, + 
c Idid. A Feoffment upon Condition to do a Thing that is * Malum in ſe, 
2 Ventr. 100. makes the Eſtate abſolute, and the Condition void. But a Bond 
with ſuch a Condition is void. 
When the Thing to be done, or not to be done, i is onl 5 ar 
ſome Rule of Law, the Condition is Nay void, and ys nd 
—_ = But the Condition may be 1 in Fart and void in 
v2 


4 1 Feoffment in Fee upon Condition not to“ alien, the Eſtate 
1 Inſt, 223. is abſolute, and the Condition void. But a Bond not to alien is 
an} $1 3:+-*-good ; for he may alien if he will forfeit his Bond, A Condition 
es „ ba + alien for a particular Time, or to a particular Perſon, Sc. is 


The King may y grant Lands in Fee upon. Condition not to alien 
and the Condition is Good, © 
95530 A-Gift in Tail made upon Condition, that the Donee ſhall nt 
f beep. 5 122 alien againſt the Statute of Wet. 2. De Donis, or to work a Di- 
13 continuance of the Eſtate- Tail, is Good; [but this muſt be under- 
1 6 6 Rep. 49% ſtood of fuch Alienation only as is againſt that Statute, or amount 
| "i. to a Diſcontinuance, but not of a common Recovery ; ; for a 
Condition to reſtrain any Right e to the Eſtate eweh 1 
repugnant and void. 
A Leffor in reſpect of the Revepfion ag by Condition reſtrain 
| his Leſſee from aliening without Licence. Yet when the Leſſor does 
licenſe ; he ſhall never by Force of the Proviſo defeat. the Term, 
|; | which is abſolutely aliened by his Licence. For hereby he has 
0 Adi.ſpenſed with all Alienations to be made aſterwards. 
| i Lit. 36. A Condition implied 2 Law to be annexed to any . 
inſt 233-Þ. is as ſtrong, as if the Condition were made by expreſs W 
8 in Writing. 

Li. 378, All Grants of * Offices are ſubject to this Condition in Law, that 
N the Grantees duly. execute them. | 
'BRep.4z All Conditions in Law requiring Skill and Confidence bind In- 

fants and Feme Coverts, as well as Conditions in Deed, But thoſe 
that do not require Skill and Confidence, whether by Common Law 
or SG, do not abſolutely infer a F orfeiture of their Eſtate, except. 
in Waſte 
' laſt. 233.b. Regularly he that taketh Advantage of a Condition in Law, 
%% fhall take the Land with ſuch Charge as he finds it. 
=1Inſt..o8.bo ® Sometimes ene .. are to be perſormed in convenient Time, 
1 78, ſometimes up ueſt, ſometimes during the Life of a Party: 
79. if he is not = by Requeſt, 
& Rep. $0, 31. | A Con- 


$ \ 


3.3 Wm & $0.5 e. res: 


[=> 


—— } _. * 


Car 3. Laws of England. 2 


A Condition may be * apportioned or divided by Act of Law,“ (Rep 120. 
and by the Act of the Leſſe. e — gh: "+ 
None ſhall by Plea defeat any Eftate of Freehold upon Condition, Mt C 
unleſs he ſheweth the Condition in Writing. Otherwiſe of Chattels g b. HY 
real, [But ſee 29 Car. 2. cb. 3.] and perſonal. 4555 1 50 
Regularly he that will take Advantage of a Condition, muſt enter . td. 218. 
if he can. If he cannot, he muſt claim. For a Freehold, whether 
it lie in Grant or Livery, cannot ceaſe by Condition without Entry 
or Claim ; tho' the Words are, Provided that if he does not pay, the. 
Elate ſhall ceaſe and be void. ln 4 N 
He that entereth by Force of a Remainder in a Deed, is bound! Lit. 354. 
by the Conditions in the Deed, tho? he does not ſeal it. But by fn .. 
ſpecial Limitation they may not extend to him. 


8. *The Date of the Deed is the Deſcription of the Time, in + 1 lag. 6. a. 
which the Deed is made. | 4 | | | 
A Deed is good, tho? it hath no Date of the Day or Place, or- 2 Rep. ;. 

if the Date is miſtaken, or if it be dated at one Time, and fealed * — 46.b. 
and delivered at another, or tho' it hath an impoſſible Date, as the COR 8 2 
zoth of February. But he that doth plead ſuch a Deed without any 2 Ld. Raym. 
Date, or with ſuch an impoſſible Date, muſt ſet forth in his Plead- or FE 
ing the Time, when it was delivered. If a Leaſe for Years be made 3,6, 04. 
by Indenture, bearing Date the 26th of May, To have and to hold 
for twenty-one Years * from the Date, or from the Day of the Date, 1; Rep 1,94. 
it ſhall begin on the 27th rs [* But it ſeems to be the better 1 Init. 46. b. 


Opinion, that if it is To hold for twenty-one Years from the Date, IAA. 
it ſhall begin on the 26th. ] If the Leaſe bears Date the abth of 480. 


May, To have and to hold from the Making thereof, or from hence- * * Roll. Abr. 


firth; it ſhall begin on the Day on which it was delivered. But 10e 5.x. 


every deed ſhall be intended, to be delivered on the fame Day it 258, 647. 
bears Date, unleſs the contrary is proved. But if a Deed is dated 5 Gro, 388. 


at Four o Clock in the Afternoon on the zoth of June, the whole 2 Sl. 4. 


Day is to be taken in. For the Law in this Computation doth » L4. Raym. 
rcje&t all Fractions and Diviſions of a Day for the Uncertainty. As 3%; Raye. 
to the Place, if it bears Date at a Place out of the Realm, it is 1242 


1242. 
deus. by avering, that the Place, mentioned in the Deed, is in 16 674 
9 


me County in England. For here the Place is not traverſable. Ia. 1 


But if this is not averred, and it appears, that it was dated beyond a. & b. 
va, it is otherwiſe, and the cannot be tried, 


FO 


9. The Sealing is comprehended in theſe Words, (viz.) * Ir Mit- * i loft 6. a. 
neſs whereof I have ſet my Seal. Tho' if thoſe Words are wanting, Rep 5g. 
the Sealing of the Deed is ſufficient. 

The Seal is the eſſential Part of the Deed. If a Writing is not 
ſcaled, it cannot be a Deed. If the Print of the Seal be utterly: , lot. 
defaced, the Deed is inſufficient ; fo that it cannot be pleaded, tho . ih- » 


169. 


it may be given in Evidence. [See of the Privy Signet, Privy Seal, 1 . 


and Great Seal, B. 4. ch. 1. poſt.) 2 LA. Raym, 
Theſe are the orderly and formal Parts of a Deed ; but all are 1530 | 
not eſſential Parts. For if a Deed of Feoffment is without Pre- Ld. Raym, 
miſſes, Habendum, Tenendum, Reddendum, Clauſe of Warranty, Date, 28. 
and In Witneſs, &c. yet the Deed is good. For if one by Deed gives 
ds to another, and to his Heirs, without ſaying any Thing more, 


and puts his Seal to the Deed, and delivers it, and makes Livery 
where neceſſary, it is good. 


Ppp For 
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For tho' it is never ſo well written and ſealed, it is of no Force if 
„ge 38. b. it is not * delivered by the Party himſelf, or his ſpecial Attorney, to 
0 5 3 the Party himſelf to whom it is made, or to his Uſe. A Delivery 
Traditio) is a neceſſary Incident to every Deed; and then when 
it is delivered, it ſhall bind him that delivers it, tho' dated before, 
® Noy's Max. and tho' another wrote or ſealed the ſame: The Delivery of the 
25 Rep. 137, Deed may be abſolutely or conditionally. When you deliver a Ded 
1 init. 36. a. abſolutely, Words are not neceſſary; for then a Man that is mute, 
49-b. could not deliver a Deed, It is ſufficient, if it is delivered. And 
as a Deed may be delivered to the Party without Words, fo may a 
Deed be delivered by Words, without any Act of Delivery; as if 
6 the Writing ſealed lieth upon the Table, and the Feoffor faith to the 
; 1 28 Feoffee, The that as ny Deed, it is ſufficient Delivery. In Caſe 
5 vue of the King's ee or of Grants under the Seal of the 
Dav. 44. Dutchy of Lancaſter, the Seal is Matter of Record, and the Deeds 
need no Delivery: So the Deed of a Corporation needs no Delivery. 
The Common Seal is perfect without it. When a Deed is deliver- 
"0 Buy, „ed * conditionally, it is called an Eſcrow (Eſcrolt or Scroll) as where 
. one doth ſeal a Deed, and deliver it to a Stranger, (a8 an Eſcrow] 
25,26. until certain Conditions are performed, and then to be delivered to 
him, to whom the Deed: is made, to take Effect as his Deed, that 
ſo delivered it, For it ſhall have * Relation to that firſt Delivery. 
In the Delivery of a Deed as an Eſcrow you muſt uſe Words, and 
ſay, I deliver this as my Eſcrow, tt deliver tu the Party as ny Deed, 
upon Condition that, &c. or to the like Effect. For here a bare Act 
of. Delivery to a Stranger without Words ſignifies Nothing. It muſt 
be delivered to a Stranger; for if it is delivered to the Party him- 
— it is an abſolute Delivery; tho Words mention it only as an 
If a Deed is ſealed and delivered, there is no Neceſſity of ſigu- 
ing it, tho' it is uſually done. 
5 Iaſt. 2. b. There muſt be one or more M itneſſes, ta teſtify the Sealing and 
10 Rep. 93. Delivery of the Deed; Their Names ſhould. properly bo either un 
derwritten or indorſed by them. wo! 
A Deed may be made to a Feme Covert,. Infant, &c. 
If any Writing be read in any other Form to an unlearned Man, 
12 Rep. 3. &. U it ſhall not be his Deed; altho' he ſeals and delivers it. But if 
11 ReP-27- the Party, WhO ſhould deliver the Deed, doth not require it to be 
2 Roll. Abr. read, he ſhall be bound by the Deed; tho? it is penned againſt hs 
28. Meaning. So if one declares the Effect thereof, in other Manner, 
than the Writing doth import, the ſame ſhall not bind the Part) 
that ſeals and delivers the Deed, if there is no Colluſion between 
Was. 240, them. [And Suppreſſio veri, or Suggeſtis falſ, ' is a good Reaſon for 
PRES - a Court of Equity to ſet aſide any, Deed. 
' 1 Inſt. 35, b. . a, Deed is alledged, it muſt be ſhewed to the 
A FO Court, that the Court may. judge, whether thete are apt Words, 
5 Rep. 74. to make a good Contract. And when it is ſnewn to the Court, 
6 Rep. so, the Deed by Intendment of Law remains in Court all that Term- 
0:9” But at the End of the Term, if not denied, the Law adjudgrs i 
to be in the Cuſtody of the Party to whom it belongs. If the Deed 


. 
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« Traditio lequi facit chartam. 5 Rep. 1. 
®* Relatic oft fiftio juris, et eff intenta ad unum, 3 Rep. 28, 29, 2 Inſt. 591. 1 
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ned, Lee till the Plea. 
is determined. 


RULES concerning DEEDS. 


UCH Conſtruction ſhall be always made of Deeds, that the 
Intent of the Parties ſhall take Effect, if the ſame by any Con-. 2 Rep. 23. 
ſtructien may ſtand with the Rules of Law. 6 Rep. 36, 
bIf the Words of a Deed have a double Intendment, and the, tag. 42.3. 
one ſtandeth with Law and Right, and the other is wrongful and 183. a. & b. 
againſt Law, the Intendment which ſtandeth with Law ſhall be 
eferred. 


Faq Wark of s Dead ſhall be taken *moſt ſtrongly againſt the . rag. 36. «. 


Party himſelf, unleſs it be in the Caſe of the King. by. 6 1994 
The Words muſt be underſtood according to the br. Rep. 7 


14 
Thus have I ſhewn, how one may purchaſe and Ded 11 18 a. 
ſetting forth the Nature of a Deed, and the ſeveral — 
mal Parts of it. II 
3 n all Occaſions, I ſhall give ſome Account of 

or Inſtrument, and of their peculiar Uſe, 
_ 


4. Of the ſeveral Sorts of Deeds or s of Conveyance. 

Deeds or Inſtruments, by wiyh, Zou - paid Shen! ee 20 abithes 
are, 1. Feoffment. 2. Fine. 3. Recovery. 4. Ihdentures to lead 
the Uſes of Fines and Recoveries. — to fland ſeiſed to 
tes 6. Bargain and Sale. 7. Grant. 8. Leaſe. 9. Leaſe and 

aſe, 10. Confirmation. 11. Aſſignment. . 13. Sur- 
render. 14. Revovation and Neu Declaration, 1 5. Statutes, 16. Ob- 


Nations. 17. Defeaſances. 18. 


Deviſc. 

1. A 3 — 3 r f 
properly a Conveyance of a ee by Livery and Seiſin. Yet} 1 9“ 
ſometimes it is called a Feoffment, when an Eſtate of Frechold only mens 
doth paſs in that Manner. Theſe Words bis Heirs make an Eſtate 
of Inheritance in 1 Grants. But this Rule hath r 120. 
ſeveral *® Ex 

i i CATS that cleareth all DiſſeiGns, n. Taft. 9. 8. 
Abatements, Intruſions, and other wrong an ee: where the — 
try of the Feoffor is lawful (which a Fine, Recovery, or Bargain 
and Sale by Deed indented and intolled cannot do) becauſe the 
Feoffor, re-entring to make Livery, re-continues his former Eſtate, 


1 
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Ne N ſunt interpretationes chartarum, ut res magis valeat quam! pereat. 
Verla intentions, non econtra, debent 2 Ihis 8 Rep. M 


þ Hal emiond ot . 


Hela chartarum * accipiuntur contra proferentem. 1 Inſt. 36. a. 183. a, 
_ 7. 10 Rep Bacon 11. 


«1 ba Fry inte igi ſecundum ſubjetam materiam. I Inſt. 36. a. 
. Exceptio probat SE 1 Inft. 9. b. 


Exceptio in non exceptis firmat regulam, 
3 He 
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Lit. 57. * He that maketh the Feoffment is called the Feoffor, and he to 
2 luſt. 295 whom it is made is called the Free. It is made Wel Words, 
Have enfecffed, given, granted, tho' the Conveyance is not always 
ſo much to be known by the Words of Conveyance, as from 
b 1Inſt-297 a. Eſtate and Nature of the Things conveyed. * A Leaſe and Releaſe 
to'a Man and his Heirs amounts to a Feoffment, if one was bound 
: to make a Feoffment. | 
© Lit. 59. There muſt be Livery and Sciſin in all Feoffments in Fee, made 
| out of a Court of Record, and in all Gifts in Tail, or Leaſes for 
3 Term of Life, where a corporeal Inheritance or Freehold doth 
Oe paſs ; which ſhews that a Freehold cannot be granted to com- 
mence in Futuro, or at a Day to come. 
*1 Inſt. 48. . Livery and Serfin (or Delivery of Seiſin) is a Solemnity, uſed in 
paſſing or conveying Freehold Lands or Tenements, by Delivery 
Inf. 9. a. of Seiſin thereof. It muſt be of corporeal Freeholds, as Houſes, 


J Rep. 84. Lands: Incorporcal paſs by Deed only *. Livery and Seiſin was 


3 Cro. 94,95- invented, that People might have Knowledge of the Alteration of 


15g 72 Eſtates from Man to Man. It muſt not be made by an Attorney 
See p. 154. upon the Day on which the Deed is dated, if the Deed is To have 
ante. and to hold from the Day of the Date. For in ſuch Caſe, the 
Feoffment, Gift or Leaſe for Life, and the Livery are void. 
„ Inſt 48.2. There are wo Kinds of Livery of Seiſin, (viz.) A Livery in 
„ 26. Deed, and a Livery in Law. 1. A Livery in Deed is, when the 
Feoffor taketh the Ring of the Door, Turf or Twig of the Land, 
or a Ring of Gold or any other ung tho” it doth not concern the 
Land, and delivereth the ſame upon the Land to the Feoffee, in the 
Name of Seiſin of all the Land contained in the Deed, This Livery 
in Deed may be either by Words, and ſome ſolemn Act, or by 
Words without any ſolemn Act, if the Feoffor and Feoffee are upon 
the Land. In all Caſes Words are neceſſary. If then Words ma 
amount to a Livery within the View (as ſhall be preſently ſet forth) 
when one is off the Land, much more ſhall it be, when one is upon 
the Land. The bare Delivery of the Deed on the Land may make 
it a Deed ; but ſhall not amount to Livery of Seiſin, unleſs it is de- 
livered in the Name of Seiſin of the I and. Livery and Seiſin made 
to one before in Poſſeſſion is * void. But if Leſſor and Leſſee come 
upon the Ground, on + Purpoſe to make and take Livery, that En- 
1 Inſt. 524. try veſts no Poſſeſſion until Livery. A Man may make a Letter of 
© Raw. 91. Attorney, to deliver Seiſin by Force of the Deed. But the Attorney 
muſt purſue his Warrant; otherwiſe he doth not deliver Seiſin 
Force of the Deed: If he do leſs, it is void. For he, that hath 
but a bare Authority, muſt purſue his Authority, If a Letter of 
Attorney is made to three Conjun#im et Diviſim to make Lavery, 
and two make it, the Third being abſent, the Livery is void. 
* had. 49.d. A Letter of Attorney alſo may be made to *receive Livery and 


J Kell. Abr. Seiſin. This Warrant of Attorney muſt be by Deed, and not by 


8, 9. Parol or Word of Mouth; becauſe it concerneth the Freehold. The 

Letter of Attorney may be contained in the Deed of Feoffment, 
Li. 66. though the Attorney is not made Party. The Death of the 
+ Init. 52. b. Feoffor, or Feoffee, is a Countermand of the Authority, or of the 


. 


Quad ſemel meum «fl, amplius meum eſſe non poteſt. 1 lnſt. 49. b. 
+ Affeftio tua nomen imponit operi tus. Ibid. 


Letter 
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Letter of Attorney. But not the Death of a Mayor in the Grant of 

a Mayor and Commonalty ; nor of a Dean in the Grant of a Dean 

and Chapter, for aggregate Bodies never die. But if a Leſſor by his 

Deed licenſes a Leſſee for Life- or Years to alien, the Death of the 

Leſſor is no Countermand of the Licence. For the Licence exempts 

the Leſſee from the Penalty of the Condition. 2. A Livery in Inſt. 48; bi 
Law is when the Feoffor himſelf (not his — being in Views 

of the Houſe or Land, ſaith to the Feoffee himſelf, (not his Attor- 

ney) after Delivery of the Deed, I give you onder Land to you and \ 
your Heirs, go enter into the ſame, and take em it accord- 

ingly. Now if the Feoffee doth go accordingly in the Life-time 

of the Feoffor and enters, or if he makes his Claim when he dares 

not go (for this is an Entry in Law) it is a good Feoffment and 

Livery to him, tho' the Land lies in another County. But if 

either the Feoffor or the Feoffee die before the Entry, the Livery 

is void. This is to be underſtood of ſole Perſons, or ſole Cor- 
E not of Corporations aggregate of many Perſons, as before 


One may have an Inheritance in an upper Chamber, and paſs it ö 
by Livery, tho' the lower Buildings and Soil belong to another. | 

If a Man makes a Leaſe for Years, and * afterwards makes a * ! Inſt. 48. b. 
Feoffment, and delivers Seiſin, while the Leſſee is in Poſſeſſion, and Nep. 31,32, 
not aſſenting to the Feoffment, the Livery is void; for he doth 
not give Livery of the Poſſeſſion, altho' the Feoffor hath the Free- 
hold and Inheritance, But if the Leſſee be abſent, and hath neither 
Wife nor Servants (tho' he hath Cattle) upon the Ground, the Li- 
very is good. If the Leſſee, his Wife or Servants, had been in the 
Houſe, or upon any Part of the Land to him demiſed, it would 
have been ſufficient to have preſerved and continued his Poſſeſſion 
in the Whole. | 5 

If one makes a Leaſe for Years, Remainder to another for Life, Lit. 66: 
in Tail, or in Fee, the Leſſor muſt make Livery of Seiſin (in Deed, ' — 
net in Law,) to the Leſſee for Years; otherwiſe nothing paſſeth to 
him in Remainder. This Livery is for the Benefit of Rim in Re- 
mainder, for the Leſſee hath only a Term for Years. But if Leſſee 
entereth, before any Livery of Seifin made to him, the Livery is 
void. If one makes a Feoffment to four, and Seiſin is delivered“ 3 Rep. 26: 
to three, in the Name of all, the Eſtate is veſted in all of them. 
_ * Tho? Lands and Tenements lie in divers Towns in one County, « Lit, 61: 
Livery and Seiſin made in one Parcel of the Tenements in one | 
Town, in the Name of all the Reſt, is ſufficient. But if Lands 
lie in divers Counties, there ought to be a Livery and Seiſin in every 


A Fee-fimple may be got wrongfully 'by Difſeifin, Abatement i tat. w. x: 
or Intruſion into Lands and Tenements, or by Uſurpation of Ad- 
vowſons, Cc. without any Livery of Seiſin. 


If a Houſe or Land belong to an *Office ; by Grant of the Office « : afl. 49. 4. 
by Deed, the Houſe or Land without Livery, And in an . . toe. ge. 
Exchange, a Fine which is a Feoffment of Record, a Deviſe, Sur- . & b. 
render, Leaſe and Releaſe, Releaſe and Confirmation to Leſſee for 
Years, or at Will, Bargain and Sale by Deed' indented and incolled, 

(vecaule the Statute of 27 H. 8. ch. 10. gives the Poſſeſſion to the 

ſe,) a Preebold may without Livery. Force of that Sta- 
tute, a Feoffment to the Uſe of the Feoffor, coffee, or any other, 
ſupplies 
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ſupplies the Place of Livery and Seiſin; ſo that Livery and Seift 
upon Feoffments is not ſo commonly uſed as formerly; neither can 
ſtates be created now by Livery and Seifin only without Writing, 
[See 29 Car. 2. ch. 3.] | 11 ee 
1 Iaſt. 159. b. There are other Seifins, but they do not relate to Feoffments; 25 
160. 2. 3154. Payment. of Money, before any Rent due, is a good Setfin of the 
Rent, to bring an Action for it. And ſo a Gift, of a Pair of Gloves, 
Ec. in the Name of Seiſin of the Rent, is a good Seiſin. Upon a 
Gift or Bargain and Sale of Goods and Chatte perſonal, the Deli- 
very 1. nce, or a Spoon, is a good Seiſin of the Whole. 
2. A Hine. | | 
For the right „ of the Nature of a Fine, Enquire 
1. What is a Fine, a. How divided. 3. N or tale by 
Fine. 4. Of what Eſtates may Fines be levied. 5. re whom 
6. The Force and Effet of a Fine. 7. How Fines may be 
d 1Inft.120.b. 1. A Fine (Finis, improperly called a Deed) is an Inſtrument of 
— Record of an amicable poſition or final Agreement, made be- 
2 Part, Se&t.1. twixt Parties in Suit, concerning Lands, Tenements or Heredita- 
3 ments, by the Conſent or Licence of the King, or his Juſtices in the 
Court of Common Pleas, or others authorized, to end all Contro- 
verſies between thoſe that are Parties and Privzes to the ſame, 3 
all Strangers not claiming in due Lime. It is called a Fine, aun 
it makes a inal Agreement of all Controverſies. The G uiliam c 
it Tranſactio Fudicialis De Re immotuli, Antiently it was a Com- 
poſition of a real Controverſy. But now it is generally a feigned 
Action u a Writ of Covenant, and ſuppoſes a Cre 
when in Reality there is none, to ſecure the Title that a Man. hat 
in his Eſtate againſt all Men; or to cut off Entails, and with more 
Certainty to convey. the Intereſt or Title of Lands, to whom he 
pleaſes, either in Fee-ſimple, Fee-tail, for Life or Years ; 


upon alſo a Rent may be reſerved, A Concord cannot be of any 


other Thing, than what is contained in the Writ of Covenant, The 
© 1 Inf. 50. a. Fine is a Feoffment of Reoord, and doth imply in it Livery and 


reer ẽ onvi ns walter 

+5 Rep. 33, There are * five Parts in every Fine. 1. An original #71, uſu- 

. ally a Writ of Covenant, taken out againſt the Conuſor. 2. The 

z % King's Licence; for which he hath a Fine called the King's Silver, 

Goke De Fi- 3. Tbe Concord itſelf, or the . betwixt the Parties, how 

2 the Land ſhall paſs, which is the Ground of the Fine. It begins 

thus, Et :eft-Concordia Talis, which, if the King's Silver is 

entered, the Fine is good, tho' the Conuſor dies afterwards. 4. The 

Er 

inni 5, Inter rentem & B. & C, uxorem ęſus Deer ci. 

— _ The Fut of the Fine, (ar the tel Part Ti which in- 

cludeth all, and beginneth thus, Hæc g/t Finalis Concordia, ſetting 

forth the Day, Vear, and Place, and before. what Juſti e Con- 

cord was made. Of this there are Cyrographs or Indentures made, 

« F.N B.167. which is called the Ingroſſing of the Fine. For the Fine is fad to 
: lat 463. be ingroſſed, When the Cyrographer maketh the Indentures, 
delivers them 3 one for the Buyer, another for the Seller. 

He who acknowledges the Fine is called The Cognizor or Come, 

or Deferceant (i. e. he that caſteth out by Force,) and he o 


whom the Fine is acknowledged, or levied, is the Plaintiff, _—_ 
2.768 ha 
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the Cogni Theſe Terms of Cognizer and Cagnizee come from 
which to yn arts oh hag as to 3 N 
Fi ma thus are either or* Wes Symb. 
Abb. Tel Fre that, Aba — nothing is granted _ Seck. 


render d back again by the — — 2 
them. a « Grant and ee gain, 
of ome — Ec. out of the Land, or 


Land itſelf. 

Alſo of Fines there are four Kinds. I. * A Fine Sur Cygnizance" rere. gu- 
de Droit come ceo il ad de fon Done, (i. e. u n Acknowledg- S 7: 3190: 
ment of the Right of the Cognizee, 3 ” — = ww of er 
Gift of the Cognizor.) It is a ine ts 20 
ſeffion (at leaſt in Law) of the Land 2 virtue of a Feoffment or 8. 

ks by W ; 


e Lee the Writ of Hole — 3. A Fine — 
zance de Droit tantum; which is commonly uſed to paſs a Rever- 
fion. It may be fed in ſuch Fine that the particular Eſtate is 
in another, whom e hg Cognizor is willing ſhould have the Rever- 
fion. Seim & . e Tent 6 Like to make a Grant 


Droit tantum, the Cognizee hath a Freehold in Law in 

he enters. 4. A Fine ſur Conceſſit is where the Cognizor is ſeiſed 
of the Lands contained in the Fine, and che 
Freehold there, but it by the Fine, Ic i commonly ufed to 

grant away * Eſtates for Life or Years. © And if the C 

not e e 


ſeſmam 


2 W | 


aciat. 
ab en me tee tm ar ED te ' Welt, &c. 
tions. 1. That without Proclamations is a Fine at the Common Law. Port. 2. Seck. 
2. That with Proclamations i a Fine according to. the Statutes af; fer. 86, 
4 H. 7. ch. 24. 32 H. 8. ch. 36. 31 N. cb. 2. They ue abſo- 8, % 
lutely neceſſary upon Fines fir Cognizance de Droit cum cen. Theſe 
Fines with Proclamations are the beſt; and moſt uſed. And if there 
be Error in the Proclamations, yet the Pine thall be taken a 
| nem at Common Law, (viz.) to work Diſcomtimande of 
Eſtate of the Cogninor. But Fine levied ſhall be intended 
to be with Proglamations, "becauſe beneficial for the Cognizes; 
an 
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and Releaſe to him in Reverſion. In a Fine Cantor on wha 
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By 31 El. ch. 2. All Fines with Proclamations ſhall be pro- 
claimed only four Times, (viz.) Once in the Term ꝛnberein they are 
ingroſſed, — K in the three Terms. next following. [See 1 Mar. 
Se. 2. ch. 7. 0 ar 44 = RE 
a % we nn Soar boats. 
*7 Rep. zz.. The King, and all Perſons, who may lawfully grant by Deed, 
r en may be Cognzers, or levy a Fine, Therefore Infants, Idiots, Mag. 
J. 6. 7, men, Feme Coverts without their right Huſbands, Monks, Frien, 
. 4 Nuns, are excepted. But as to Infants, Idiots, Madmen, Feme 
| Coverts without their Huſbands, tho' they ought not to be received, 
yet if they are admitted, their Fines are good and unavoidable ; ex- 
ept in the Caſes of Infancy and Coverture. If a Feme Covert is 
full Age, and joins with her Huſband to levy a Fine of ber 
d Lit. 669, Lands, ſhe muſt be privately examined whether ſhe parts. with 
670. , the Right in her Land freely, or by Compulſion: But though the is 
4. not examined, if the Fine is received and recorded, it is good, 
| Inſt 353· . Perſons outlaw'd in perſonal Actions, or attainted of Felony and 
3 Treaſon, may be Cognizors, and levy a Fine, and it is good 
70 againſt all Perſons ; except the King, or Lord, of whom the Lands 
> Felt. &c. . are holden. Civil Corporations, as Mayor and Commonalty, may 
13. Ver levy a Fine of Land 2 to their Body. But Biſhops, Deans 
11 Rep. 78. and Chapters, Prebendaries, Parſons, Vicars, Heads and Fellows of 
Colleges, are reſtrained by Statutes, from levying of Eines of their 
des of Leaſes, Inheritances to bind their * Succeſſors. Tenant in Fee-ſimple, in 
polt, Tail General or Special, Tenant in Remainder, or Reverſion, may 
levy a Fine. Tenant for Life may levy a Fine of Lands which he 
holdeth for Life, to hold to the Cognizee for Life of the Tenant 
for Life. If he grants a greater Eſtate it is a Forfeiture. - $0 it is 
of Fines by Tenant in Tail after Poſſibility; of Iſſue extinct, Te- 
43 Rep. 77, nant in Dower, Tenant by Curteſy. A Tenant for * Tears can- 
* not levy a Fine of his Term ; nor Tenant by Copy of Court-Roll of 
J Rep. — his Eſtate. A Tenant in Common, Jointenant, or a Coparcener, 
1 Was. 520. may levy a Fine of their Parts. 1:95 thay £47 7 
« Weſt, Kc. All Perſons that may be Grantees, or that may take by Con- 
Seck. 13. tract, may be Cognizees, or take by Fine; as Infanrs, Perſons of full 
id 32. Age, Feme Coverts, Idiots, Lunaticks, Corporations ſpiritual cr 
4. tem „Men attainted of Felony or Treaſon, Men outlaw'd in 
$ 2. pot. rſonal Actions, Baſtards, but not thoſe that are civilly dead, as 
onks. An Infant or Feme Covert Cognizee need not to be cxa- 
mined, becauſe the Fine is ſuppoſed to be for their Benefit. 
Note, That the Cognizor or Cognizee muſt, be ſeiſed of a Freehold, 
be it by right or wrong. 
[See 21 Fa. 1. ch. 26. Which makes it Felony to levy 2 
Fine in the Name of another Perſon not privy thereto. KP 
| 4. Of what Things may a Fine be levied? , ©. 
v5 Rep. 390. * Fines may be levied upon every Writ,” by which Land is de- 
Er b 
$14 4. in any Sort doth concern Land. And Fines may be levied of all 
Sed. 25, 50. Things in Being which are inberitable, whether Eccleſiaſtical and 
made or Temporal ; as of an Advowſon, Rectory, Por- 
tion of Titles. Of an Honor, Manor, Leet, Meſſuage, Dove-houſe, 
Garden, Orchard, Land, Meadow, Paſture, Wood, Underwood. 
Office, Fiſhing, Warren, Fair, Toll, Waifs, Strays, Rent, Common, 
Wms. 126. 4 Hundred, Shares in the New River Water. But not - 0 
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Peer's Title of Honor:] It may de levied of a harge, that. $6. P. Ca. 

had no Being before. And as Fines may be levied of Things in Pob> 11. 

ſeſſion, ſo may they be levied of a Remainder or Reverſion, or of“ 10 Rep. 530. 

a Right in Futuro, or of a Poſſibility. n tat 3 Rep- 90. 
5 5 given in Tail by the King's Letters Patent, er by Act 3 

Parliament, the Reverſion being in the King; or Lands tefirained , 

from Sale by Act of Parliament, {See 32 H. g. ch. 36. infra} Lands 

in the Right of one's Wife, without the Wiſe, [Sce 32 H. 8. ch ag.] 

Lands affured for Dower or Term of Life, or in Tail to any Wo- 

man by means of her Huſband, or his Anceſtors, [See 11 H. y. rb. ad. 

and 32 H. 8. ch. 36. 34 & 35 H. 8. ab. 22,] cannot be convey'd 

away by Fine. Of a Los for * Years, the Fine is void as to “; Rep. 124 

any Strangers, for a Frechold muſt be in the Cognizor or C 

nizee as before-mentioned ; however, it may be good betwixt 

Put Es Eſtoppel, ſo as to conclude them. A Fine may 

be levied by Tenant in Fee-fimple, &c, for Years, or a Leaſe for 

e 

Fine I Co ine O a * 3 Rep. 97% 

is alſo void, if it tends to 2 pb of the Ed A Fine 78- 

ought not to be levied of Lands in ancient Demeſne. For H ' « Ind. 515 
, . 


4 Inſt. 270. 
£1 Ld. Ray, 


178, 179. 


Demeſne, is a 

a not extend to Fines in ancient Demeſne. 

k F 

one Fine. uch joint Fines are proper to ſave Charges, w d Weſt, der 

the Purchaſes are of ſmall value. Part 2. . 

F. Fines may be | acknowledged. before the Lord Chief Juſtice of f Weg. ae. 

the Common Pleas, or two of the Juſtices in open Court. This is Sea. 16, 270 

call'd acknowledging a Fine at Bar, [See 18 Ed. 1,] But the Lord : 1% 51% 

Chief Juſtice may take Fines in any Place out ef Court without 

Commiſſion, and certify the ſame. Juſtices of Aſſiſe may do it 
Wards of their Patents. But they do not uſe to 

ſame, e of Dedimus Pateſtatem is ſued 

. Beſides theſe, ma Commuyſſioners impower'd by De- 

dimus Poteflatem, or Commith to — 


K as BT 


y 8 2 15 Ed. 2.) This laſt Method is often attended with great 
es. J 
ci A Fine cannot be levied before any that ha of Pleas 


2 Toft. 5155 


ASS LED? 


ch. 29. , 
In the City of Cheſter. By 5 El. ch. 27. In te County 


But Fines in theſe ies muſt be ing in theſe 
8 Counties be of Lands lying 
Rrce 6, Of 
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a Weſt, &c. 
Sect 


Part 2. 


518. 
v See B. 4. 


Sea 4,8. 


2 Roll: Abr. 
15. . 


pediments, and have no Time given them to 88 Fine; 
inority to 


126,127,128:f Corporations Which have in themſelves abſolute Right (not reſtrain'd 


1 Inſt. 247, 
& b. 


2 Inſt, 516, 
522. 


Privies in 5 as Executors to Teſtators, Adminiſtrators 
to Inteſtates ; Privies in Tenure, as Lord and Tenant. All which 
may be reduc'd to two general Heads, (via.) Privies in Deed, and 
Privies in Law. Privies only in Eſtate are not to be unde 
here; but Privies in Effate and Blood, and by Repreſentation. 

> Privies therefore, being Heirs to the Parties, are bound or barr'd 
preſently for ever by a Fine, if they claim the ſame Title that their 
Anceſtors had, that levied the Fine, whether under Impediments 
or no. For tho' the Iſſue in Tail is under Impediments (as within 

Age, under Coverture, Non Compos Mentis, in Priſon, or beyond 
Sea,) yet ſuch Iſſue in Tail is barr'd. For ſuch Iſſue is out of the 
Saving of 4 H. 7. ch. 1ꝶũ1i. + 4% 


2 > — 


Vilontibut, non dormientibus, jura ſubveniunt. 2 Rep. 26. 4 Rep. 10, $2. 
by 


2 Inſt, 690. Coke's Compl. Cop. Sect. 55. 


..ͤͤ ͤ XT 


f the 


o, 82. 
by 


By 32 H. 8. ch. 36. (which expounds 4 H. 7.) All Fines levied 
by any Perſon of full Age 9 "Lands any wiſe entailed before the 
faid Fine levied, either to the Perſen levying the ſame, or to any of 
his Anceſtors in Poſſeſſion, Remainder, Reverſion, or Uſe, /hall 
immediately after the Fine levied, engroſſed, and Proclamations made, 


be a ſufficient Bar againſt him, and his Heirs claiming only by Force 
of fuch Entail; and againſt all others claiming only to their Uſe, er 


to the Uſe of any Heir of their Bodies, Provided that this Act fhall 
not extend to any Fine levied contrary to 11 H. 7. ch. 20, by any 
Woman of the Inheritance of her late Huſband, and given or aſſigned 
to her in Dower Life, or in Tail, nor to any Fine levied by bim 
who is refirained by Aﬀ of Parliament, nor to any Fine of Lands 


entailed by Letters Patent or Act of Parliament, the on whereof” 0 


at the Time of ſuch Fine levied is in the Crown. 


You ſee (from this Statute) that if the Cogniſor is of toll Age, | 
7 


he is concluded ; and that if the Iſſue in Tail claims as Heir, 
Force of the Eſtate-Tail, he is alſo aſter the Proclamations preſently 
barred. But one that makes his Title as Heir to another, and not 
to him that levied the Fine, is not barr'd by the Fine. 
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If Land is given to the Huſband and Wife, and to the Heirs of . 1 Rep. 87. 


their two Bodies begotten, and the Huſband levieth a Fine with 
Proclamations, and hath Iſſue, and dieth ; now this Fine by Force 
of this Statute ſhall bar the Iflue in Tail, but ſhall not bind' the 


Wife. So that in reſpect of the one it is a Bar, but in reſpect of 
the other it is no Bar. | 


b The Iſſue in Tail ſhall be barred by the Fine, tho' the Tenant * 3 Rep. go, 


in Tail was not ſeiſed thereof at the Time of the Fine. For Seiſin 9": 
is not required by the Statute. But the Tenant in Tail muſt be the 


Cognizor, to bar the Iſſue in Tail. 

Tho' Land is entailed to one's Anceſtor, and tho' the Anceſtor is 
alive, ſo that no Eſtate is deſcended, which may paſs, yet becauſe 
the Statute ſaith, Intarled to the Perſon ſo levying, or to any of bis 
Anceſtors, in the Disjunctive, the Fine with Proclamations doth bar 
the Right, which after the Fine ſhould deſcend to him; not only 
as to himſelf, but as to his Iflue, tho' he that levied the Fine had 
but a Poſſibility. . 

Strangers to Fines are thoſe, that are neither Parties nor Privies. 
Strangers have either a preſent or future Right, or an apparent Pofi- 
bility of Right growing af ds, or a Right to ſomething iſang 
only out of Lands. | 


Strangers having preſent Right, and no Impediment to make * Wet, e. 
—— by five Years after Proclamations, if they Part 2. Sect. 


make not their Claim within that Time. Therefore if A. purchaſes „a. 5 


Lands of B. by Feoffment or Bargain and Sale, and enrolls the 3 Rep: 79. 


their Claims, are 


lame; and afterwards iving that B, had but a defeaſible Title, 
and that C, hath Right to it; A. levies a Fine with Proclama- 
tions to a Stranger, or taketh a Fine from another with Proclama- 
tions, to the Intent to bar the Right of C. this Fine ſo levied ſhall 
bind all Strangers, that do not purſue their Right by Action or En- 
try within five Years. The Levying the Fine is lawful; for C. 
might enter or bring his Action within the Time appointed by the 
Statute. But thoſe that have a preſent Right, and are under Impe- 
diment to make their Claim, as Infants, Feme Coverts, (other than 
ſuch as are Parties) Perſons of unſound Mind, Perſons in Priſon, or 


out 
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out of the Realm, theſe and their Heirs have five Years Time to 

purſue their Right, after theſe Impediments are removed, i. e. Infants 

after their firſt coming to full Age, Feme Coverts after the Death of 

their Huſbands, Perſons of unſound Mind after the Recovery of their 

Wits, Perſons in Priſon after their e es Perſons out of the 

3 Rep. 87, Realm, after their Return from beyond Sea. For it is to be ob. 
91. ſerved, that the Savings in 4 H. 7. cb. 24. extend only to Stranger 
»cInſt.246.2. to the Fine, and not to Parties or Privies. But an Isfant muſt 
claim within the five Years, if the five Years, for making a Claim 

* 7 Rep.3- after a Fine, began in the Time of his Anceſtor. If a Feme 
10 fer. 43. Covert (as a Feme Sole) levies a Fine by herſelf, of Land whereof 
ſhe is ſeiſed in Fee; this ſhall har her and her Heirs, if her Hyſ. 

4 Plowd. 366. band doth not enter and avoid it. If a /ingle Woman, having pre. 
ſent Right, takes a Huſband, who ſuffereth five Years to incur, ſhe 

is barred for ever; becauſe it was her Folly, to marry ſuch a Huſ- 

* 2 Inſt. 519, band. If a Feme Covert dies while ſhe is Covert, being no P. 
on” to the Fine, [See 32 H. 8. ch. 28. as to Fines levied by the H 
band only of the Inheritance or Freehold of the Wife] or Nen 

Compos dies while Non Campos, or a Perſon in Priſon dies while 

he is in Priſon, or one beyond Sea at the Time of the Fine 

levied never returns, the Heir is limited to no Time, Civil Cr. 
porations, as Mayor and Commonalty, being diſſeiſed, are barred 

by Fine and Non-claim, and five Years after Proclamations, 

f 11 Rep. 78.“ But Biſhops, Dean and Chapter, Prebendary, Parſon, Vicar, 
| Maſter and Fellows of a College, which are reſtrained by Sta- 
tutes to alienate their Lands, cannot be barred by Fine and Non- 

claim; for they are prohibited to bar their Right by Conveyance, 

which Prohibition would have been to no purpoſe, if Power is 

left them by their Permiſſion, or Sufferance, or Nonclaim upon 

Fine, to bar it. - : 

a Wel, & Thoſe that have no preſent, but a * future Right, upon a prec- 


Pat e Jong Cauſe, and whoſe Right and Title cometh to them after the 


2 Rep 93. Pr ations, ſuch Strangers to Fines being void of Impediments, 
9 Rep. 105. have dnly five Years after the coming of ſuch Rights, to enter and 


S 8 Sras' gase . 


10 Rep. 50. make their Claim. [See 1 R. 3. ch. 7. 4 H. 7. cb. 24.] As in 
the Caſes of a Remainder or Reverſion hereafter to be mention d. 
But if theſe have Impediments, they ſhall have five Years after the 
Impediments removed, before their Laches ſhall be prejudicial to 
them. Therefore if a Wife does ſurceaſe her Time, and lets five 
Years paſs after the Death of the Huſband upon a Fine levied of br 
Inheritance or Freehold, ſhe: is barred of her Right, and cannot 
enter by Force of 32 H. 8. cb. 28. 

Thoſe that have neither preſent nor future Right, but only « 
Weſt, Ke. B Poſibility at the Time of ing the Fine, or whoſe Right 
Fare 2.52 groweth either entirely after the Proclamations, or partly before and 
10 Rep. 49, partly after, may enter and claim when they pleaſe. As if the 
30. Huſband doth levy a Fine of his Lands, whereot his Wife is dow- 
able, and dies, and then five Years paſs; yet the Wiſe is not barred 
of her Dower, For before his Death, the Wife had only a Poſfi- 

ar” of Dower, And not a Title to it. | 
hoſe that have neither preſent nor future Right, or Poflibility 
of Ri nenne jr, Set 
'Weſt. Ac. a Right to ſomething ' Iſuing out of the ſame, as Rent, mon, 
1% a Way, are not bound at all. For the Fine extendeth only t 
$ Rep. 124. 3 ſecure 
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ſecure the Right or Title of the E/ate, but does not bind the Pro- 
en i ale de & the Eat. 54. | 

2. Of the Efates that may be barred by Fine. 

We have endeavoured already, to ſhew the Law concerning Per- 

that have preſent and future Rights to Eſtates. WR 

in general, that the Intereſt in Effates which ma barr'd * 5 Rep. 124- 

by Fine, are cither Intereſts by Common Law, or by as Co- 2, ep: 195: 


tute-Merchant, Statute-Staple, or Elegit, the Eſtates of Executors 


that hold Lands until Debts or Legacics are paid, may be barred. 


_ » If I have a Fe 


after, I and my Heirs (Allowance being made for Impedi ) are 


with Proclamations will bar him that hath Right, if he doth not“ 
purſue his Right within five Years, as before obſerved. 
If Tenant in Tae/ doth levy a Fine with Proclamations, acc 

ing to 4 H. 7. ch. 24. and 32 H. 8. cb. 36. this is a Bar to the 
| il, and the Iſſue in Tail, as aforeſaid. And if Tenant: in 


holds; whether they are in Fee- ſimple, Fee-tail, for Life, or Years, Compl. Cop. 
ind OT The Intereſts alſo and Eſtates by Sta- 5 55. 


e-fimple and am difſeiſed, and the Difſciſor doth . Pera 353, 

levy a Fine with Proclamations, and I do not claim within five Years yh BY 
pediments 

barred for ever. If I purchaſe a © bad Title in Fee-ſimple, a Fine 3 Rep: 79: 


105. 


accord * i Inft.372.a: 


Tail is * diffeiſed, or bath Right of Action, and the Diſſeiſor · 15 fl. 96 ® 


doth levy a Fine with Proclamations, and five Vears paſs, the 3 
Right- of the Eſtate-tail, or Iſſue in Tail, is barred; and he 
muſt ſuffer for the Negligence of his Anceſtor, that was the firſt 


372. 6373. 4. 
the Rep. 87. 
Rep. 105. 

eſt, &c. 


that had Right. So the Donor: may be barred, if the Tenant in 28. 183. 


in 


6, 187, 
Teil dee on Lie. . The-kitS ofthe Lotheh afhio.in Bamin.. 


der or Reverfion ; for it barreth bim and his Heirs. But if Tenant 
in Tail makes a Feoffinent, and the Feoffee levieth a Fine with Pro- 
clamation, the Iſſue in Tail, after the Death of the Father, ſhall 


have five Years ; for he is the firſt, to hom the Right doth accruc 
after the Fine levied. 


If Tenant for Life 
tions,, and five Years 
Years to make his Claim after the Death of the Tenant'or Leſſee, 
notwithſtanding the Forfeiture. And if Tenant for Life makes a 
t Feoffment in Fee, and the Feoffee: levieth a Fine with Proclama- « 


for Life, and Fine levied, the Leſſor and Leſſee have but five Years 
after the Fine. For the Diſſeiſor comes in openly, and without the 
Conſent of the Leſſee. But , For the Leſſor ſeems to be 
ithin the ſecond Saving of Statute of 4 H. 7. Saving to 
Perſons ſuch Afions, &c. as ſhall come after: the Fine levied, 

And therefore he ſhall have five Years after the Action 


> Leſſee for 27 


$7 


tend no Title to the Inheritance, but intend the Diſinheriſon of 79: 
b or Lords, cannot by 


of 


if 
a Fine be levied, it is void, | But it Is faid, that the Nn. 
Leflor muſt 1 five Years after the Term is expired. ge 


N.. 


by Covin levieth a Fine with Proclamas ' 3 Rep: 77: 
$ in his Life, yet the Leſſor ſhall have five 7” 


R a 
ons, i hall not bind the Leſtr; bat he al e me 


entr. 241, 


the Death of the Tenant for Life : But upon a Difſeifin of Tenant ? * 


zars, at Will, Tenant by Cy of. Court-Roll, who > 3 Rep! 17, 


| . 
SC 1 
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I a Leaſe is made for Years, and the Later, n weder beam 
5 Rep. 124. Entry of the Leſſee, doth levy a Fine with Proclamations, ns, and 
9 Rep. 105. the Leſſee does not make his Claim withim five Veare, the Leſte 
is barred of his Intereſt fot ever; and no Relief is to be had in 


Equity. For tho' the Leſſee for Years cannot n | 


Stranger, yet he ſhall be barred by a Fine with Proclamations 75 
| — the Land, or by one that is in Poſſeſſion of it. f the 
b Rep. 77, Leſſee be * ouſted, and by it the Leſſor diſſeiſed, and the Diſſciſor 
5 Rep. 10;, doth levy a Fine, and five Years paſs with —— Non- 
Coke's claim, the Leſſor and Leſſee both are barred, and ſhall have but fre 
2 Cop. Years after the Fine levied; becauſe they arc within — , 
© bf of the Statute, and have a preſent Right. 

So if one enters upon and puts out a and the Diſſci. 
ſor doth levy a Fine of the Lands, and the older "ſuffers five 
Years to paſs after the Diſſeiſin and Fine, without making any 

Claim, the Intereſt of the Copyholder, and of his Lord; are 
barred ßor ever. This is not a Fine levied by Covin, - becauſe the 
Levying of the Fine is lawful, and the Diſſeiſee may \re-enter,'g 

bring his Action within five Years, and the Lord muſt needs know 

of the Diſſeiſin. 80 if a Copybolder makes a Feoffment in Fee, 

erer er and the Feoffee levieth a Fine with Pro- 
mations, 


and five Years paſs, the Lord is barr'd. - I 


holder levies a Fine, and five Years Healer the Lord is not 
as before, obſerved; ber, tho Copyh Sean Apt 
— — 
*1Inft. 372.9, © He Right to a or Rever 
_ the an Eſtate of 2 five Years allowed after the — 
1 8 or Reverſion/accrueth. So if Tenant for ninety-nine Years; if he ſo 
long lives, levies a Fine and dies, they in R der, Ge. men ben 
five Years after his Death, to avoid the Fine. 1 
But if one hath a Remainder or Reverſion dependin 
«Weſt, c. Eſtate for Years, and the Termor is diſſeiſed, and a yu oor” iy rk 
Sect. 183 and five Years paſs, they are barred. - . 
ſently have entered, and he in Remainder N ng" ye deny, nn] 


r e mer _ | Tink 
Ho 2.8 by. © Statute-Merchant, Statute-Sta and 1 
2 b. 515. barred, if they are out of Poſſcſlion, _ is bertel, an 
Years without Claim. 

A ine with Proclamations, and five Years , Goch ber the 
' 10. 513, Lord in ' antient Demeſar of his Writ of Derat. A likewiſe 
3 5e. Writ of Error is barred thereby. [But this appears not to be Law 
11 Ld. Ray. by fubſequent Reſolutions ;] for the Fine was Coram mon Pudier; 
179. and the Lord claimeth not the Lands, but his antient 294 

7 


But theſe Fines make Diogenes, if ey" Gout een 
Statute of Non- claim. 


Note, That no Fine ſhall bar an Eſtate in A Rabas 


1 79. or Reverſion, which is not ed and put to a Right. For he 
9 Rep. 106. who hath the Eſtate or Intereſt in him cannot be put to his ARion, 
| Entry or Claim; becauſe he hath that already, which the Action, 
Entry or Claim would give him. And therefore u one doth” 

a Fine of my Land, while. I am in Poſſeſſion of it this Fine“ 

not hurt me. And if I make a Leaſe for Years-of my 


readarng Rect, and a Rrunger levice « Fine of the 11 1 


— . Gt 3 
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the Leſſce for Years payeth hi his Rent to mie only » Tam Werd 
of my — becanſe 1 was always in :Moh, and not put 
to Right 80 if there is Tenant in Tail, Reminder in Tail, 
or Tenant „ Life, Remainder for Life, and che firſt Tenant in 
Tail, or the firſt Tenant for Life, doth bargain and ſell the Land 
by Deed indented” and inrolled; and ufter doth" levy a Pine do the © 
Bargninee ; in theſe Daſs the Remainders' are not bound, e 
the five Years — woe ew For the Law r 
ways in Poſſeſſie. | 
* A Fine levied to deceive cen os „ f 
them, N a. e x 
Con ance, * C J. 4 e ) „ 
Bra oo 24 The Pine, on bee en ae fete 
tions made, — bs Previes' 32 to "the ſame; 
except Women Covert, Per ns WAV out of he 7 
c mt of Mind, "not Partie Nr 
curry P e Sher then Pati, Right, te, 
Caim and 1 have at the Time of "Pine ing 
ſo that they pur, ther itle or Intere Fo e 2 
within foe Far, IN — nd alſo _ Fo al 
other Perfons ſi — or 
after the Fine i ed, Wy, artnet. 2 . 
— or Matter before the Fine levied ; ſo that 
Heirs) purſue 'their Aion or "Right, thi foe There My er 
the paler poets or within ffoe Tears after the befortimentioned 
ene; typo Coverture, &c. are Pemoved. Orber wie thi 
7 if they he ben Parte. Pre te aid Fe 
Perſon, not Party nor Privy to the Fine 
2 | ae he hich ers 
compriſed in the' $0 Tide, [See 
32 H. 8. ch. 36. ante. and ſee alſo 1's f. eb. 7. 


All the Sau. rin this AQ rea t0* Brengers aß bs to dat. 17. 
gh + — 2 8 of the * Hen Yo Ws 

Oc. no 87, 
to hirn, Eons io the a * am: "x 
The Saving 10 avoid the Fine, . Ares dle Parties — «1, 


dy Ps er 
Or 4 

See Ba WY (.-4S i 

— — hire? wy ad 27 & 2 5 To the 


7. A Fine may be aver, the Death of fome af 
the Parties, before the 4 1. By enter d. 2. 5 or 


Covin in procuring it. e 


5 


ings. A — — [See 10 
by)” eb. 14.] I. er 18 *. e 1 gu. mr 
or Alion 


"to the Land; if he 

daims, &c. bn GT e a 1. ch. 16. 12 9 Is 
cb. 16.) 5. By Plea, that neither of the Parties bad any 

at the Time of MONO the Eſtate; 2. 

ſhew, in whom ſtate was - veſted. This is 'd only 

v bange to the N BE Bey [See 27 Bd. i. 


Se, 1. cb. 1, ON Rn TY ATP ven Ve. and 4 H. 
7. ch. 24. ſupra.) 
3. Of 


LY 
3 
ö 
| 
| 
N | 
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3. Of a Common Recovery. iS [ova abide... 
Therefore, 1. What is a Common ery. 2. Who may ſuffer 
a Common Recovery. 3. Of what Things. 4. Before 
5. What 1 the Force and Effect of a Recovery, 6. How. faßte 
a1lnſt. 154.2. 1. A * Common Recovery (Recuperatio) is a ſeigned and forma} 
Weſt. Sym>. Suit and Judgment, upon à real Action brought in the - Commer 
ries, Se. 1. Pleas C by one, againſt another that is ſeiſed of the Frechold, 
to deſtroy tes in Tail, Remainders and Reverſions, and to bar 
> 5 Rep. 40, the former Owners thereof,, It is a ſeigu d Suit, and is now by 


10 Rev. zo, Uſage and Cuſtom become a Common Conveyance and Aflurance- 
* ” a „ which the Judges will not ſuffer to be impeached or 


queſtioned, becauſe ſo many Mens Titles to their Eſtates do depend 
upon it. Feign'd Recoveries, as well as Fines, were contriv'd and 
alon-d when Eſtates- tail came to be inconvenient. For an 
© See p. 122. Eſtate in Tail © might feiner laſt for ever. A true Recovery 
28 is an actual and real Recovery of any Thing injuriouſly taken 
away or detained, or the Value thereof, by Judgment in the or- 
dinary Courſe. wo Mi ye Lats) 
There muſt be three Perſons at leaſt, to make a common or 
feign'd Recovery, (viz.) A Recoveror, a Recoveree, and a Voucbee. 
The Recoveror is the Plaintiff or Demandant, that brings the Writ 
of ſur Diſſeiſin. The Necoveree is the Defendant or Tenant 
of the againſt whom the Writ is brought. He muſt be per- 
« 1Inſt.101.b. fect Tenant of the Freehold. . The Youchee is he, whom the De- 
fendant or Tenant voucheth (a Vocando) or calls to Warranty of 
the Land in Demand, either to defend the Right, or. to yield him 
other Lands in Value, according to the ſuppoſed Agreement. 
Now to ſuffer a Common Recovery, the Tenant of the Freehold 
Dr. & Stud. agrees with the Demandant (ſome Friend) that he ſhall bring 
_ his Action real againſt him, as tho' he the Demandant had good 
Right to the Land, and the Tenant, no Right of . to the 
ſame, but after a Diſſeiſin, which a Stranger had unjuſtly made; 
whereas indeed the Demandant never had Poſſeſſion thereof, nor 
the Stranger. The Tenant appearing to the. Writ vouches or calls 
to Warranty A. B. (perhaps the Crier of the Court,) who is called 


Vouchee ſhall appear as tho' he would defend the Title, and enter 

into the Warranty, - But after Imparlance ſhall make default, where- 

upon the Plaintiff or Demandant ſhall have Judgment, to recover 

the Land againſt. the Defendant, or Tenant in Tail, and he to te- 
cover in Value againſt the common Vouchee, But this Recovery 

| in Value is only imaginary ; becauſe the common Vouchee hath no 
Lands to render in Value; yet it is taken for a Bar of the Tail 

TIP for ever; and is juſtified to be good in Conſcience as well as Law 
10 Rep. 37, (f notwithſtanding the Statute, of Weſt. 2. ch. 1 wherein it is pro- 
38, 39-40 vided, that the Will of the Giver ſhall henceforth. be obſerved) 


1 Inſt. 224 a, 


— 


„ Commichis 'erriy facit ju. Dr. & Stud, Dial. f. ch. 26. 4 Inſt; 24. 
Sonor In fitione juris ſuhſiſtit æpuitas. 10 Rep. 40. 11 Rep. 51. 1 Inſt. 150. % 
Jai juris inique peratur alicui dammum aut injuriam. 3 Rep. 30. 
Neceſſitas vincit legem. Qusd neceſſarium oft licitum eff. 5 Rep. 40, 10 Rep- bl, 
, Niceſſitas eff lex temperis, 8 Rep. 69. | 4 
I 


whom, 
4 


* eee 


A 


QDFSESEz © 
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and this, whether the Recovery be upon good Title or not. But 

it is ſaid, that a common Recovery is not contrary to that Act, nor 
do the Intent of the Donor. [See 7 H. 8. cb. 4.] | | 

A feigned Recovery is either with angie Voucher, as before . lab. 102 K. 
ſhewn; or with a double Voucher, where the Tenant voucheth 372, b. 
one, who voucheth over the common Vouchee. And this is the 

moſt common and ſafeſt Way. Yet there may be more Vouchees, 

or more Vouchers over, where three or more are vouched. 
But the laſt is always the common Vouchee, who is worth no- 

thing. EIT | 8 

Note, That one may be a Vouchee and Voucher; as he is call 
upon, and then as he calleth upon another. NA 
The common Recovery with /ingle Voucher is to bar the Tenant 

in Tail, and his Heh, only of ſuch 9 is in we. T Rep. 5 
ſion (not where he is put to a Right) with the Remainder depen- 10 Rep. 37: 
2 ai the ſame, 264 the Reverſion expectant, which others org 55 
have; and of all Leaſes and Incumbrances derived out of ſuch Skin. 63. 
Remainder or Reverſion. The common Recovery 'with detuble 
Voucher is to bar the firſt Voucher and his Heirs, of every ſuch Eſtate 
as at any Time was in him, or any of his Anceſtors, whoſe Heir he 
is of ſuch Eſtate; and all others of ſuch Right in Remainder or 
Reverſion, as was at any Time dependent or expectant upon the 
ſame ; and of all Leaſes and Incumbrances derived out of them; 
and it will alſo be a Bar of ſuch Eſtate, whereof the Tenant 'was 


then ſeiſed in Reverſion or Remainder, expectant or dependent upon 
the ſame. | 

In a Recovery with fingle Voucher, the Præcipe or Writ of En- 
try muſt be brought againſt the Tenant in Tail in Poſſeſſion, and he 
to vouch the common Vouchee. But in a Recovery with  dewuble 


Voucher, you muſt either by Fine, Feoffment, Bargain and Sale 
enrolled, or Leaſe or Releaſe, make a Tenant of the Freehold 
of the Land demanded ; and then bring the Writ againſt that 
Tenant, as the Conuſee, Feoffee, Bargainee, and he to vouch 
the Tenant in Tail, and he the common Vouchee, who appears, 
and after makes Default. And then Judgment is given for the 
Demandant againſt the Tenant, and for the Tenant: to recover ih 
Value againſt the firſt Vouchee, and he to recover in Value of the 


ſecond (or common) Vouchee. In like Manner it is in a &eble | 
Voucher, &c, _ 8510 e 
2. Who may ſuffer a common Recovery ? 3 0G. CG 
* Thoſe may be Recoverors, Recoverees and Vouchees, that may . wen, 46. 
be Cognizors or Cognizees in Fines. [See who may 


* 


or take Sed. 1. 
by Fine, ſupra, And ſee 34 & 35 H. 8. cb. 20. 14 HN. cb. 8. 


infra.] 


An * Infant, 8 by Guardian, cannot ſuffer a common (0 Rep. 43. 
Recovery. But if he * a Privy Seal for that Purpoſe, he 1 196. 
himſelf is allowed to ſuffer a Recovery. [' Vet it ſeems to be in 220m gay 
the Diſcretion of the Court whether they will it it to * 1 Ld. Ray, 
and that tho' it is „it is voidable by Writ of Error.] A Feme 443+ 
r * band i ound by e, z but as in a Fine, 

ought to be exami (Nu.) And a Reco ſuffered 
Caſui que truſt is good, and bars the Remainder P Tab. 187 
Ttt 


* 


A Tenant 


iz. 


e, — r— —— — — a um 
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A Tenant for Years cannot ſuffer a Recovery, for he is nd 
- Tenant of a Frechold. [As to Tenant for Life, ſee 14 El. ch. g. 

infra.] 5 
* Rep.s, A Stranger is not barred by a Recovery, or by Non- claim «, 
in a Fine. 

3. Of what Things? 85 
» Weſt, be. A common Recovery may be had of ſuch Things (for the mon 
ane, part) as may paſs by a Fine. An * Uſe may be raifed upon 
5 Rep. 40,41. Recovery, as well as upon a Fine. or of Indentures to lead 
the Uſes of Fines and Recoveries, infra.) But neither Fine or 
Recovery can deſtroy an Eſtate executory, which depends pon 
Contingencies ; becauſe it is uncertain, whether there will er 
be ſuch an Eſtate in Being, for the Fine to work upon, : ; 
that is not like to an Eſtate in Remainder, becaufe a Rem 
4s an Eſtate veſted. | 
AI. Before whom? 

Common Recoveries muſt be ſuffered in the Court of G 
Phas by the Tenants and Vouchers perſonally in Court, or |. 
their Attormes; or elfe in the Gu] upon a Dedimus I ct 
or Commiſſion out of Chancery, © 
© Kitch. 176,” © Recoverics may be had in a Court-Baron by Cuftom. But ot. 
177-175 fay without Cuſtom, when by Uſage 'Copyhold Lands have bei 


1 Cro. 391, 
907. . . 
1 Lev. 136. By 34 & 35 H. 8. ch. 26: Recoveries may be filferel 
the or Great Seffions in Wales 'of Lunds there. | 
[See 23 El. ch. 3. For Reformation of Errors in Fines 4 
Recoverves, and as 10 the Iiroltment "thereof. And 27 El. ch. 
For extending Ybe Proviſions for Reformation of Errors in F.. 
n Recoverres to thoſe lruia and fuſfered in Wales, and the u 
tees Palatine; and for the Eximplifitation of Fines and Recober a 


generally. | > oh 
| [See 34 C 25 H.8. ch. 22. As to Recoveries in Towns cot 
. f 5 i 4 


| 5. The Force and Efect of a Recovery is, to cut off Eſtates-tail 
* 1 Rep. 62, Remainders and Reverſions, and all Leaſes and Incumbrances de- 
4 61. Tived out of Remainders and Reverſions, to enable Tenant in Tail 
2 Reb. 42. tofell, give or deviſe the Eſtate in Fee, or in what Manner he 
* Dr. & Stud. pleaſes, * For the Recompence adjudged over ſhall go in Suc- 
_— ceſſion of the Eſtate, as Land loft ſhould have done, and 
* then it would not be reaſonable to allow the Heir Liberty to 
have the Land, and the Recompence in Value. Therefore he 
loſeth the Land, and muſt truſt to the Recompence. This ſup- 
| poſed Recompence is the Reaſon, why a common Recovery is a 
Bar to all, are in Remainder or Reverfion, as well as to the 
Iſſues in Tail. Whereas a Fine bars only the Heirs in Tail, but 
not thoſe in Remainder or Reverſion; except upon Non-claim in 
duc Time. 
' roRep.38,, A * Tenatit in Tail cannot be reſtrained by Condition from ſuſ- 
1 lob. 224. a. fering a Revovery. But a Covenant not to ſuffer a Recovery may 
1 Wan. 10h. be good, and bind him and his Aſſets “. 
| A common Revovery is the beſt Aſſurance (except an AQ of 


Parliament) that Purchaſers can have for their Money. 5 
. * a q . 3 


CHAP. 3. Laws of England. Ic 
"By 24 & 35 H. 8. ch. 20. No Recovery bad rant Tenant in ll. $76. 

Tails i Kone 's Gift 5 the Remainder or Reverſſon being in the King) * Si tc, 36, 
all bind the Heirs in a 

5 6. A Recovery may be falſified (or proved falſe) and avoided. , ita. 104. b. 
1. By Writ of Error; when there is ſome groſs Error in the Pro- 

3 in Matter of Subſtance. As when an Infant, or Feme Co- 

vert without her Huſband, ſuffers a Recovery [ See 23 El. ab. 3. 

16 Car. 2. cb. 9. 16 & 1 Car. 2. cb. 8. Bat ſee alle 10 11 

IV. z. cb. 14. That no Writ of Error ſhall be brought, to reverſe 

a common Recovery, after twenty Years from the Time of che 2 St. 1257. 

Recovery ſuffered, unteſs the Party is under any Impediment, in 

which Cafe it may be brought within five Years after the Impedi- 

ment removed.] 2. By Pleading, that it is by Covin againſt Te- 

nant for Life, to difinherit him in Reverſion, or that he, againſt 

whom the Writ is brought, is no Tenant of the Freehold by gh 

or Wrong; or that he, that hath the Eſtate, is neither Par 

Privy to the Recovery ; or where the Recovery is had again he 

Huſband alone of the Wife's Land, [ſee 32 M. 8. ch. 28,] or 

of the Land to which his Wife hath Tifle of Dower ; or be- 

cauſe another hath ſome Eſtate in the Thing, whereof the Re- 

covery is had, as a Leaſe for Years, [but ſee 14 C. 2. ch. 1. 


infra. 3. By Marion to the Court, and praying a Vacat of the 
udgment. 


* By 11H. 7. ch. 20. A Recovery Juffered N Rep. 196, 
n ele, or with any Vaſt tlie Bu and, e 3 W 
in Bower, f 15. or in Tail, ” which er had jointly with þ = 2 — 1 


2 a ar onl to berſelf, of Lands . 
Fs of fuch fir „ Huſband, of ven to ſuch fr Hu and Wife by 1. 326. b. 
fuch firſt Hu N It be void; and he that hath Right may | 

enter after hr Dec [See 32 H. 8. ch. 28.] 
By 21 H. 8. ch. 15. * A Termor for Years no ja @-COMMEN 1 1 Toft. 46. a; 

Recovery, had againſt n in Rever fion, and, ſhall but ermagarnff a b. 335-4. 
Recvveror according to bis Lea 19 
The Recoveror may have the ame Remedy by Avewry or Aﬀion 

of Debr, for Rents and Services reſerved * 75 Tee and due 

wr fuch, Recovery, 2 4 7 like Ation for Waſte, * abe Recoveree 

7 H. 8. 


* tatute or 3 it hall be avoided 71 
Recovery ; but ſuch Tenants 13 2 like Remedy, 22 725 
Recoveries, as Tenant for Years. 
By ſeveral Statutes Recoveries ſuffered by * ſpiritual Perſons, of. hk; ae 
Lands held in Right of their Churches, n or bind their SUC- 342: 8. 
celſors. [See of Leaſes, infra.) 
By 14 El. ch. 8. All Recoveries had by Agreement of the Parties, 
TY Covin, againſt Tenant by Curteſy, Tenant in Tail ter Poſſibilit 
ef Iſue ae for Term of Life or Lives, or of Eftatey determi 
upon Life or Lives, ſhall be void againſt them in Remainder or Re- 
verfion, and againſt their Heirs and Scſtrs . 
This ' Statute extendeth not to any Recovery, unleGs it be by 1 Rep. 7g. 
Agreement or Covin ; nor doth it es any one, that ſhall by neg 


* 
Enn. 3 
ts. r .. A LES 8 
” 


6. th ©. | * 


e 4 


n 


* Conſenſur tollit errerem. 5 Rep. 36, 40. 1 Ink. 294. 4. 2 Inſt. 123. 


good 


— ” 
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ood Title recover Lands, Cc. And if there be Tenant for Lite 
emainder in Tail, Remainder or Reverſion in Fee, if Tenant = 

Life be impleaded by Agreement, and vouch Tenant in Tail, ang 
he vouch over the common Vouchee, this. ſhall bar the Remain. 

deer and Reverſion in Fee, tho' he in Remainder or Reverſion dd 

: never aſſent to the Recovery. It was never the Intent of the Ad, 

to extend to ſuch a Recovery, in which a Tenant in Tail w;; 
vouched. For he hath Power by common Recovery, if he were 
in Poſſeſſion, to cut of all Remainders and Reverſions. But if Te. 
_ nant for Life had ſuffer d the Recovery without the Aſſent of hin 
in Remainder, the Recovery had been void. So if Tenant for Liſe 

_ ſurrender to him in Remainder in Tail, Tenant in tail may by Re. 

covery bar all Remainders and Reverſions expectant upon his Eſtate, 

2 Sw. 1129. And a Surrender o? Tenant for Life ſhall be preſumed * on a Re- 

covery of forty Years ſtanding. (Q. 

Where the Proviſo of this Act ſpeaketh of an Aſſent of Record 
by him in Remainder or Reverſion, it muſt be underſtood that ſuch 
Aſſent muſt appear upon the ſame Record. | | | 

By 14 G. 2. ch. 20. Common Recoveries of Lands on which thert 
are outſtanding Leaſes, for one or more Lives, under reſerved Rents, 
ſhall be valid without the Surrender of ſuch freehold Leaſe, and witl- 
cut the Concurrence of, or Conveyance from, ſuch Leſſee, in order to 
make a good Tenant to the Writ ; provided that the Perſon intitled 1 

the firſt Eftate for Life, or other greater Eſtate (in caſe there be m 

ſuch Eftate for Life in Being) in Remainder next after the Expiration 

y ſuch Leaſe, convey, or join in conveying, an Eſtate for Life at the 

leaſt, to the Tenant to the Writ, ay wats. | 

| Purchaſers for valuable Conſideration, or any claiming under then, 
where a Recovery was neceſſary to complete the Title to ſuch Purchaſe 
may, after ' Tears Poſſeſſion from the Time of ſuch Purchoſ, 
produce in Evidence the Deed to make a Tenant to the Wii; and 
fuch Deed (the Execution thereof being duly proved) ſhall be deemed 


; | | a tent Evidence that ſuch Rec was duly perfeted, in 
ry | 1 can be found 25 ſucb Ki. or the 97, nl Ad 
E nut to be regularly entred on Record; provided the Perſon making ſuch 
S | Deed bad ſufficient Eftate to make a Tenant to ſuch Writ, and 15 
I JED Suffer ſuch Recovery. 8 | 


And every Common Rec Il after twenty Years from the Time 
| of ved be deemed bade, i appears a the Face of the Re- 
s | covery, that there was a Tenant. to the Writ, notwithſtanding the Died 
Str. 1267. for making the Tenant doth nat appear *, or the Deed or Fine for making 
| te Tenant was levied or executed after the Time of the Judgment 
given in ſuch Recovery, and the Award of the Writ of Seifin ; 
vided the ſame appear to be levied and executed before the End of the 
Term, Seſſion, or Aſixe, in which ſuch Recovery was ſuffered, ond 
that the Perſons joining in ſuch Recovery bad a ſufficient Eftate ts 
Fer the ſame. | | 

See ol Fe- 1 7 ob Fa. 1. ch. 26. Whereby the Suffering a Recovery in 

tony — 4 the Name of another Perſon without his Conſent is made Felony.) 
« 1 Rep. leo, 4. Indentures to lead the Uſes of Feoffments, Fines and Re- 
F L 85 coveries, are Writings indented made by the Parties (bbfore or after 
\ a Rep. * the Feoffment, Fine or Recovery) to declare the Intent of the Pu- 
9 Rep. 14,1 F ties, how the Lands are to be ſettled by the Feoffment, Fine or Re- 
1 Inſt. 271. b covery. On a Bargain and Sale of Lands no Uſe may be declared, 


1 Ld. Ray, 
287, &c. | but 


fiment, Fine or 


Fine levied, and 


Conuſee, or of him to 


tain d or 
the Feo 
the Uſe, of the Wife's 


uu.) 40 che Uſe ofahe 
the Feoffor ® 


what is con 


declared, 


Fine, the Law 
the Uſe. of the 


( 


but 


in the Deed. Where no Uſes are 


f Uſes, 


a Covenant o 
ſee of. a Fine levied of 


the Law: doth make, 


Recovery ſhall enure to the Uſe of 
clared to lead the Uſe of the 
to be levied of theſe Lands to 


Conuſor at the Time of the 
whom the Fine is levied. 


nor u 
if the Conu 


| bur what 


1141 


» The. Huſband cannot declare 
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as ſhall be ſhewn hereafter. | hi: 
If the Party, to whoſe Uſe one covenanteth to fland ſeiſed of the 
Land, is not his Wife, or one that he intends to marry, Child, Un- 
cle, Couſin, or one that his Kinſman intends to marry, no Uſe will 
« 2 Stra. 934. ariſe, and ſo no Conveyance. * The Law allows in ſuch Caſes the 
Confideration of Blood and Marriage to raiſe Uſes ; as well as Mg. 
ney, and other valuable and profitable Conſideration, when the U 
> Plowd. 302. is to a Stranger. But it does. not allow any trifling Conſiders. 
2 Roll. Abr. — of Service, or old Acquaintance; yet where a Man con- 
th h 


783. 6 
© 2 Rep. 58. VEY 


5 Rep. 18. Feoffment, Fine or Recovery to the Uſe of his 


1 Toft Abr terwards declares the Uſes in his laſt Will, he may appoint an Uſe 


1 Ker. 25. ſpecially averred, where the Conſideration is general, (as for good 


8 1 Rep. 126, But * four Things are required to the Execution of a Uſe within 


vm, Confideration) tho' the Matter fo averred is traverſable. 
x 49 EE Many Deceits through Fraud or Fear were invented by Men, 
123, he. Settling the Poſſeſſion in one Man, and the Uſe in another; or 
5 by giving the Poſſeſſion of their Lands to another, and to take the 
Profits themſelves ; inſomuch, that the Poſſeſſion and the Uſe were 
divided, which opened a Gap for Frauds and many Inconvenien- 
cies. A Man knew not then againſt whom to bring his Action; 
the Wife was defrauded of her Dower ; Lords of the Fruit and Be- 
nefit of their Lordſhips; therefore to prevent theſe and the like Abuſes, 
By 27 H. 8. ch. 10. It is provided, That the Uſe and Poſſeſſion 
ſhall be always united, by declaring, That where any are or ſhall & 
ſeiſed to the Uh, Confidence, or Truft, of any other by 'reaſon of ay 
Bargain, Sale, Fre „Ane, , Covenant, Contract, Agre- 
ment, Will, or otherwiſe by any Means whatſoever, Ceſtuy que Uſe, 
or be to whoſe Uſe the Lands are ſettled in Fee-fimple, Fee-tail, 
Life, Years, or otherwiſe, or in Reverfion, or Remainder, be 
efteemed to be in lawful Seifin and Poſſeſſion of ſuch Lands, | 
or Remainder to all Intents and Purpoſes. And where one is ſaſſu 
| of Lands to the Uſe or Intent, that another ſhall have an yearly Rent 
out of the ſame Lands, Ceftuy que Uſe, (or he to whoſe Uſe the Rent i 
granted) ſhall be deemed in Haften and Serfin of the ſame Rent, and 
of like Eftate, as be had in the Uſe. | 
' 1 Rep. 87, A oo OT — 8 had 1 
u e , Or an ty to have Lands no Remed it 
Cota ads 2 2 But now the Statute gives the Pofleſſion 
to the Uſe. And ſo in a Covenant to ſtand ſeiſed to Uſes, the Statute 
executes the Agreement, as the Chancery would have done before, 
and gives the Land alſo to thaſe that have Intereſt in the Uſe. 
This is the Reaſon, That in Conveyances you ſet down in the 
Habendum, 3 in order that they may have the Poſſeſſion 
without Livery of Seiſin. 


1 Ld. 
290. 


"36 tis Statute, 1. That there be a Perſon ſeiſed. For the Words of 
d 1 Rep. 122, the Statute are, Any Perſon fland or be ſeiſed. * But the & 
1 lat, 19. b. Corporation, [See 2 & 3 An. cb. 11.] Lord by Eſcheat, [W- 0 


2 Cro. 50, 51, Alien, one attainted, Tenant Curteſy or in Dower, cannot 


401. enfeoffed, or ſeiſed to the Uſe of another, nor Tenant in Tail to the 
Uſe of himſelf and his Heirs, or any other and his Heigs. PUR 


- becauſe that is particularly required by a ſubſequent Statute, : 


SSS MocHyhbPo ot. zo © wm. mew "WIA: eee 
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dere be a Ceftuy que Uſe in Being; for the Words of the Ack are. 


and be ſciſed to the L Perſon or Perſons. [See 10 11 
origi p76 of I e Uk Þ e, either in 


b 
his Body. 2. Implied, when the Uſe. is not declared betwixt the = 
Parties, but is left to the Conſtruction of the Law. As when a Roll. Abr. 
Man ſeiſed of Lands makes a Feoffment in Fee, without any Cons 7914732,789- 
ſideration, and it is not declared to whoſe Uſe ; by Conſtruction of 

Law it ſhall be to the Uſe of the Feoffor. © (N. [But certainly « 2 14. Roy. 
where a Man makes a Feoffment without valuable Confideration 802. cone 
to divers particular Uſes, ſo much of the Uſe as he makes no Diſ- 

poſition of remains in him *; and that is the old Uſe.] . And fo where « 1 Ioft. 23. 4. 
* a Man ſeiſed of Lands as Heir Part of his Mother, levies a « Comy. 160. 
Fine, and ſuffers a Recovery, and declares the Uſe to himſelf for : gur. 590 
Life, and then to his Wife for Life, then to the firſt and other Sons 2 was. 1396 
in Tail, Remainder to his own right Heirs, the laſt Remainder in 

Fee is the antient Uſe, and ſhall deſcend to the Heirs of the Part 

of the Mother, [But where Tenant in Tail, with the Reverſion 

in Fee ex parte materna, ſuffered a Common Recovery, it was hel 

that the ali Uſe was gone, and that the Eſtate deſcended to the right 


A 27-7 7-2 


„Heir, i. e. the Heir ex e paterna. ] If there is ſuch Stu. 1179. 
ei, as th Lay require, then d. © + 4 


ky. 4 
b- 
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g, 4 es, that need no Execution, by the Statute of 27 H. 8. 
an ch. 10. As when a Man doth convey Lands to J. S. and his Heirs, 
+ be to the Uſe of J. S. and his Heirs. And when Lands are conveyed 
o the to others in Truſt after this or the like Manner, (uz. ) * That Crompe. 
hat . b., 
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* Heirs. Sock # Truſt is not ed by the Statute, N te. 
mains as beſore, and is determinable in a Court of Equity ty only, 
om 72 * Alfo Leaſes for Tears of Lands in Uſe (which Leaſes had their 
ann, Being before, and are granted over in Uſe or Truſt)-are OS 
cuted'by the Statute. And therefore, if a Leſſee for Years of Lang, 
afſigns over his Eſtate to A. and B. and their Aſſigns, to the Uſe of 
the Grantor and his Wife, all the Eſtate is in A. and B. and the 
Grantor hath nothing but a Uſe or Truſt, for which he hath hj 
Remedy in Equity only. And yet if a Feoffment be made to the 
Uſe of A. and B. and his Aſſigns, for Years, this Uſe is executed 
the Statute; becauſe the Leaſe had not its Being before; and be- 
| ſe the Words of the Statute are, J a Pall Rand or be Ji 
of Lands 3 whereas the Leſſee for Y yo of Lands tha 
- their Being before, was 44 ed only of his Term, and not For 
„ 45 of any Freehold. So there ſtill remains an Uſe of * Goods and 
5 Chattels Perſonal, which is properly called an equitable Truſt and 
Confidence. For one may ſtill have ſuch Things in Truſt and io 
the, Uſe of another. _ ſtill the Uſe and Poſſeſſion are divided, 
becauſe not united by the Statute. Thus if an Obligation or S/atute- 
Merchant or Staple be made to A. to the Uſe of B. this is a Truſt 
of the ſame Notts: And if A. releaſeth the Obligation, without 
© the Conſent of B. or gets the Money into his own Hands, B. ſhall 
have Relief againſt A. in a Court of Equity. And note alſo, when 
there are other Truſts and Confidences of Lands, that are not executed 
by the Statute, or of Chattels real or perſonal, and the Truſtee proves 
falſe, or delays to execute the T the Party grieved muſt haye * 
his Remedy in a Court of Equity ; or nee "> en Remedy 
Common Law, 
© Coke's 0 tolls Lands are not ue Stine of 27 B eb. 10. 
9 the Transferring of the Poſſeſſion by the ſole Operation d 
Kirch! 776 the Statute, n the Lord and Agreement of the 
Tenant, would tend to the Prejudice of the Lord and Tenant. 
By 3 H. 7. ch. 4. A Deeds of Gift of Goods and Chattels mak 
in uf to ih Uſ of the Grantyr, to Haul Creditors," ſhall be uu 
[See 1 * cb. 5. 27 El. eb. 4. 
.B 19 Ger d, ch, 3, Ml Darleratons' and Guede, of Fr 
er Hereditaments muſt be in Wen. figned by the P 
2 Vent. 361. 22 laft Will in Writing, or elſe vad ; ex Truſts ariſing 
Ws. 11. Fnplicatimn of Law, or trunferred or extingui d by Operation of 
Law. [See 4 An. cb. 16. J. 15. ante.] 
P of Tui ſhall be in Writing, . 
fgned by the Þ or Msn, or devifed by ſuch loft Wi 
or elſe of no Effefl, E 


12 Inſt. 672 6. — Sok is a teal OontraBh upon valuable Con 
Aeration, for paſſing of Manors, Lands, Tenements or Hereditament, 
by Deed indented, and incolled within fix Months after the Date of 
it, without Livery of Seiſin or Attornment of Tenants. It is crea- 
Ee Words, (viz.) Have bargained and fold. Vet thele 
i042 Wer are not abſolutely neceſſary; for other Words, as alien, 
grant, covenant to ſtand feiſed, valuable Confideration, o 

| amount to a Bargain and Sale, if it be by Deed indented and inrol 
He that ſells is the Bargainor, and he that buys the Bargain. 
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iven, or at leaſt ſaid to be given, for the Land; for a Uſe cannot 
raiſed by any Covenant, Proviſo, or Bargain and Sale, upon a 
eral Conſideration. And tho' no Money, or other valuable 
eration, was really paid, yet the Bargain and Sale may be 

, becauſe no Averment (or Juſtification of the Exception) will 

ie againſt that which is expreſly affirmed in the Deed, * A Confi- « Dyer 169, 
deration expreſſed in the Indenture is not examinable, whether true $ 64 * 
or falſe. However, where Money, or other valuable Conſideration, 1 Rep. 23. 
is really given, tho' it is not exprefied in the Deed, the Bargainee 
may aver it, and being proved, the Bargain ſhall be good, The 
Uſe muſt be always to the Bargainee upon a valuable Conſidera- 
tion; for he cannot ſtand ſeiſed * to the Uſe of another. And at > Dyer 185. 
Common Law the Bargainee had only the Uſe; and by Force of! Rep: 125+ 
the Statute of 27 H. 8. cb. 10. For transferring Uſes into Poſ- 
elfen, If a Man by his Deed had ined and fold for valuable 
Confideration any Lands or any Eſtate of Inheritance, or Free- 
hold, (as before explained) the fame had been executed by that 
Act. But a! 5.4. 

By 27 H. 8. ch. 16. No Eflate of Inheritance or Freehold in any 
Lond, or any Uſe thereof, ſhall paſs or be made by reaſon only of any, 
Bargain and Sale thereof, except ſuch Bargain and Sale be made h 
Deed indented, and inrolled within fix Months after the Date thereof 
in ſome Court of Record at Weſtminſter, or in the County where 
the Land lieth, before the Cuſtos Rotulorum, two Juſtices of the 
Peace, and the Clerk of the Peace, or two of them, whereof the Clerk 
of the Peace to be one, who fhall inroll them in Parchment, and de- 
der them to the Cuſtos Rotulorum within one Year after, 

This Att ſhall not extend to Land in ations or bs, 
where the Corporation Officer hath lawfully 2 ta inroll Deeds or 
other Writings. [See 5 El. cb. 26. Concerning Inrollment of Bar- 
ins and Sales in the Counties Palatine of Lancaſter, Cheſter and 

bam; 5 An. ch. 18. For the Weſft-Riding; 6 An. ch. 35. For 
the Eaft-R:ding ; and 8 Geo. 2. cb. 6. For the North-Riding of the 


County of York.) 


This Statute is confined to the Conveyance of an Eſtate of Inhes 
ritance or Frechold by Bargain and Sale only. | 


If Lands are bargained and ſold for M only, the Deed ought 
to be inrolled; « bat if for Monty and hannt Afton, WD.» 28 67. 
will paſs without Inrollment. | 1 Lev. 56. 

The Inrollment muſt be in Parcbment only, for the Strength « | 10g. 35 b. 
and Continuance thereof, tho' the Indenture may be either in Parch- 2 Iad. 673. 
ment or Paper. | | 

« If the Died h jarolled the laſt Day of the ix Months after this 2a c. 
Day of the Date, it is a good Inrollment. If the Deed hath no 
Date, the Day of the Delivery is the Day of Date; and the Deed 
by — within fix Months after the Delivery. | 

The fix Months are to be computed at twenty-eight the / laß. 13g. 
Month. When a Statute accounteth by the Year, Fall Yeu wy 2k 
Quarter of a Year, then you muſt reckon according to the Ka-. 68. | 
lendar. So a Twelve-month (in the Singular Number) includes 
the whole Year according to the Kalendar. But twelve Months, 
a — (m the — 41-57] ſhall be accounted after 

ty-cight Days to every Month, (except in a Quare Impedit, 
where the Law reckons by the Kier. nd by 13 C. 1. cb. 29. as sk 
X X to 


* 
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to the Months limited for taking the Oaths); for the Month by the 
Common Law is but eight and twenty Days. | A 

« (1Toft.144.2. A Rent may be reſerved out of a Bargain and Sale by Deed in. 
| 24ſt. 673. gented and inrolled ; for now the Uſe and Poſſeſſion paſs together, 


And ſo out of any Conveyance of Lands or Tenements, tho' a Re. 


* 


mainder or Reverſion. [See 27 H. 8. ch. 10. Ante.] 


Tho! after the Delivery and Acknowledgment, the Bargainor or 


the Bargainee dies before Inrollment, yet the Land paſſeth by this 
Act. For a Releaſe of a Stranger to the Bargainee before Inroll. 
ment is good. And fo a Recovery ſuffered againſt the Bargainee 
before Inrollment (the Deed indented being after within fix 


Months inrolled) is good; for the Bargainee was Tenant of the 


Freehold at the Time of the Recovery, So that if two Bargaing 
and Sales are made of the ſame Lands to two ſeveral Perſons, 
and the laſt Deed is firſt inrolled, and afterwards the firſt Deed 


is alſo inrolled within fix Months, the firſt Buyer ſhall have the 


Land. For when the Deed is inrolled, the Bargainee is ſeiſed of 


the Land from the Delivery of the Deed, and the Inrollment ſhalt - 


relate to it. 

d 2 Inſt, 676. * Houſes and Lands in any Corporation, having Authority to inroll, 
are exempted out of this Act, and Bargains and Sales of them are 
not injoined to be inrolled, tho' they have Power to inroll. 

There can be no Inrollment of a Deed, unleſs it be duly and law- 
fully acknowledged. | 


Deeds are inrolled either by Special Cuſtom, as in London ; or by * 


Common Law ; or in purſuance of Statutes. 
. Every Deed may be inrolled at Common Law for Security; but 
© 2 Inſt, 676. Bargain and Sale of Freehold Lands muſt be inrol led. If a Deed is 
ſhewed in Court, or is in Cuſtody of the Court, and by Miſchanco 
the Seal is broken off, the Court ſhall inroll the Deed for the Secu- 

| rity of the Party. 

*1Ioſt.225b. Tho' a Deed is inrolled, yet one cannot. * plead the Inrollment 
3 Init. 173- thereof, tho' it is of Record. And tho! it is exemplified under the 


; 5-59-53 Great Seal, one muſt ſhew forth the Deed itſelf under Seal, and * 


not the Exemplification. But by 10 An. ch. 18. F. 3. Where 4 
Bargain and Sale inrolled is pleaded with a Profert in Curia, « 2 
of the Inrollment thereof figned by the proper Officer, and proved to 
a true Copy, may be produced, and ſhall be of the ſame Effect as the 
original Indenture would have been, if produced. [For the Exem- 
plification of the Inrollment of Letters Patent, See 3 & 4 Eu. b. 
ch. 4. 13 El. cb. 6.] | 
[See alſo 23 El. ch. 3. 27 El. cb. 9. For the Inrollment of 
Fines and Recoveries; 29 Car. 2. ch. 3. As to the Inrollment of 
Recognizances; 4 & 5 V. & M. ch. 22. As to Pleading of Charters, 
or other Conveyances, inrolled, to Inqui/itions returned by Coroners; 
2 & 3 An. ch. 11, Concerning Lands veſted in the Corporation for 
the Bounty of Queen ANNE by Deed inrolled; 2 & 3 An. ch. 4 
5 An. ch. 18. 6 An. ch. 35. 8 Geo. 2. ch. 6. Concernitg Regi/e 
ters of Land in Torkſhire; 7 An. cb. 20. In Middleſex ; 10 An, 
ch. 11. Concerning fifty new Churches to be built in London; 1 Gen. l. 
fe. 2. ch, 10. For the Inrollment of Deeds whereby Lands are 
given for the Augmentation of poor Livings; 1 Geo. 1. ch. $5 
3 Geo. 1. ch. 18, For the Inrollment of the Conveyances 
Wills of Papiſts, &c. See alſo of Evidence, Judgments, B. 4 
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" Note, That a and Sale of Leaſes for Years, or Goods 
and Chattels Perſonal, is not within 27 H. 8. ch. 16. or any 
other Statute. They are good at Law, as between the Parties, 
though not by Deed indented or inrolled, and though with- 
out any Conſideration ; for that in this Caſe is not examinable, 
hen the Sale is acknowledged by Deed. [But ſee 29 Car. 2. 
ch. 3. and of Leaſes "=> And how Property in Goods and Chat- 
tels may be acquired, ch. 6, poſt. And of Actions on the Caſe, B. 4. 

b. 4. Poſt. 

x 7 . - 08 1. What is a Grant, and who may grant. 
2. What Things may be granted, and therein of Election. 3. Of 
N wk Cnceſa) i erly of an incorporeal Thing by 

1. Grant (Conceſſio) is properly of an inc ing by « 1 Inſt. g. a; 
Deed, whereof no Livery of beiin 45 be made. It cannot be by b. 172. . 
Parol, (or Word of Mouth) and therefore Reverſions, Advowſons 
in Groſs, Tithes, Services, Rents, Common in Groſs, muſt paſs 
by Deed ; and are ſaid to lie in Grant. The Deed of incorporea 
Inheritances doth equal the Livery of corporeal. [See 29 Car. 2. 
6h. 3.] A Feoffment is always applied to a corporeal and im- 
moveable Thing. A Gift is of larger Extent, and is applied to 
Tings moveable and immoveable ; yet as to Things immoveable, 
when taken ſtrictly, it is applied only to Lands and Tenements given 
in Tail. But Gi 5 and Grant are = ee TP 1 
Any natural Perſon or corporate not prohibi W, x. | 
as Inas, Women Covert, Monks, 2 be a Ge But pn 
an Infant or Woman Covert mg ty: a Grantee. Kc. 43, 47» 
le that granteth is termed the Grantor, and he to whom the — "WP 
Grant is made, is the Grantee. And the Grant is uſually made by ane. 
theſe Words, (viz.) Have given, granted and confirmed, and. then HET: 
by Delivery of the Deed Freehold doth paſs. ©* Have given : loft 301 K 
and granted may amount to a Grant, Feoffment, Gift, Leaſe, Re- 
leaſe, Confirmation, Surrender, at the Election of the Party, and 
-— ag pleaded as a Grant or as a Feoffment, Gift, Leaſe, as he 

es. | 

Regularly theſe Things are requiſite in every good Grant. 

1. That there be a Perſon able to grant, 2. That there be a Per- 
ſon capable of the Thing 2 3. That there be a Thing 
grantable *, 4. That it be done by Deed. 5. That there be an (See ch. z, 
Attornment, where needful. 6. That there be an Acceptance by u. 

the Grantee. of the Thing granted, [See of Grants by Biſhops, Sc. 

Of Leafes, foft ] | 

2, All incor Things may be granted by Deed, as before 
ſad in the Deſcription of a Grant. | 
All Chattels perſonal may be granted or given * without Deed, « Perkins, 


a7 Nn 


i 2448, 


[For Le real, See 29 Car. 2. cb. 3.] | ty Grants, 
every Thing uncertain, which is given or ted, the 37 pep. x5. 
Grantee has his Election to make it certain, n. Taft. go. b, 
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+, 


2 Dane. Abr. X X 7 Here nothing paſſes $0 the Feoffee or Grantee before Eledia 
% 
Aar 7; .. MES * 


But when an Intereſt paſſes immediately to the Feoffee, Donee 
_— tee, there Election may be made by him, or his Heirs ct 
Executors. . Gi re HR ha | 

Wien one and the ſame Thy eth to the Donee or Grantee, 
and the Danee or Grantee, hath 
#5 At; gree he will take this, there the Intereſt paſſes immediately ; and 
| the Party, his Heirs or Executors, may make Election when they 

will. | | Wy 


When Election js given to ſeveral Perſons, the firſt Election made 


by any of the Perſons, ſhall ſtand, | 
6 When an Election is given of two ſeveral Things, he which 
2 firſt Agent, or is to do the firſt Act, ſhall have the 
ron | TH 
When a Grant is of Things annual, and which are to have Cor 
tinuance, there the Election remaineth to the Grantor, where th 
Law giyes him Election, as well after the Day as before, Ogherwi 
it is, when Things are to be perform d but once. 


* 


give it to the other Party, 


ee e e GIG requiſite in every pod 


0 \ 4 


dilaf.zog.s. Now, An * Attornment mn _- furmng from one to another) 


is the Agreement of the Tenant to the Grant of a Seignior, | 


or of a Rent, or of the Donee in Tail or Tenant for Life « 
Years to the Grant of the Remainder or Reverſion made to u- 


other. © By this the Tenant acknowledges his new Landlord, Fr 


— Max. Attendance, Reverſion, or Remainder, or Payment of Rent out d 
be granted, for Life or Years, the Rev 


out Attornment. e eff 7 
5 Rep.8:. The End of Attornment is to perfect Grants, and therefore i 
cannot be made upon Condition, or for a Time. 

II. 35 Attornment is either expreſs or implied. * Expreſs by Word: ot 

Gs Writing. By Words only, as by ſaying, I attorn to you by Force of 
* Alternat? iti audienda. 
Cijus of lee cia of dt. inf. 196, b, 

Eleftio facla non patitur regreſſum. 1 Inſt. 146. a. 

— ary cuit in eleflionibus, amplins diſplicere non peteſt, Ibid. 


il, 309. b. 
310. a, &c, 


the 


ection, in what Manner or De. 


—— 1 «= 


S- 2. 
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n 


ag * ＋ 2 | 89 = Gs : 


Grant; or T acknowledge myſelf your Tenant. By Finn 
22 1 on the Deed, or ſet down in any other Writing, — 


ſafeſt Way. And in both Caſes, the Tenant may moreover 
pt to the Granthe a Penny, or other Thing, by Way of Acknow- 


ledgment, that the Witneſſes may better remember it. Implied by 
Law, as if x Reverſion' be granted to two by and the T 


attorns to one of them according to the Grant. 
good, to veſt the Reverſion in both the Grantees. 


It ought to be made in the * Life-time of the Grantor and Om: lag. 31.4. 
tes. If the Tenant dies, he that has the Eſtate may attorn But 


the Tenant muſt have Knowledge or Notice of the Grant. When 1 AL «| 
it is made, it ſhall have Relation to der original Act of the Grantor, dn $86. | 
the Law always regards the original Act. Rep. 93. 
4 If a N granted for Liſe, the Remainder in Tail, the ;. 
Remainder in Fee, the Attornment to the Grantee for Life ſhall 
enure to them in Remainder, to veſt the Remainder in them. | 
The Attornment of an Jafant to a Grant is good. The Huſ- 115 33. b. 
land muſt attorn for his Wife, and it will bind her. A 1 * 


tat is Deaf and Dumb may anom by Signs. Put Non Campos | 

cannot attorn. ws 
Attornment is ſo neceſſary, that before it be done, the Grarite "IN 

cannot bring an Aion or diſtrain. See 32 H. g. ab. 36. But no 1 re, a 

Attornment was ever requiſite to Grants to or by the King. 

\ The Title of Attornment was a difficult and great Title, with its 

Appendixes by the Writ of Quid juris clamat, Quem redditum red- 


dit, Per que ſervitia. But fince * Statute of Uſes, and. fince 
new*Expedien 


ts have been found out by Fines to-Uſes, by Bargain 
and Sale, by Leaſe and Releaſe, and b Deeds enroll'd, a which no. N 
Attornment is neceſſary, that Title is become of little Uſe. And, | 
By 4 Ann. ch. 16. All Grants and ances to be made by Fine 
or otherwiſe, of any Manors or Rents, or of the Reverfion or Remainder 
of any 1 be good without any Attornment of the 


Tenants, provided, 3 udiced by Payment of 
Rent to any ſuch Grantor or 2247 — iaiticn 


for Non-payment of Rent, before 


his Attornment is 


Jotice ul be ginm © vim of ſuch | 
Grant 6) the On the Conuſee or Grantee. K 
This Act does not extend to Executions on Judgments in Eject- 
ment, Cc. but thoſe remain as before, as to the Attornment of the 


Cn IP POL OBEY AU 5 COR We Jo 
Grants and Canveyances. And, 
By 11 Geo, 2. ch. 19. which recites, That the P 


ts rendered very precarious by the ln gone and fi Pafeſion of Bute 


Practice of 
Tenants in Attorning to Strangers who . _ fo the fin, 2m of therr 
hn who are by that Means turned out 0 Paſſion, 2 is enafed, 
uch Attornment ſhall be abſolute void; and the 
Pie ro eb men Jl hc nll nt — ofeated ? 
L. to extend to vacate or affect any Attornment made in Con 


_ of any Judgment or Decree z or with the Privity and Conſent of 
tbe ; or to any Mortgage ofter the Mortgage is for ted. 


. 
* 1 11 T * 
* ＋ 
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* Cujuſque rei petiſina pars off pricipiun. 10 Rep. 49, 
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3 
RULE S concerning G R AN TS. 


On, Pte oimnct tk het Rn on 8 Ys het bs 
55 © 30% b. * A Right of Entry, or Thing in Action, or Cauſe of Suit d 


A * N Title for Condition broken, cannot be granted over to a 8 

268. a. [See 32 H. g. ch. 34. ut ſupra. ] But ſee of Aſfignments, p. 

4 Rep. 66. A bare © Poſſibility of an Intereſt, which is uncertain, is not 

5 Rep. 24. grantable. | MPT Y | 
Grants ſhall be conſtrued according to the Subſtance of the Deed, 

« 1If.146.b.and not according to the ſtrict grammatical Senſe. *'' | 

* i Inſt. 313. Conſtruction of Grants ſhall be made according to the Intention 

of the Parties. 64, I 

r1Inſt.217.b. The Words of a Grant ſhall be * tranſpoſed, ſo as the Grant may 

| take Effect. | 500 

1 lost. 183. b. Where the Grant is impoſſible according to the Letter, the Lay 

i Rep. 46. will make ſuch Conſtruction, as the Gift by Poſſibility may take 

See p. 239. All Grants in the Caſe of a Subject ſhall be taken moſt ſtrongly 

ane. againſt him that made it, and moſt beneficial to the Grantee. 

1 aft. 15a. The * Incident ſhall paſs by the Grant of the Principal; but not 
the Principal by the Grant of the Incident. | . 

Grants muſt be certain as to the Perſon, For if a Grant be mae 
to A. or B. it is void. | " a 
! 1Inſt. 56. a. In the Grant of a Thing, all Things neceſſary for the obtaining 
: —_ 5o'- of it are included. 


* Hep . [See 13 El. cb. 5. 27 El. cb. 4. Agdinft fraudulent Grants] 


11 Rep. 52, | | . | 

8. Of Leaſes; and therefore, 1. What is a ? 2, How ma 
Kinds. 3. t Perſons. may make good ſufficient Leaſs. 

4. How may they be avoided. | * 

1. What is a Lat:? NERD 

. Inft,43.b, * A Leaſe (from Laiſſer, Dimittere, to part with) is a Demi 
Lit.57. or Letting of Lands, Tenements or Hereditaments unto another for 
Term of Life or Years, or at Will, upon a reſerved Rent. In il 
Leaſes there muſt be a Leſſor and Leſſee. He that demiſes or len 
to farm is the Leſſor (vulgarly call'd the Landlord) and he, unto 
| whom it is demiſed, or let, is the Leſſee, commonly called the 7+ 
I 1 Inſt. 45. b ant. The Words to make a Leaſe, are, demiſe, grant and bo 
301. b. farm let. Other Words, as have given, granted, may amount w 
a Leaſe; but demiſe, grant and to farm let, are the moſt uſul 


nn 


i 


3 11 — * — —_ 4 
. 


2 Nemo plus juris ad alium transferre % habet. 1 Inft. 309. U 
Rep. 274 ep. 57, 68. 8 Rep. GY * 
* Falſa grammatica non vitiat conce 9 Rep. 48. 
Falſa orthographia non vitiat conce . Ibid. RY 

Me mmerns of fey abbreviationum accipiendus oft, ut conceſſia non fit im, 
© Quelle conceſſio 1 contra dmatorem interpretanda off. laſt. 36. * 

r 5 duci L . ſuum principale. 1 Inſt. 152. 4. 

cceſſorium non ducit, tur principale, 1 152, 
Quad non walet in principali, 1 non valebit, 8 Rep. 78. 


3 


The 


. 
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CHa 3. Laws of England. WE 
The Uſe in the Court of Exchequer is to make Leaſes in the King's 

dg the Word CN * which is good by the Cuſtom . Roll. Abr. 
of that Court, though not good at Common Law. 1 524. 

2. How many Kinds of Leaſes? 85 | 

There are ſeveral Kinds of Leaſes; as a Leaſe is either by Parol 
{per Parole, by Word of Mouth only) or by Writing. [See 29Car.2. 

4781 30 are Leaſes for Life, for Tears, of at Mill. 

1. AI eaſe for Life, is when one hath Lands or Tenements.s 1 56. , 
let to him for Term of his own Life, or the Life of another, ft, 41. b. 
for the Term both of his o Life, and the Life of another. . 
muſt be Livery of © Seifin upon a Leaſe for Life, if it is not mie * Lit. 59- 
by Covenants to ſtand ſeiſed to Uſes, or Bargain and Sale by Virtue Ld. 5 
of the Statutes of 27 H. 8. ch. 10 & 16, It cannot be made to 166. 


commence in Futuro. For by the Common Law an Eſtate of * 5 Rep. 94. 


' Freehold muſt take Effe& preſently, either in Poſſeſſion, Remainder, 


or Reverſion, It muſt always be made in Writing ; for it is not 


good by Parol, [See 29 Car. 2. cb. 3. poſt.) 


By 8 Ann. ch. 1a An Action of Debt for Rent may be" brought 
em a Leaſe for Life, as well 'as for Years. | 1 

2. A Leaſe for Years is when a Man demiſeth or letteth any Lic. 58. 
Lands or Tenements to another, to have and to hold for a"cer- 
tun Number of Years agreed on between them. By Force and Lit.59, 4544 
Virtue of which Leaſe the Leſſee may enter into the ſaid Tene- . | 
ments. And tho' the Leſſor dies before the Leſſee enters, yet the ;:; b. — 
Leſſee may enter; for no Livery of Seiſin is to be gs upon a gb. 
Leaſe for Years. The Leſſee may oe over his fore ny _ 
Entry, as hath been ſaid. For before Entry the Leſſee hath Intereſſe 
Termini, or an Intereſt in it, and may take a Releaſe of the Rent. 
Yet the Leſſor cannot paſs the Reverſion by the Name of the Re- 
verſion, before the Leſſee enters. If the Leſſee dies before Entry, 
his Executors or Adminiſtrators may enter. But the Leſſee is not 
in Poſſeſſion, to bring an Action of Treſpaſs, or to take a Releaſe 
to enlarge the Eſtate, till actual Entry, if the Words of the Leaſe 
are Demiſe, Grant, If the Words are Bargain and fell for Conſi- 
deration of Money, he is in Poſſeſſion 1 Execution of the Deed, See p. 130. 
to bring "Treſpaſs, or to take a Releaſe, by the Statute of Uſes. we. 
Leaſes 2 Vears muſt be made of Lands and Tenements, whereunto 
the Leſſor may come to * diſtrain; not of incorporeal Tnheritances 11 Ia. 47. a. 
by common Perſons or Subjects. Vet if a Leaſe is made of them by 
Deed, it may be good by way of Contract to have an Action of Debt, 
but one cannot diſtrain by Virtue of it. The King may make a Leaſe gee p. 20. 
of incorporeal Inheritances, becauſe he may ai rain upon all the ance. 
other Lands of the Leſſee. | 4307 1 

Leaſes for Vears alſo may be made of ary Goods and Chuttel per- 
foal ; as a Stock of Cattle, a Sum of Money. 

4 Leaſe for Years may be either by Parol or ing. See 
29 Car, 2. cb. 3. pol.) And it may begin at a Time pf, d 5 Rep. 94. 
or to come, But 5 arly in WL for Years the oi arr ker. 65 i. 
have a certain Beginning ; tho” whether it ſhall take Effect or not, 6 Rep. 35, 
may depend upon an Uncertainty, as upon a Limitation or Condition 36. 


1 Inſt. 45. d. 

; 1 _ Max, 
Il certum oft quod certum reddi pete. 1 Inſt. 45, b. 96. a. 142, a. 65, 

11 incrr tum ft, quod certum reddi nulls mods pot i. a 5 Rep. 6. * | 1 Roll, Abr. 


precedent, 850. 


® 


An Inſtitute of tbe Book II. 
precedent. And tho' there is no Certainty of Vears in the 
yet if by Reference to a Certainty it may be made certain, it 17 
ficient. As if one ſeiſed of Lands in Fee, grants to another, that 
when he pays him twenty Shillings, from thenceforth he ſhall have 
the Land for twenty-one Years; this is a good Leaſe for twenty. 
one Years from thenceforth. And in like Manner the Leaſe aig 
muſt have a certain End. Therefore if the Parſon of A. makes x 
Leaſe of his Glebe for ſo many Years, as he ſhall be Parſon there 
this cannot be made certain. But if he makes a Leaſe for 545 
Years, and ſo from three Years to three Years, ſo long as be ſhall be 
Ber ſon, this is a good Leaſe for fix Years, if he continues Parſon ſo 
long; but the Reſidue is uncertain. And fo if one makes a Leaſe 
for twenty-one Years, i be ſhall ſo long live, this is a very good Leaſe 
for Vears, and yet is a Certainty in an Uncertainty, and tho' a Leaſe 
for Years muſt have a certain Beginning and a certain End, yet the 
a 1 Inſt. 45. a. Continuance thereof may be uncertain ; for the ſame may ceaſe and 
revive. . | 
o Noy's Max. If a Leaſe be made for Years to A. and after the Leſſor doth 
67: .5 make a Leaſe for Years to B. regularly this Leaſe to B. is a good 
r. 30. Leaſe, for ſo many Years of the ſecond Leaſe as ſhall come after 
_ the firſt Leaſe is determined. A Leaſe for a thouſand Days, Weeks, 
Months, or a thouſand Years is good. If a Leaſe is made from 
| Day to Day, or from Week to Week, for four Years, this is a good 
« Noy's Max. Leaſe for four Years. Alſo a Leaſe from Year to Year, * Fa Jong 
2 as both Parties pleaſe, after Entry in any Year, is a Leaſe for that 
1. Year. So if one makes a Leaſe for a Year, and ſo from Year to 
Year, it is a Leaſe for two Years ; and ſo from three Years to three 
Years, is a good Leaſe for ſix Years as aforeſaid. If a Man leafeth 
Land for Years, it is a good Leaſe for two Years, to anſwer the 


lural Number. If there is Leſſee for Years upon Condition, tha | 


e ſhall not alien any Part above three Years during the Term; and 
if he doth, that the Leaſe ſhall be void; now if he lets for thre: 
"Years, and ſo from three Years to three Years during the Term, it 

is a Breach of the Condition. 
See p. 130. A Leaſe for Term of Years, tho never ſo long, is but a Chattel; 
ante. and tho' it be a very long Leaſe, it cannot be entailed. But the 
for Years to one for Life, and afterwards to an- 


du  Cutors. If a Leaſe for Years is made to a ſole Corporation, and his 
1 % Succeſſors, it ſhall go to his Executors. [See 29 Car, 2. ch.. 


8 


a Leaſe for Life, Nears, or at Will; except only in the Caſe dd 
Leaſes for Life or Years, made by Tenant in Tail, Huſband and 
_ Wife, and Ecclefiaſtical Perſons, according to the Statute of 32 H.. 

ch, 28. hereafter to be mention'd ; and except Leaſes pare! or by 


Word of Mouth. For, 5 
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29 Car. 2. ch. 3. 41 Leaſes Eftates, Intereſts of Freehol 2 


403, 39. 


or Terms of Years, or any uncertain Intereft in or out of Lands, or 

Tonements, not put in Writings and figned by the Parties making them, 
or their Agents authorized Writing, ſhall have no greater Effe 
than as Eftates at Will; except Leaſes not exceeding three Tears from 
tbe making thereof, whereupon the Rent reſerved fhall be Ttoo Thirds at 


left of the + full improved Value of the' Thing demiſed. And no — 1275 | 
| eres, 


ates, or uncertain Intereſts, not bet or 


be aſſigned, granted or ſurrendred, unleſs by Deed or Note in Wri- 
2 or by Aft and Operation of Law. 
If the Subſtance of the Leaſe be put in Writing, and 


figned 
by the Parties (che not ſealed by them) it ſhall have the Force and Pr. Ch. 16; 


Effect of a Leaſe for Life or Years ; otherwiſe the Effect of a Leaſe 
at Will. But no Action of Covenant can be brought on ſuch Wri- 
ting. Leaſes that exceed three Years, muſt be made in Writing; 
and are uſually made by Deed indented. 

By 11 Geo. 2: ch. 19. The Landlord, where the Demiſe is not 
Deed, may recover a reaſonable Satisfaction or the Lands beld by t 
Defendant, in an Action on the Caſe, for the Uſe and 
what was ſo beld or enjoyed. Tf in Evie on the Trie 
ſuch Action, any Parol Demiſe, or any Agreement (not being by Deed) 

appear, on which a certain Rent was reſerved, the Plainti Fee 
mt therefore be nonſuited, but may make Uſe of of it as an Evi 
the Quantum of the Damages to be recovered. 

There is a common Way of conveying by mutual Leaſes, or 

by Leaſe on each Side ; and this is called a Conveyance by De- 


grate, ate and is proper upon the Grant of a Rent- 


3. What Perſons may make goed and fies Leer for Liver 
Yeats, or at Will. 

Every one that is ſeiſed of Lands in Fee-fimple, may leaſe out 
his Lands for Life or Lives, for what Time he pleaſes, or at Will; 
_— ſome that are reſtrained by Status, as ee 

r 

Evey one dat ib feifed of tn Eſlars dal of d Lands or Te- 
nements, may make 
longer, unleſs it be by Fine or Recovery; or ſuch a Leaſe as is 
warranted by 32 H. 8. ch. 28. If Tenant in Tail mats La 


for Life * generally, it ſhall be conſtrued to be for his own Life, . 


that it may not work a Wron 


0 4 
He that is ſeiſed of an Eſtate for his own Life, or the Life n 126. 


z ACCOr- ante. 


other, may make a Leaſe for his own or the other's Li 
ingly y as he is ſeiſed. Alſo he may make a Leaſe for Years or at 
of this Eſtate ; and it ſhall be good, as long as the Eſtate for 


Life does laſt.” If one grants Lands or Tenements, Reverſions, 
Remainders, Rents, Advowſons, Commons, Cr. and doth expreſs 


* 5 the Leſſee or Grantee (due Ceremonies requiſite by 


2 hath an Eſtate for his Life. But if Tenant » f. 194; 
ray Life maketh a Leaſe generally, it is an Eſtate for his own Life; =. & . 


for if it ſhould be a Leaſe for Life" of the Leſſee, it might be a . 


| Wrong to him in the Reverſion. 


-- Every one that is poſſeſſed of 1 or Nennen for Nears, 
may make a Leaſe of all the Years, except one Day, or any other 
Part of it; * or may make an Under 


Occupation of 


any Leaſe out of it for his own Life, but no 


e to commence from his * 1 14. Ray. 
Z zz Death, 737: 


. At Te, FT N. 


F 1 


* U . Ray. "makes N for if HI the Eſta an Afigu. 
| Tee 40g. ment of the Leaſe. And if a Leſſes for 1 mak —— © for 
contra, Life, the Leſſee for Life may enjoy it for the Leffor's Lis pro. 
vided the Term of Years laſts. ſo long. But if "x ves Livey aud 
Seiſin upon, it, this is a Forfeiture of - Eſtate for 4 
TFointenants, Tenants in Cmman, and — gy may make 
Leaſes for Life, or. Years, ot at Will, of their own Parts; and tel 
Leaſes will bind their, Companions: _ || 
In ſome Caſes, ſuch Perſons as are not i Fee-imple, nor 
| a to derive Eſtates, for Life of Years out of their own. Eſtates, 
may. lawfully, make Leaſes far Life, or Years, by ſpecial Pouer or 
Provſo enabling them to make ſuch h Leaſes... But then the Autho- 
rity. muſt be ſtrictly purſued. 

1 Inſt. 44.3. There are yy Kinds of Perſons, . that at this Day. may make 
abſolute Leaſes; for Life, Lives, or Lars by ſeveral — Who 
could not do fo heretofore, (vis. ] Tenant in Tail, Huſband and 
Wife, one ſeiſed in Right of his Church. 

*r Inf 44.3. „ %% .. 9 26. thr Perſon. iſed of an Blur in Thi 
ie in his own Right is enabled by Leafe for Lives or Years to bind the 
Tues in Tail. aer hb 

But not thoſe i hl Reverſion or Remainder. Fas, if Tenant i in Tail 
makes a Leaſe warranted by. the Statute, and cies without Iſſue, 
the Leaſe, as to him i in. Reverſion, or Remainder, is void. t if 
the Remainder be in the Tenant in Tail himſelf, and he makes 4 
Leaſe for Years according to, the Statute, or by Fine, this is good, 

and ſhall bind his own Remainder, 

2 By the lame Statute any, Huſband $94 Wie fit of vr Bhat 
7 Inheritance in Fre- mple, or Fre-tail, in Right of bis Wife, a 

jointiy with bis Wife, are enabled to make Leaſes for Life, Lives, « 
Years, ſo as to bind themſelves and their Iſſue, or or Heirs, 

. Provided, That all Leaſes: made of Lands, being the Inheritance 4 
the Wi ife, ſhall be made by Indenture in the Name 0 4. the Huſband 
Wife, . be nad Party to and ſeal t 455 nd and — 
the Rent ſhall. be, reſerved to Huſband and Wife, and the Heirs o 
the Wife, according to her * of Dm 1 3 the Huſband 
not to alien or diſcharge the Rent, or any Part thereof, lnger that 
during the Coverture, unleſs it te by ine levied by. Hu 
2 

Inſt, 326. 3. No Fine, Feoffment, or other AR, dime ne 

JED . the Inheritance, or Freehold. of the Wife, ſba make any Diſcontin- 

See p. — ance, or prejudice the Wife, 272 who is to enjoy it after lu 

_ Deceaſe; Fines levied by the Huſband and Wife e 

This, Aft ſhall. not give Liberty to N Wife, or ber Heirs, to avoid 
any. Leaſe hereafter to be made % the Wife's Inheritance 22 
bond and Wife for twenty-one Years or under, uber 
To yer ont / or twenty Years before is reſerved — to the 

_ fFDIS 3 
e Leaſe. is not, warranted. by the Statute, it js. a good Lea 

aſt = Huſband, tho' not againſt the Wife. If it be an — 

7 Hall. 326.3, tail, the Huſband and Wife cannot bind him in Reverion or Re- 
mainder. 


d and 
the Huſband onh, o 


2 
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©. By the ſame: Statute, edi in Fee-fmple in, Right, E "+ i; 
their” 3 — oy Lives, AY | 22 
# bind their Succeſſors. [See 1 El. ch. 19. 10. | . = 
As Biſhop, Dean of his ſole Poſſeſſions, MEE: Pri , . ; * 
without Confirmation of the Dean and Chapter. Fig BY 
Eccleſiaſtical tions | Aggregate. of many, 3 
here, as Dean and RG IRE 
Leaſes as before. And Sale Corporations 2 a proper 


[This A ſhall ot extend to-enable any Parſon or Vic URLS 
Leaſe, etherwiſe than be might bave — before. | 

And therefore if. Parſon: or Vicar makes a for three Lives,., tra. 44.6. 
or tiventy-one Years of Lands iccuſtomably letten, reſerving the 45. b. 
accuſtomed Rent, it muſt be confirmed by Patron and Ordinary. 
The Common People have a Notion, that a Parſon or Vicar may, 
make a Leaſe for three Years, and bind their Succeſſors by it with- 
cut Confirmation; but it is void by their Deaths. bars 13 El. 
ch. 10. 

— rr by Tenane in Tai, Huſband 
and Wife, and of thoſe ſeiſed in Fee-ſunple in Right of their 

Churches, as Biſhops, &c. Nine Things are to be obſerved, 1. Ther . Ind. 44. 
Leaſe muſt be made by Deed indented. Therefore this Statute . & b. 

does not extend to A which in their own Nature are 
demiſable only by Copy. It muſt be made to commence from 

the Day of the making thereof But if a Leaſe is made for twen 
„„ ira are ood 

an old Leaſe in Being, it muſt be a 

conditionally) ſurrendered or expired within a Year after the making 
of the New. [See 18 El. cb. 11.] 4. It muſt be either for Lives 
(all wearing out together) or Years; either one or the other; and 
not both, of a double Leaſe. 5. I maſt not exceed thres Lives, o 
twenty-one Years, from the Day of the making of it; but it may be 
for fewer Lives, or a ſhorter Term, If it is for 1 Vears, 
it is not only void for the Overplus, but for the whole. / And if for 
ninety- nine Years determinable upon three Lives, it is alſo 

6. It muſt be made of Lands or Tenements , . out of 
which a Rent may be reſerved, and not out of i N 
or Things that lie in Grant, as Advowſons, Tithes, F — 
chiſes, whereout a Rent cannot be reſerved. . It far $row e of 
Lands or Tenements which have been moſt commonly letten (by 
one that was ſeiſed of the Inheritance) to Farm, or occu by 
Farmers, Pr 
ee — 

twen C, it is ſufficient; were 

_— of twenty Years. 8. There muſt'be reſerved 
yearly, durin ni ay to the Leſſors, or 
ceſſors, ſo much 


» 


ou nn ee db 74-1 


om. 


1 r th 


«aa i i. <q. 


Years, with ſuch Proviſions and Limitations as in 32 H. 8. are te- 
quired. 4 3 1 bs 

By 1 El. ch. 19. All Conveyances or Eſtates ma Archbi- 
ſhop, or Biſhop, of any Manors, Lands, Tenements, or — 
belonging to his Archbiſboprict, or Biſhoprick, other than for the Term 
of twenty-one Years, or three Lives, from ſuch Time as 
fuch Grant or Aſſurance ſhall begin, whereupon the old 4 N 
— yearly Rent or more ſhall be reſerved, | ſhall be utter 


So that the Confirmation of the Dean and Chapter cannot now 
make the Leaſe of an Archbiſhop or Biſhop for a longer Tine, 
as at Common Law. But it may * good a concurrent Leaſe 
for twenty-one Years, from ſuch Time, Cc. For the Ad s 
ſtill obſerved. And if an Archbiſhop or [Biſhop obſerves this 

a 10Rep. 60, Act, his Leaſe is good to bind himſelf; but not to bind his 
os Succeſſors, unleſs all the Limitations 3 by 32 H. 8. ar 
purſued ; for then the Confirmation of the Dean and Chapter i 
requifite rg hot 53 , 

vg Rep. 2. '% This Act 1 El. is a private Act, whereof the Court will not 
4 Rep. 76. take Notice without Pleading. ö 8 

By 13 El. ch. 10. All Gifts, Grants, Feoffments, Leaſes, Cit- 
veyances, or Eflates, made by any Maſter and Fellows of a College, 
Dean and Chapter of a Cathedral or Collegiate C , Maſter f 
an Hoſpital, Parſon, Vicar, or any other having any Spiritual a 
Ecclefiaſtical Living, (other than for twenty-one Years, or thrit 
Lives, from the Time of m—_—_ thereof, and whereupon the ar. 
cuſtom' mY Rent, or more, ſhall be reſerved, and payable year) 
— r 2 be utterly void. [See 14 El. cb. 11. ad 
18 El. cb. 11. f.] | | 

* See p. 8, Theſe Words, or any other, &c. coming after Parſon or Vicu, 
ante, who are of an inferior Order, will not comprehend Biſhops, who 
are of an Order that is ſuperior. | 

* This Act ſhall not make good any Leaſe or Grant made by u 
College or Collegiate Church, for more Years than are limited by tht 

private Statutes. [See 6 An. ch. 21.) | 
This A ſhall not extend to any Leaſe to be made upon 4 Surri- 
der of a former Leaſe, or by reaſon of any Covenant or Condit 
contained in any former Leaſe, ſe as the Leaſe to be made cone 
x 2 
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CHAP: "WM F 2 
re P 
r arch ae, lüu los 18 E d. 
pol.] 
blick Act, and concerns all the Clergy. .. — > en 
2 That all Ecclefiaſtical Perſons whatſoever, (ſole or 
Corporations) are. di led or reſtrained. b r 
li Statutes, to alienate their by any Means, w 


to make Leaſes for above twenty-one Years, or three Lives, — 
or without Confirmation, (vix. ) Archbiſhops and Biſhops, by 1 EL. 
cb. 19. Maſters and Fellows of Colleges, Dean and Chapter of Ca- 
thedral or Collegiate Churches, Ban n 
Maſters of Hoſpitals and their Br 


bendary, Parſon, Vicar, Ee Led Ho tk eee 


cb. 10. * which Act hath been always conſtrued beneficially e. 11 Rep. 76. 
vent Evaſions againſt the true Meaning of it. Note, Parſons and 


D 32 H. 8. neither were 


Inſt. 44. a. 

10 Rep. 60, 

as before at the Common "ru [but 9 it be a *. gl 

Office or not is no ways material, © if it be an ancient one, that 259.279, $5: 

is, before 1 El.] For theſe Grants are not within the Statute , 2 

of 32 H. g. nor reſtrained by 1 El. or 13 Fl. .becauſe e 

no Diminution of their Revenues. Yet to bind their Succeflors, 4 ed 16. 

en — 

the Statute, becauſe they are Grants at Common Law. They may ores th 
t any new Office, or add any new Fees 0 old Offices, F. Þ Hil 

Nees ms grant their Offices otherwiſe than have been Geo. . 

where the ancient Grants of the Office, 

poied. And therefore, where be granted to two. And where 

the ancient Grants have been to two jointly, may not be granted 

in Remainder one aſter another; neither may Grant of theſe Of- 

a for Li and ate RR And in Caſe 

my Grant is void, the Confiromtion, FE dee 

1 

222 The 1; El. ch. To. „„ 

F Houſes ſtuate in Cities, Boroughs, Corporations, or Marhket- 
2 bs thereof ; or the Grounds 
Huſes; ſo that they be not the Dwelling- 
: er, nor baue ae ten , Acres of Ground 


2 That no Leaſe, fhall be ii 
in Rever fron, nor without reſerving the | accuſtomed yearly. Rent 
{8 +00 e Loſer niche Rapaoarimes ians; nor 


for a longer. Term than rn Neither Houſes 
* ———_ wnleſs far e Lands * ey 1 
gd 


and of as great yearly Value, at t be fe, 


4 A This 


— EIS 


—.— 


— chbiſhops or Biſhops to 
* 1 to 1 N 5 oy they 
þ —— 1 1 2 general Law, v to all the reſt of 


the Cler 
r en Dat lag 


in Rewasdan, or concurring Leaſes; can be made of them. 
© And becuaſe aper, Leite were dad long beforo the Bahn, 
of the former, | 


ue. aloe Per. 
3 . 
Years it in Being, not tg 
within - three Years next 3 4 5 
be void. And: all Bonds and C4. 
\ 2 
b. 11. are deen by this 
©. 
Y hach been id}: el 6 
Biſhops ;- and | therefore chis Statu e ee ns 
| extend to them. But both extend to all others that have Spiritual 
> 4 Rep. 120. or Eoclefiaſtical" I. 2 And this is a general Law, whereof 
the Oourt- ought Notice as well as Of 13 El. <>. 10. 
By 43 El. 78. al All Judgments bad to the' Intent, that « 
WIE enjoyed contrary to 13 El. ch. 10. 14 Kl. <>. 11, 
4 1 n bo droned oa, a; well as Bonds and d 


ITN n Aren of ebiſtoys and Bg. Lak 


_ 

1 Rep. 7% Maſters and Fellows of and all others having Eccle- 

75 * ſiaſtiead Livings, were Pears as hr 19 El. cb. 10. 
No obſerve upon all theſe Statutes in Relation to Eeclefiaſtial 


« Hob. 269. ar 40 19 El. ch. 10. ſhell al, 
Vet. 246. Houſes as are within 14 El. 


or in — not rr 
by a Biſhop, Dean, Archdeacon, or any ſole Cor- 
i muſt be confirmed by Dean and Chapter, or in the 

F F- Patron and Ordinary. 


TE 


_ 


— in 1 El. in the Caſe of ot hag as upon 
extendsto Spiritual and Eceleſiaftical Corpprations ay 
as Deans and Chapters, which 32 F. 8. did not. 
rent Leaſe of the malt be ond by th Dean ind Gu 

; it not being warranted by 32 N. A Bi cannot 
Ne e TOE for Life or Lives but only «concurrent e 
or Years 1 a Leaſe for Years, Nut 


KE 


for Impeachment of Waſte, yet inſt the Pattern of 34 H. 9. ve 


Lau of England. 


the Exeeption in 1 EI is diffrent from 73 E and 42 
Te ir i ho Wark e ware Arps 
| fuch Time as the hed in Op Tf. Mn, groeme 
pg f 44.63 w0 En 


8 80 bot 


be made in Writing, or by Deed indented, yet — rery 
in the other Properties before-mentioned, be made acce 
Pattern of 32 H. 8. (the concurrent Leafe only excepted. 


Tho” the Exception in 1 and 13 E.. — — 
Rent is more general than that of 32 H. g. and ho mids 


followed. 


And tho' by 1 -and 13 El. all Orants and Lees tnide e nay 6 


than Leaſes for three Lives, and twenty-one Years, without 


or Under, according to thoſe Acts) ſhall be utterly Void ; yet 
Grants of Leaſes, * for a ſhorter Time are good. Af Grants and e 
Leaſes, not warranted by thoſe Acts, are good zgainſt the Leſſdr 

himſelf, if he is a ſole Cor n; or if an a 

tion, ſo long as the Dean, or other Head of the Corporation remains. 


For the Statutes were made and intended for the Behefit of the Suc- 
ceſſor. Therefore they may be good ET IMS 


inſt the Leflors themſelves, 
ſo L e e e 
their Places. But of theſe Leaſes we muſt underſtand it thug - 
Leaſes by Biſhops, not according to 32 H. 8. are vordable, tho” con- 
firmed by Dean and Chapter. And fo of a Dean Cha , after 
the Death of the Dean: But if an Archdeacort, „Par- 
fon, or Vicar makes a Leaſe for Nurs, it is void by Death, if it be 
not made according to the Statutes. Othetwiſe It is of à Leaſe for 


Life; for that b only voldable, & fic de fimilibut; notwithſtanding 
the Statutes ſay, that the Leaſes ſhall be void. 


Where a Biſhop, c. makes a Leaſe, which may tend to the Dimi- 
nution of the Revenues of the Biſhoprick, Sc. w 


fhould rhaintaih | 
the ducceſſor, there the vation, or Tranſlation of the Biſhop, hon 
9 his 8 And the like doth hold in Caſe' of '* der 
eſignation 
Upon the whole Matter it appears, 1. That A and 
Biſhops 


may make Leaſes for twenty-one Years, or for one, two, 
or three Lives, with the Qualifications above-mention'd, without any 
Confirmation. And they may make concurrent Leafes for twenty - 
one Years upon Leaſes for twenty-one * the Mating 
with Confirmation of Dean and Chapter, . ſuch Qualifica- 
tions as aforeſaid ; tho there be above tliree Years in Being of the 
old Leaſe at the Time of Makin tem ee But if 

confirmed, muſt follow the 32 H. 8, 
Archdeacons, rebendaries, — and . of Col 
ſters of Hoſpitals, Cathedral or Collegiate Clurelies, f 


PEI 


6 


r PY 
1 


* Onne majus includit minus. Cui licet quod mainz, 2 ow 4 n 
Om majus trabit ad fe minus. 6 Rep. 4 


Qed licitum off pre minere, et pro majore ng 0 Rep 47, 


rr 


2 Str. 1201. Leaſes, with Confirmation, if they are made within three Years of 
the Determination of the former Term; Biſhops in this Caſe havi 
the Advantage. When I ſay with Confirmation, Spiritual and Eccle. 


" 


br Inſt. 45.b. * Leaſes for Lives or Years are of three Natures, Some are goed, 
214. b.215. a. ſome voidable, ſome void. 


Dean and Chapter, if not warranted by 32 H. 8. And ſo of a 
Dean and Chapter after the Death of the Dean. Some voidable 


See p. 189. 
ane. 


1 14. Ray, void for che Incertainty. So if one makes a Leaſe for Life without 


166, 


i Vicars,. may make Leaſes for twenty-one Vears, or any leſſer 
Number of . Years, or one, two, or three Lives in Poſſeſſion, ac. 


Se. 1. ch. 16, Concerning Leaſes made Bond Fide and for good 


the Maſi-Riding of the County of York, for endowing poor Vica- 


ſo it is in like Caſes. Some Leaſes are void in Praſenti ; as if om 


cording to the Qualifications above-mentioned, and 


ſiaſtical Corporations Aggregate of many are not to be underſtood, 
as before obſerved. 

There are other Statutes concerning Leaſes fit to be known, 
Therefore ſee 33 H. 8. ch. 27. and of Corporations, B. 1. ch. , 
13 El. ch. 20. Concerning the Leaſes of the Benefices of Incun. 
bents that are abſent from their Benefices above eighty Days in one 
Year. 18 El. ch. 6. Concerning a third Part of the Rent to be 
reſerved in Wheat and Malt upon College-Leaſes. 1 W. & N. 


and valuable Conſideration by Perſons ſimoniacally promoted; and 
12 An. St. 1. ch. 4. Concerning Leaſes of Commons inclofed in 


rages and Chapelries. And 1 An. Sef. 1. cb. 7. As to Leaſes of 
Crown Lands. 
4. How may Leaſes be avoided. 


1. Some are good at the Common Law, as thoſe made by Tenant 
in Fee-ſimple, notwithſtanding they are for longer Time than three 
Lives, or one and twenty Years; ſome good. by Act of Parliament, 
as Leaſes made by Tenant in Jail; by a Man ſeiſed in 1 10 
or Fee-tail of Land in the Right of his Vie together with bi 
Wife; by a Bee ſole ſeiſed in Fee without his Chapter; who 
now by Deed indented may make Leaſes for twenty-one Years cr 
three Lives, as by 32 H. 8. ch. 28. is limited. All which wet 
voidable at Common Law, tho' now made good by Statute. 
2. Some are vaidable at Common Law, after the Death of Leſſor, 2 
after the Death of Tenant in Tail, or Biſhop, or after the Death 
of the Huſband, if they are not warranted by 32 H. 8. cb. 24. 
Some voidable by Statute, as by a Biſhop, tho' confirmed by 


at Times by the Leſſor himſelf, or his Heirs, as in the Caſe o 
Infancy. | 
1 — Leaſes are void in futuro; as if a Tenant in Tail makes 
a Leaſe for Years, and dies without Iflue, it is void as to them in 
Remainder or Reverſion, tho' made according to 32 H. 8. 

If a Prebendary, Parſon, or Vicar makes a Leaſe for Years, it will 
be void by his Death, if it is not according to the Statutes. Other- 
wiſe it is of a Leaſe for Life ; for that is voidable by Entry; and 


makes a Leaſe for ſo many Years as he ſhall Live. This is preſently 


>» T8 _CEPEPER=E >y ass. 2 8 


Livery of Seiſin, unleſs made by virtue of a Power. [See of Surret- 
ders Infra.) | 
9. Of Leaſe and Releaſe. | or af 
I have ſhewn before what is a Leaſe. Therefore now, 1. Whit Husk 


is a Releaſe, and how divided. 2. Who may make Releaſes, . the F 
I take 


* 


2 


Jl 
al 


STE | 


cer Wards | M n. 
iy ub 1 
and Chattels 
or mixt: For 


j 


* 8 Rep. 136. 


the the Duty and 9 
leaſe in Law of the Action; yet | ins, and it 

Aſſets in his Hands. If a Fee Obliges. or ed kes the ' Inf. 264. b. 
Obligor or Debtor to Huſband, this. is 4 Releaſe, in Law: without p. 135: 
Writing, \ unleſs it be a Marriage Bond which is to take Effect after * See p- 60. 
the Husband's Deceaſe by. way of Provifion for iſe] Butifa . 
Feme Executrix takes the Debtor to Husband, this is no Releaſe in ,,.. 
Law; for that would be a Wrong to the Dead. A Releaſe in Law 

all be (xe more favourably than a Releaſe in Deed.  , 

R either enure, 1. By way of ing an Eſtate ;. being Lit. 30 
made by a Ræverſioner to a in Privity with inlargir W L 
2. By way of Mitter le Eſtate, or transferring it; as if one Join- 273. b 275.9. 
tenant or Parcener releaſe to another. This muſt be between Pri- 79 b. 280. a. 


a dies. 3. By way of Mitter le Droit, which: transfers the Ri 

th S l Mi bl. p Ties. mh 40 TE 
1 ior, and makes his Eſtate rightful, which was wrongful... Here = 

b aRelcaſe of a bare Right for an Hour, is as good as if it | 

f 2 


made to the other and his Heirs. It is not requiſite _ 
ſ2uld be any Privity between the Parties, to ſuch Releaſe.: 4. Tt 
7 the Relmſes | 


nguiſhment only, t all P 


nant, he cannot have Land nd Rent, nor Land and of 
N ery by ALT | hls FREE. 


01 


b To; 1210 N 6 wo | : 
A Releaſe is of more Force in Law than a Confirmation, / Bot Inf 298. b. 
note, That 1 $ (orga, 98 Dy grows by the Releaſe muſt , 
be upon Record. by Deed, the Releaſe 


2. Who may make Releaſes, or take them. 79 Fu t 


or er 

Husband may releaſe any. Debt or 

"i Ferns BIGGER GH 2 Wy judice of 
, . 3 * . 


— — — re —— 
- 


278 2 Totitute of the _ 


9 Rep. 39 "Teſtator, becauſe he hath” an abſolute Intereſt in "the Debt in 


10% % dhe Right which the Releafor had t the 


110 Rep. 51. Poſſibilities carmot be releaſed. 


3 he er us * 


7 tis Releaſe _ Trfan voi#; i 7 an Tobin Ex 
. Debt duly Wes 5 Executor;, Th 0 "af, tuo may 
that which he * not receive, the Releaſe is Void. 87 2E 
a Py 28. before Probate of the Will, may releaſe” a Debt or Duty due to to the 


+ lf. 294. by And tho” he cannot have at! Action before Probate, the 
Teaſe an Action. If Grie feleaſeth, and Hef ppc being 


, oe ta] this Releaſe" ſhall not bar him: For he had 5 Right of Action 2t 
b f laſl. 200. b. the Time of the Releaſe. One Tenant in RY anne 2 


to the other, becauſe” the Freehold i is 405 9 
© Lit, 46. 2 is to be obſerved, that nd. Ri 515 pa 


e il ee 
by The had ho Right, e Releaſe is void. 12.96 EY W 
2. 7 * 266.4. If he, "fo whom a Releaſe is made, Kath i ot the "Lands 
pes that Releaſe is ved. OY i 
þ It behoveth him, to whom the Releaſe is W that he hath 


7 
1 or emainder in Fee-fimple, Fee-tail 

d: A Life, ede Fins Was Releaſe made; or elſe he 222 ie * 
4 ö 12 


Releaſe, . | 
N — to the Things t that may, or may not, be releated. 
a Right a the Releaſor. and that the 0 hub 


ial vll 


4 | Inſt, 264. camel 8 5 Landi, Tenements apd Heredi taments 
va * _ Na a by Way "of Refeate, and all Rights —.— 
ok given and achat 4 b it. A Releaſe by a Leſſor to 


Lit. 459. his e Ne for Years or at Will, having entered by Force of kick 
460, Ke. Nei in reſpect of the Privity betwirt them; therefor 
not to If enant at Sufferunce. A Releaſe to a Leſtee for Ten 
3 or before Entry, (tho it may extinguiſh the Rent r- 
it cannot Ren his Eſtate for want Ko Poſſeſfion. II 
* 28 voidance is to two, one may releaſe to the 
* the Church is 900 but not afterwards, for it is. then ( 45 it 
were) but a Thing in Action. Rights and Titles to Goods oa 
* 1 Rep. 112-fels, Actions real, perſonal,” ad mix'd, may be releaſed, 
"NE 1 Conditions afiticxed to 'Eftates; Powers of Reævocation of Uſes, 
by Rep. 48, ranties, Covenants (even before they are broken by a Releaſe of 4 
Covenants Services, Rents, Commons, and other Profits to be taken 
ith 2 out of Lands may be diſchatged, extinguiſhed, and determined by 
4 Releaſe to the Tenant of 'the Lind, A Cqndition cannot be 
releaſed upon Condition; but the Releaſe will he good, and the 
Condition void. Poſſibilities of en njoying Land, (if they are not 
remote and uncertain, but near and common Pe bilities 115 
releaſed to him that hath the preſent Eſtate of the Land 


Debt, Te 
of a Legacy, and other Duties, ma be reteaſed fad Nt Dr 


2 11 Roll. ade —＋ due. A Man ee lk 6+ perk APIS 


412, 949, 


a Condition ubſequent, becauſe a, perſonal Thing 

mum once — gel fe ever. ON ae * 2 
kn + Authority. n 
4. Of the Hruction of Releaſes,” r _— 

Where divers ns join in an Action, 4 recover 10 perſonal 

> 6 Rep. 2 | * Thing, of which they are to have the ſoint Benefit or Tritereſt (wher 


: Roll abr. the LAW does not compel them to join) there the Releaſe of are 
419, 411 them ſhalF-bar all the Reſt, [See 23 W9 ch. 3.] And where 


412 "2 
1 Cro. 648, OE 
649. 
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ſonal, and mix d Actions, and bars an Appeal. But a Rel 
a Releaſe bars only civil Actions. A'Releaſe of all Alone ba. - 5 : 


— 
8 Des Ss, * 1 * 
— — * — — „„ n 8 n % Po 8 — 


CHAT. 3. "Laws of England. | 3 EI 


os Pn ; in Debt, Treſ als,” Se. and one of them 
there 5 releaſe to 85 Defendant; this is alfo a Bar to the other 
Plaintiff, So if an Obligation be made to oy and one does releaſe, 
this is a Diſcharge with feſpect to the other. "Where there are two = 


Executors, and one alone doth releaſe” a Debt due to the Teſtator 


before Judgment, this Will bar the other E or; but not 2 n 
Releaſe is after Judgment. A Realtaſe of an Action by one: Charch- , Poſs * 
warden is not good,” neither kan both of them "releaſe to the 788. 


Prejudice of the the Church.” 4 A Releaſe by the Haſband of his», Cr 221. 


Wife's Suit in the Eccleſiaſtical Court for Defamation, is a good 

Lager as to 9 Coſtz; but not as to the Defamation.” Fe th 

Court e that the . Deferdant ee a corporal .. ._. 
Kati by Penance a Subemifign; 3 Which t aſband cannot 


8 aid Hand 85 the Benefit of a - Defendant. A Releaſe 
gory N Fail, or Tenant for Life, af the Right of the 


Find that hath oh" Remaindet'or Reyerſion.« a. OY x 


IE Galley, "i 11 Terlly Ina 49. 
Obligation or Bond, or other to pred 10 lies or 1 f 
Creditor 'reltaſes to one of them, this ſhall diſcharge he Ges, — woe 
And he ſhall not be relieved in Equi 5 005 the other thro' Igno- 7-Y 
rarice of the Law. [See 10 An. cb. e e Tas, aa Acre 

a Bantrupt, Nc. But 2 Relzale ffom the K to One, Mall not 


enure to the other. And if two commit a T en | 9 


of them ſhall diſcharge the other. 
A Releaſe of all Manner of Aion: aba all real,” Lit. 
e of 0 497.5 


Actions real and perſonal is no Bar in an Cy 'of Death: 


re- 287. b. 


leaſes mix'd Actions; and io docs'd Releaſe of fl perfotiil Actions. + e: j 


In a Releaſe of all Actions, Cauſes of Action are releaſed. But 
within a Submiſſion of all Actions to Arbitrament, Cauſes of Action 

are not Eonitained, He that hath Right of Entry may enter, tho“ 

he hath iesſed all Metiobs“; and if one takes away my Ggsds, 1.5 f. © 
may take them out of his 0e tho“ I hay releaſed all Actions. ch. 4- N 
And if a Man releaſeth all Actions, he releaſeth all Actions which 


he hath as Executor, as well as others which he hath in his owne Roll. . ) 


* [2y.] A Releaſe of all Actions will not wr » Executions, 4 


be a Bar to un Executi 1 5 fthe Nn IN og 1 "> 
a Bar'to an' on, exce e Caſe © the Kin 'A 2 
leaſe of all Actions will not ich ret 0 


Releaſor had no Cauſe of Action at rp 10 Time of the Ran made. 50 — $594 
But Money on Bond to be paid at a future Day may be releaſed by + Rep. 152, 
the Obligee; becauſe the Right of Action was in him before. Yet 1 
Rent payable at a future Day cannot be diſcharged by a Releaſe of 291 Wy. 
all Actions; nor an 2 2 But one may releaſe the Rent for An- 11. 


nuity before the i Words. will releaſe the Arrears } 

due before the a 9 18 1 a2 5 
A Releaſe” of all * Qyarels amounts only to 'a Releaſe of all. 158. 

Attions end Cauſes of Action. Se of "Controverſies and Debates, 8 Rep. 133. 

And if Jam diſpoſſeſſed of my Goods, and I releaſe all Quarre 


i may ke thy goods again as Uorefaid ; or ſuch # Relee doe! 
not bar my . | 


*. 
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a1Inſt.291.a 1 nal 
l. 40. e 
355 esd 8 But a Releaſes 


"3. 


\ War 8g, "EX eleaſe a Duty or by a 


1 Wms. 85. 


| \ Rel el we Bs in any Lands gr ene at 
2 Nl Ab. . ts of Action anc 


King on of tingui 2 TIO: 
Lit. 509. one's to Lands * enements Is a R 
8 Rep. 153, 4 $85.8 
154. 
1 inſt. 292. a, 
' 1 Rep. 112, FO) 


Commons, "ow, by 

150 1 : 

1 Lev. 99. Mjities⸗ 

7 —5 mere 

8 Deman + Pieter e 0 WA. vo or payable at a, future Day, 

7. 15 * 12 7 N pi er — 
„ but 3 

i 10 Rep, 5's cannot releaſe i 5 

9 Oro 216, the Peace with 7 — 


5 Roll Abr. 
4 —— 
= F Rep. 1 wn Fa ea, 


154: 18 a ood If the 

5 Rep. „ not be i ng 

© Lit. 467. A Releaſe of an Action 48 lter, 61 tm | 

1 Inſt. 274. 8. will enure for 2 if 1 it be e R they ſhall 

P 1 Lg. Ray. Where ere are general or in a Releaſe 

235» 664. be hen moſt ſtron FI 5 or ; but where there 
is a particular Reci the 


Wark, the Fo KT KG. refrained of qu 
Thus Releaſes ſhall be conftrued, and the Words of « Rel 


appl wo 
'What is a Conveyance by Leaſe and Releaſe? 
X Releaſe 3 Coprepance by Togf and Rh? 10 


he hath in a Thing, to another that hath the Poſſeſſſon the 
For firſt you and. nuns 2 DO. and 
Virwe 2 


14 d 
F 2 4 


CHAP. 3. Lau of England. 28 
27 27 . g. cb. 10. 2 transferring Uſes into Poſſeſſion,” is d to 

take a Grant or Releaſe of the Reverſion and Inheritance of the ſaid 

Lands to the Uſe of himſelf and his Heirs for ever, which is then 

accordingly done, reciting the ſaid Leaſe and declaring the Uſes. * A'* Vent. 35 

Reſervation of a — is ſufficient to raiſe had and to 

make the Leſſee capable of a Releaſe. 

This is become a very common Conveyance; 4 J To 5200 
Lands by way of Leaſe and Releaſe. It amounteth to a Feoffment, 
the Uſe drawing after it the Poſſeſſion, and ſupplying the Place of 
Livery —y Seiſin. [The Execution of the Uſe raiſed by the Bar- 

n and Sale for a Year, ſupplies the Want of an actual Entry of 
He Latte See of Confirmation, infra.] 

6. An Acquittance is a Sort of Releaſe, and is a Diſcharge 3 in > Terms of 
Writing, or by Bill under Seal, of a Sum of Money, or other Duty, d 1a. »- 
which ought to be paid or done. As if one is bound to pay Money — 6, 25, 
upon an Obligation, or Rent reſerved thr a Leaſe, and the 5: 

Party to whom it is due, upon Receipt gives a Writing 

under his Hand witneſſing 5 charits fa | Fhis il ſoch a 

Diſcharge in Law, that he cannot pes er — recover the Sum 

or Duty again, if the Acquittance is ſhewed. An r 

without Seal is only an Evidence or Proof of Payment, but not | 

2 becauſe no Deed. © Litere Acquietantiee do fignify a Deed of* 1 Iaſt. 32. 8 
uittance. 

be Obligor is not bound to pay Money upom a 6 Bond, 

unleſs the Obligee will make him an Acquittance. Nor is he 

bound to pay it before he hath the Acquittance. And in this Caſe 

the Obligor may compel the Obligee, to make him an Acquittance. | 

And ſo it is of a Statute-Merchant. But otherwiſe it is in Caſe of 

an Obligation with a Condition; for there one e aver . 

And now alſo, 

By 4 An. ch. 16. F an Action of Debt is broug 22K 

Bill, if the Defendant hath paid the Money due upon Joe Bill, 2 

Payment may be pleaded in Bar of fuch Action. 

* If a Rent is behind twenty Years, and the randlord Selen. at gps. 

a Acquittance for the laſt that is due, all the reſt are preſumed 3 ke? 

o be paid; and the Law will admit no Proof againſt this Pr Ma 

"Th 


ſum 
one hath a Debt upon Bond, and upon Book for Wares 
from the ſame Perſon, the Manner of Tender and of the 3; oy 


ſhall be directed, by him who maketh the Tender or Paymien 4 8e. 17 
and not by him who accepteth of it; and —— . ou ght 
to be given accordingly. - | This is, when the Debtor at the Time of | 
Payment declares, on what Account he makes the Payment; other- See p. 186. 
4 receiving the Money may apply it to oy Just“ 
nt. 
If one acknowledges himſelf to be- ſatisfied iy: Deed, i is 
2 good Plea in Bar, without any Thing received. But an Ac- 
yaa a Seal, is only Evidence of Satisfaction, as hath 
aid 
10. 5 A Deed of Confirmation is a Conveyance of an Eſtate or : Inf. 293. b. 
Right in Being, by him that hath a larger or better Eſtate in 
the Thing granted than the Tenant; whereby a voidable Eſtate 
is corroborated, made ſure and unavoidable jj or whereby a * 
ticular Eſtate is increaſed. A Confirmation thereof may make 


4 C voidable 


—— 


C5 


* 
8 * * 


' voidable Eſtate good, but cannot work upon an Eſtate, that 5 
| void either in Law, or determined by expreſs 2 or ba 
Lit. 515. tation, It is made by theſe Words, a atify, afprove, and 
'- confirm, c. He that confirms mult be in Poſleſſion the fate 

or Right z and he alſo muſt be in Poſſeſſion, to whom the Confirms. 
tion is made. 
A Confirmation is almoſt of the Nature of a Releaſe 
He that makes the Confirmation is the Confirmer, and he tg 
whom it is made, the Confirmee. 
al. 295. b. Confirmations are expreſs or implied. Expreſs, as by the Words 
301. b. ratify, approve, and confirm. Implied, by Law, as by the Wards 
hhave given and granted, have demiſed, which in ſome Caſes ſhall 
n to the IL Rn as I —_ eren 1 
Nee E n tion is perfecting, increging, or dimim 
1 Inſt. 295. b. PerfeSling, ay when one makes an Eſtate abſolute, that vn 
ditional. Increaſing, as when an Eſtate at Will is increaſed for 
Vears, or an Eſtate for Years increaſed for Life. Daminifting, a 


where a Landlord confirmeth the Eſtate of his Tenant, to hold by | 


leſs Rent. 
© Weſt's In a Need of Confirmation it is proper to * recite in the Premiſſe 
2 the Eſtate of the Tenant, which is to be confirmed, and alſo the 
Het enn ere 
thereof, if there is any. 
I lnſt. 300. b. In ſome Caſes the Confirmation of a* third Perſon is needful, to 
perfect the Grants of others, as Re and Leaſes of a Bie 
(not warranted by 32 H. 8. cb. 28. and other Statutes) muſt be 
' Dyer 40, confirmed by the 8 or Chapters; of a Den 
2 Rel. abr, O his ſale Poſſefans by the hours 7 and by the : Biſhop; of 
478. a donative Dean, by the Kin Chapter; of an Archdeacun ot 
© Dyer 61, Prebendary, by the Biſhop, and Chapter. If the King n 
Degz's Par- Patron. of a Prebend, then it muſt be with the Confirmation of 
Part 1. ch. 10. the King, Dean and Chapter; Grants and Leaſes of a Parſan « 
| Vicar, to bind his Succeffors, ' muſt be with the Confirmation « 
» 1Inftz00.b, > Patron and Ordinary, But if the Ordinary or Biſhop is Patron, 
my the Dean and Chapter alſo muſt confirm. The Patron muſſ con- 
ſent to the Grant of ſole Corporations, that have not the abſolute 
Fee in them, But the Patron muſt have the Fee-ſimple of the 
Advowſon; otherwiſe the. Confirmation is good only during the 
Patron's Eſtate, If the Parſonage is a Donatrve, the Confumation 
is to be by the Patton only. 
! Rep. f. f aP er Parſon makes — Veany en 
+ Inſt. 297- ®: the Leaſe, Demiſe, or eis confirmed for ten Years, this is a good 
Confirmation for the whole ; and the Addition for Parcel of the Tern 
is re weben the whole was confirmed befare, by confirming 
the Leaſe, Demiſe, or Eſtate generally. But if the Land bad ben 
confirmed to 1 or for any other Part of the 
Term, it had been good for the ten Years, or Part of the Tam 


only; for then there would be no Repugnancy. So a Con- 
rome ot be of Part of the Land, or 91 a leſs Number ar Acres, 
than were granted. 80 if Tenant: for Life males 2 Leaſe for 3 
hundred ens the Leſſor of Tenant for Life, may confirm, either 
for Part, of the Term, or ſor Part of the Land, 8 
eee but an 8 


282 4s — as of rhe Book II. 
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bernd for Pare cf the Ehe, fot t the Eftte i e and not 

ſeveral as Years are. | 
» Note; If a Biſhop hath two Chapters, both muſt confirm his * Ws 

Grants or Leaſes, or elſe his Sucgeffor may avoid them. And this 3. * 
Confirmation muſt be made in Us Life of the Biſhop and of the ue 


Alſo if Tenant for Life grants « Rent-Charge to one and 
his Heirs, a * third Perſon, (vz.) he in the Rennes muſt » Liz. 529. 
confirm it ; otherwiſe * is good only for the Life of Tenant * Int. 301.. 


for _ | 
A ſeveral Diverſities betwixt a Confir mation atid e Lit. $16, 
* are eight different Caſes, wherein a Confir- 1 
nation” and « Releaſe Ae ike Operation In Law, But many of 

Curioſities of ſore kinds of Confirmations and Releaſes ire ſu 


the ſities p- 
D to Uſes, by Baryily | and Sale by Deed inrolt'd, and 
I 


Releaſe. 
1. * An Afipment is the appointin 8 or fel e Right 14.4016 
to another by theſe Words, (viz. 2 : Lr and Term 2h 
ft ver. Have or grant te Ga Fe 


ment, a Gift, a Leaſe, a Releaſe, > a 

hath been faid ; and it is in the EleRtion of the Party, to ld them, 8 
to which of theſe Purpoſes he will. But a Releaſe, Confirmation, 

or Surrender, cannot aun 60 à Urn; her b infer 4 Con- 

femation, or Releaſe, becauſe theſe are peculiar Manhers Convey- 

ancing. He that affigns is the , and he to whom ing 


— —« 


he 
„and confirming the Aﬀegninent'; of 
„Judgment, Statute, &e. * | 3 
does. aſſign over his Term, The Leffor may charge 
the Leſſee, or Aſſignee, as he pleaſes ; for a Lafldr (hall not be forced 
ic Aſignee (knowing ofthe abbey ni oder Rent of 
Aſſignee (knowin Aſſignment bath determined bis 
3 e 
[* But this muſt be i ag Action . 
1 for an Action of Covenant WII 2 

mph 6. for Rent due after 2s Ao 

Acceptance of Rent from the AfMijies 


But an Afignee of a Term goon 
— FS the Fepment of Be 


it on <3 the "is 0 
*. — for Vears rendring Rev Re; 


Leſſee affigneth his Term, the may re. enter 234 
4 ind” the Leſſor d 8 


ine (2 kr Aſſi n Rep. 64; 
re of Ea | ſhall not rake Benefir of his . ; 
In an Aſſignment it is nece . Nr te on the 

ren == 


r dhe to ſave harmleſs 


ESR. Bo 2 = 4-23 > 2 =. cd ei 


wer to 
make 12 


== 4 bm Ie af the "Boot 


rance.,, And it js neceſſary to have Corenansn on the Allignee'sPar, 
to pay the Rent, and to perform Covenants, _. 

* Perkins, = An * Authority or Truſt cannot be afligned over, unleſs” it be 

Th Grants, granted to one and his Aſſigns. And then it muſt be in Writing, 


99- 
4 Inſt. 8 ee 29 Car. 2. ch. BA” e Right of Entry, 
Finch « 17. Afi, or EO wy 7 of "a he tray & Condon broken Dig be 
nted or a over in Law, as n dre. [« 
— "hs "the Aſſi Ke for a good Conſideration will be valid in - 
p. 4 gn iy 
See p. 20. and even * without Conſideration, as againſt Volunteers.) 
3 497, ſee 32 H. 8. cb. 34.] A Thing in Action, as a Statute, * 
574. juſt Debt, is e faid to be aſſignable over: But then one mu 
2s (68 I ſue for the ſame in the Name of the Aſſignor. 80 that in 
3 '99-it amounts to little more than 4 letter of Attorney, to ſue k 
his Name. One may y give or a ep over his Bond, i. . po 


* 1 Inſt. 232. © Parchment, Paper, and Wax, the Aſſignee. may 


OR cancel it. brat a. 1, ch. 15. What Debts only, may be * 

to the King. Mn of Eaſe and Pleaſure granted to a Perſon 

cannot be a ; as to go to Church over my Ground, to dine 

at my Table; We eee ſpeaking, Matters of Profit may be 
granted over. 


1 Ja. 1. 5. The Eflates of Bankrupts may be aſſigned over 
905 ee, ; . the ONE may bring Actions in their un 
ames.. gg Geo. 2. ch. 30, ] 

By 10 The Judges Certificate for coking and 
Mate k Felons to e may be affign'd over once. 

By 3 & 4 An. ch. 9. Al Notes, CHER any. Perſon ſhall promiſe 
to pay another, or Order, or Bearer, the Money mentianed i in ſucb Nie, 
Hall be due e 19 — Per on 5 whom. the ſame is made poy⸗ 
* 2 gp every a.) Note payable Perſon, or Order, fia! 

nable 72 rhble over as Iuland 4 Bal of 90 of Exchange are, Aud 
44 erſon, to whom ſuch Money is payable, ey maintain an Alin 


for the ſame as they might upon ſuch Bill of Exchange. Aud the po. 


fon, to whom ſuch Note that is payable to any Perſon, or * is af- 
ed, or indorſed, may maintain an Action againſt the Fenin who 
e or any who bag 1 Lg 14M; 700 of Inland Bill, ond 
 Fecover Damages wes: ns 
10 bes Pore in the ſaid Statute 25 drawing, accepting, and proteſting 
nlan 11S 
' 1 Roll, Ar. * Note, © wt Inland Bills of Exchange are aſſignable by the 
1 ww Cuſtom of Merchants... 
153. There is a Difference bit an „dot Bill 3 Exchange and a 
2 397; Foreign Bill of Exchange, which is made to return Money 
28 6. 307, the 600 Per an Than Jnlani TE vane. © Ya 50s to rapport it) is 


1 14. * in the. N Fa a whereas, if a) l. 
wm is 1 o ms Wy an Adtion (b Tins . e 
+ ©» would always lic againſt the Drawer ; and | the Merchant to whon 

it is directed ſubſcribes the Bill, it is an implied Aſumpſit to pay 


[But ſee 9 & 10. 3. cb. 17. and 3 & 4 An. cb. 9. at large ; 
os Hin B. 4. ch. 4 


ch. 16. Bail-Bonds ee over the Sheri 

10 oe 2. an in the Aion. A 1 
"By $ Geo, 2. ch, 30, The Lord Chancellor aſſign n over the 
9955 or. ee, 


Bond groe to him bs ay ETFS 9 W 
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petitioned for a Commiſſim of Bankrupt, to the Party grieved; who _ : * 
may fue ſuch Bond in his own Name. 
' "And by 11 Geo. 2. ch. 19. Replevin Bonds may be aſſigned cer 
by the ori to the Avowant or Perſon making Cognuſance. 


; 
+ 


the ſame Nature; ſo that they concern Lands or Tenements. Nei- 51, a. & b. 
ther is the Quality or Manner of the Eſtate material; for Join- 
tenants may exchange with Tenants in Common. An Exchange 
with the King is good, though he is ſeiſed in his politick Ca- 
| pacity, and a Subject in his natural Capacity. 2. The Word Ex- | 
change muſt be uſed. 3. There muſt be an Execution by Entry A « 
in the Life of the Parties, For if one dies before Entry, the Ex- ow _ 
change is void. 4. If it be of Things that lie in Grant, it muſt TIES * 
be by Deed. 5. If the Lands lie in ſeveral Counties, it ought to Ef 
be by Deed indented. So if the Things lie in Grant, tho? it be in ©.» - aa 
2 [See 29 Car. 2 cb. 3.] | „ .. 
This was a Conveyance frequent in former Times; but now «1 tag. go. be | 
ſeldom uſed; except that Parſons ſometimes exchange their Churches, 2 Rep. 74 
and reſign them into the Biſhop's Hands. But this is not a | 
perfect Exchange, till both Parties are inducted. Therefore if 
either dies, before they are both inducted, the Exchange is void, £ 
. Requiſite neceſſary to an Exchange juſt now 
mentioned, a 1 
As an Inheritance for an Inheritance, Freehold for a Freehold, 
Chattels real for Chattels real, may be exchanged; ſo Chattels per- 
ſonal or Goods may be chad for Chattels perſonal or Goods. 
But * Annuities, which charge the Perſon only, and do not con- 
cern Lands or Tenements, cannot be exchanged for Lands or Te- 
nements. . rr 
13. A! Surrender (Surſum Redditio) is a Deed or Inſtrument in - Id. 337. b. 
Writing, teſtifying with apt Words, that the particular Tenant for + - 
Life or Years of LD or Tenements, doth yield up the Eſtate, to 
him that hath the immediate Eſtate in Remainder or Reverſion, that 
he may have the preſent Poſſeſſion; and wherein the Eſtate for 
Life or Years may merge or drown by mutual Agreement, For | 
the Leſſee cannot ſurrender to the Leſſor againſt * his Will. But if « perk. 607, 


be, to whom the Surrender is made, does once agree to the ſame, 608. 
be cannot afterwards diſagree | Wu 


41 Inſt. 30. b. 


He that doth ſurrender is the Surrendeyor, and he to whoſe We | 
Uſe it is made is the Surrenderee. It is made by theſe Words, 4 | 
(wz.) hath ſurrendered, granted, given, yielded up, and con- | 8 
firmed, &c, | 5 0 5 n +, 

. lh 


. 
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a1In{t.338.a. Surrenders are of * three Kinds. A Surrender properly taken at 
Common Law, which was juſt now deſcribed. . A Surrender of C 


See p. 137. pybold or cuſtomary Eſtates *, of which we have ſpoken before. A 


WR A Surrender improperly taken, as of a Deed, a Patent, a Rent newly 
created, and of a Fec-ſimple to the King. | 
1. A Surrender at Common Law is of t100 Sorts. 

1. A Surrender in Deed, or by expreſs Words in Writing; where 
the Words of the Leſſee to the Leſſor prove a ſufficient Aſſent, to 
give him his Eſtate back again. This is a Surrender in Deed, if the 
Leſſor agrees to it. There is alſo a Surrender % Deed, and that i; 
of Things that lie in Grant. 2 

To make a good Surrender in Deed of Lands, theſe Things are 

requiſite, 1. The Surrenderor muſt be a Perſon able to grant, and 

do make a Surrender; and the Surrenderee a Perſon able to receive, 

* 1]nft.338.2, and take it. 2. The Surrenderor muſt have an Eſtate in Poſſeſſion, 
and not a bare Right or a future Right. 3. The Surrender muſt be 

* Perk. 584, made to him that hath the next immediate Eſtate in Remainder 


* 337. b. Or Reverſion, and there muſt be no Eſtate coming between. 4. The 
Noy's Surrenderee muſt have a higher or greater Eſtate in the Thi 


ſurrendered than the Surrenderor hath, ſo that the Eſtate of the Sur- 


73. 
dae 599, renderor may be drowned therein; for if Leſſee for Life ſurrender 


2 Roll. Abr to him in Remainder for Years, [or Tenant for Life ſurrender to 
** — Tenant for Life, Q.] Theſe are void Surrenders ; becauſe the Eſtate 
402. ſurrendered cannot be drowned. 5. There muſt be a * Privity of 
* 1In.338. b. Eſtate betwixt the Surrenderor and the Surrenderee. 6. The Surren. 
s Perk. 584, deree muſt have an Eſtate in his * own Right, and not in the Ri 
G12, 613- of his Wife, &c. 7. The Surrenderee muſt be“ ſole feiſed of hi 
586, 82. © Eſtate in Remainder or Reverſion, and not in Jointenancy. Ther- 
2 Rell Abr. fore one Jointenant for Life cannot ſurrender to his Companion in 


494 Fee. For every Jointenant is ſeiſed of the whole in Poſſeſſion in 


$ 1Inſt.337.b. and thro' the whole Land. 8. The Surrenderee muſt agree to the 
- Surrender, as before obſerved, 

Surrenders muſt not be made of Eſtates in Fee-fimple or Fur. tal, 
nor of Rights or Titles only to Eſtates for Life or Years ; nor yet 
> Perk. 615. of * Part of an Eſtate for Life or Years, as of ſeven Years out df 
Noy's Max. ten. One may ſurrender an Eſtate for Life without Livery d 
{of 38.a. Seiſin; becauſe it is but a Reſtoring the Eſtate again to him in the 
immediate Remainder or Reverſion. As one may ſurrender an 
Eſtate abſolutely for Nears, fo one may ſurrender an Eſtate for Yeari 
determinable upon Lives, And Surrenders may be of . 

Lands, Commons, Rents, or any Things that are grantable; ei 
= Perk. 624. abſolutely or upon Condition precedent or ſi Dſequent. * But 
1 $88. where Things may not paſs b ay of Surrender, it may enure w 
tbe other Purpoſes, and take ele by Way of Grant; if there are fub 
ficient Words in the Deed, ; 
e 1laſt.338.d. If Tenant for Life grants a * Rent-Charge, and afterwards doth 
| ſurrender his Land ; the Rent-Charge ſhall continue notwithſtanding 

the Surrender, | ta 

By 29 Car. 2. ch. 3. No Eſtates of Freehold, or Terms for Tears, 


any uncertain Intereſt (not being Copybold or Cuſtomary Eftates) fool 
be aſſigned, « or ſurrendered, unleſs by Deed or Note in Vf. 
ting, Fened the Parties making them, or their Agents authoriſed h 


[5 


Writing, or unleſs by Operation of Law. 
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CHa. 3. Laws» of England. 287 
155 20 Geo. 2, ch. 31. Minors, Lamaticks, and Femes Covert, aubo 
vie intitled. to any Leaſe for Lives or Years, may apply to 


4 Courts of Chancery+ or Exchequer, or the Courts of Equity e the 


f latine, or the Courts of Great Sgſiom in Wales, in a ſum- 
2 and may by Order 4 ſuch Court, by Deed only, without 
ras any Fine, ender ſuch Leaſe, and take a new Leaſe of- 
the Jame Premiſſes for the like Number of Lives or Term Years 
1; the old Leaſe w0as granted fur, or otherwiſe, as the Court | 
lived; which new 'Leaſe ſhall be ſubjett' to the ſame Uſes, Truſts, 
ind Incumbrances, as the former | Leaſe would have been in caſe 
the ſame had tot been ſurrendered; and fuch Surrender and Re- 
nowal ſhall be as valid" as if made by a Perſon of full Age, ſane. 
Mind, or not married.) | - 7 
2. A Surrender in Law. is that which is wrought by Operation - 3 Rep. 11. 
of Law; as if one makes a Leaſe for Years to begin at Michael- . 
nas next, and the Leſſee before Michaelmas takes a new Leaſe for 1 tag. 338. 4 
Years to begin preſently, or at Michaelmas ; this is a Surrender in 
Law of the former Leaſe. So if one having a Leaſe, and during 
the Term takes a new Leaſe, this is a Surrender in Law of the for- 
mer Leaſe. But a future Intereſt cannot be ſurrendered by Deed in 
cxpreſs Words, becauſe there is no Reverſion wheaein it may be 
drowned. So that in ſome Caſes a Surrender in Law is of greater 
Force than a Surrender in Deed. And this Surrender in Law by taking | 
a new Leaſe holds, tho' the ſecond Leaſe is for a ſhorter Term than „; * 
the firſt ; and tho' the ſecond Leaſe is voidable by a © Condition, or «IF N 3 
tho the ſecond Leaſe is made to the Leſſee and a Stranger, or to the , Co. 260. 
Leſſee and his Wife, Cc. [Quyere, * If an Officer for Life accepts 7 Cro. 198. 
of another Grant of the ſame Office to himſelf and another, whether 1 Yentr: 297. 
it is a Surrender of the firſt Grant ;] But the ſecond Leaſe muſt 
be made of the ſame Thing whereof the firſt Leaſe is made; muſt be | 
good in Law and not void; and muſt recite the former Leaſe ; or elſe * 2 Roll. Abr. 
perhaps it will not be conſtrued a Surrender of the former Leaſe. 49% 
A ' Maſter of an Hoſpital (being a ſole Corporation) by the Con- all. 338. b. 
ſent of his Brethren makes a for Years of Part of their Poſſeſ- 
bons, and the Leſſee for Years is afterwards made Maſter, the 
Term is drowned. For one cannot have a Term for Years in 
bis own Right, and a Freehold in another's Right together: As 
if a Leſſee for Years takes a Feme Leſſor to Wife. But one 
may have a Freehold in his own Right, and a Term in another's 
Right. Therefore if a Leſſor takes the Leſſee to Wife, the Term is 
not drowned ; ee Term in her Right during 
the Coverture. So if a makes the Leſſor his Executor, the 1 
Term is not drowned, 0 
In a Corporation aggregate of many, if a Leſſee for Years of Part 
of their Poſſeſſions is made Maſter, the Term is not extinguiſhed, 
no more than if the Leſſee had been made one of the Members of 


the Corporation, 


14. A Revocation and new Declaration is a Deed made purſu- 
ant to ſome Proviſo contained in a former Deed or Conveyance ; 
giving Power to revoke or call back ſomethi z and by 
+ new Declaration to create a new Eſtate of | 
which Revocation and Declaration the Lands (hall ſettle accord- _ 
ugly. * Theſe Proviſces containing Power of Revocation are crept « cla. 237. a. 

| into 
2 
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into voluntary Conveyances, and are become very fr 
paſs by raiſing of Uſes according to 27 H. 8. , e — 
coupled with an Uſe _ are allowed to be good, and not g 
pugnant to the former Eſtates. As if one ſeiſed in Fee co 
to ſtand ſeiſed to the Uſe of himſelf for Life, and after to the Uk 
of his Son in Tail, with divers Remainders over, Provided, that 
he may revoke any of the ſaid Uſes and afterwards he revokes them 
he is ſeiſed in Fee again without Entry or Claim. But in caſe of 2 
Feoffment or other Conveyance, whereby the Feoffee or Grantee 
is in by the Common Law, ſuch Proviſo would be merely repug. 
nant and void. [It would be void as to deſtroying the Feoffment; 
but it might be good, as to revoking the Uſes, to which the Feoff. 
ment was made.] + ARE | 
Theſe Revocations are favourably. interpreted, | becauſe many 
Men's e "a depend upon them. [But fee 27 El. cb. ,. 
b. 22 5. ante, | | | 
es Rep. 82. 155 Some Things may be revoked of Courſe, tho' they are made 
irrevocable by expreſs Words; as a Letter of Attorney, a Submiſ. 
fion to an Award, a Teſtament or laſt Will ; for theſe of their own 
Nature are revocable. | | 
bz Wms. 163. [A Feoffment, even without Livery, Leaſe and Releaſe, Fine or 
Gb? 733: Recovery, Bargain and Sale tho' not inrolled, or other Conveyance 
154. ſubſequent to the Will, tho' the Uſe thereof is declared to the Teſt. 
Sparrow, »- tor in Fee, is a Revocation of the Will quoad the Deviſe of th: 
3 May Eſtates comprized in ſuch Feoffment, &c. But if a Tenant in 
1754- Common makes his Will, and deviſes his Moiety, and afterwards by 
«3 Wms. 169. Decd and Fine Partition is made, this is no Revocation*.) A ſub- 
ſequent Marriage, and having Children, hath been held an in- 
Wms. 304. plied Revocation of a Will. And by cancelling one of the Du- 
2 2 9 licates, the whole is revoked © : But Cancelling a former Will 
„Wms. 13: Miſtake, or on a Preſumption that a latter Will is good, whi 
*1Wms.345. proves void, ſhall-not be a Revocation in Equity, but is properly 
relievable under the Head of Accident. Nei will a void Will 
or Codicil be a Revocation, altho' it contains a Clauſe of revo- 
1 Wms.344. king all former Wills“. | * | 
bPre. Ch. 32, A Diſpoſition of a particular Intereſt in the Eſtate is only a Re- 
i Caſt ka. Ab. vocation pro tanto, [and ſo is a Mortgage] 


3 


204 . 135. A Statute is a Bond or Obligation of Record. This Word i 
2 Wms. 334. alſo uſed for an Act of Parliament. But here it is called a Statute, 
becauſe it is made according to the Form provided by Statute or 

Act of Parliament. oy | 

The Debtor, or he that enters into the Statute or Bond, is call d 
the Recognizor or Conuſer, and the Debtee, or he to whom it 1 
made, is called the Recognizee or Conuſee. | 

Statutes are of three Kinds, A Statute-Merchant, a Statute-Stapy, 
a Recognizance. | 

1. A Statute-Merchant was contrived for the Security of Mer- 
chants only; yet at this Day it is uſed by others, and is be- 
come one of the Common Aſſurances of the Kingdom. Se 
31 H. 6. cb. 9. 32 H. 8. cb. 5. and of Eftates by Statute Mer: 
chant, . ch. I, — 1 e 3 mne n 

2. A Statute-Sraple was invented, and is uſed, only for Me- 
chants and Merchandizes of the ſame Staple; and is of the fame 


Nature with a Statute-Merchant, and moſt properly called 3 


* 


LF 


— . 


Ca Lan of Bogland. 


te-Staple. [See 23 H. 8. cb. 6. 32 H. 8. cb. g. ] But theſe | 
— . K Uſe. [See of Eftates by Statute-Staple, cb. 1. 
te. | : : | 
* 33 H. 8. ch. 39. All Obligations and Specialties (ſo call'd be- 
Fi they muſt be ſpecially and particularly pleaded) due to the King 
are in the Nature of Statutes-Staple. ' \ | | 


By 34 & 35 H. 8. ch. 26.5. 94. Perſons having Landi in Wales 
are bound by Statutes in England. FI. | | 
By 27 El. ch. 4. Every Statute- Merchant or Staple, muſt be brought 
to the Clerk of Recognizances, within four Months after the Acknow- 
ledgment thereof, and enter'd in bis Office, or elſe ſhall be void againſt 
Purchaſors of Lands - chargeable therewith, and againſt their Heirs, 
Executors; Adminiſtrators and Aſſigns. . * + > 1 

| 3. But there is a Statute-Staple improperly fo call'd, which is a 
Recognizance or Bond of Record, teſtifying that the Recognizor doth 
owe to the Recognizee a Sum of Mone. 

Recognizances in general are of ſeveral Sorts., | 

1. One founded upon the Statute of 23 H. 8. ch. 6. By which, 
The Chief Juſtices of the King's Bench and Common Pleas in Term 
Time, or either of them, or (in their Abſence out of the Term) the 
Mayor of the Staple at Weſtminſter, and the Recorder of London, 
jaintly together, have Power to take Recognizances for the Payment of 
a Debt in this Form, Noverint Univerſi, &c. And it ſhall be ſealed 
with the Seal of the Gortuſor, and with the Seal of the King appointed 
for that Purpoſe, and with the Seal of one of the Chief Juſtices, or the 
Seals of the ſaid Mayor and Recorder, and ſuberibed with their Names, 
who ſtall take the Recognizance, The Clerk' of the ' Recognizances ſhall - 


A | a 2 Inſt. 678. 


inroll ſuch Obligation. The Recognizes, their Executors and Admi- Aber 


niſtrators, ſha e in every Point \againſt ſuch \Recognizor, bis 
Heirs, Ee 8 e nr Execution, and 
Advantage, as hath been had or made upon the Statute-Staple, [See 
8 Geo, 1. ch, 25. for ſupplying ſome Defects in 23 H. 8.] And by 
32 H. 8. ch. 5. If the Tenant by Execution be evitted, he ſhall have 


dee 34 & 35 H. 8. ch. 26. F. 94, 95. Concerning 
uken in Easle by Perſons having Lands in Wales. 


The Execution upon a Statute or Recognizance purſuant to 23 
H.8. ch. 6. is called an Extent. And Body of the Conu- 
for (if he is Lay) and all his Lands, Tenements, and Hereditaz 
ments that where in his Hands at the Time of the Acknowledging 
the Statute or after, and into whoſe Hands ſoever they come, whe- 
ther cor or incorporeal, are liable. to the Extent. Lands 
that are Copyhold are ſubject to the Extent only during the Life of 
the Conuſor, Goods and Chattels, as Leaſes for Years, Cattle, &c. 
that are in his own Hands, and not ſold Band Fide, and for valu- 
able Conſideration, are liable alſo to the Extent. | 


* If two or more join in a Recognizance, the Lands of all 
equally to be charged, 


This Kind of Recognizance may be uſed. by Merchants ot any 
others, for Payment of Debts, or to 2 


1 Inſt. 289. b. 
the Remedy provided for Tenants by Execution upon the Statute-Staple. 2 


ought > ; Rep. 13, 
I 


S 
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See p. 188. 
Ante. 


2. There are other Recognizances that may be taken before the 


Lord Chancellor or Keeper, Maſter of the Rolls, a Maſter in Chan. 


cery, a Judge, a Baron of the Exchequer, a Juſtice of Peace, &. 
Thale may 1 to ſeveral Ends and . e But the Proceed, 
on theſe Sort of Recognizances are different from the Proceedings 
upon the Statutes and Recognizances firſt mention'd. The Co. 


nuſee upon theſe Recognizances ſhall have the ſame Things in Exe. 


cution, as one may have after a Judgment in the King's Bench or 


Common Pleas. | 


See 11 Ed. 1. Aon Burnel, 13 Ed. 1. De Mercatoribus. 27 

3. cb. 9. 13 El. ch. 5. 27 El. ch. 4. 16 & 17 car. 2. cl. x 
29 Car. 2. ch. 3. 8 Geo. 1. ch. 25. and of Action of Debt, Judꝭ- 
ment, Execution, &c. B. 4. ch. 4. poſt, And ſee 21 7a. 1. ch. 26. 
and of Felony, B. 3. ch. 1. 70%, 11 ep 

By 5 An. ch. 18. 6 An. ch. 35. and 8 Geo. 2. ch. 6. Jude. 
ments,” Statutes, Recognizances, fhall not affect Lands in the [Ea 
9 _ North Ridings of the) County of York, wnleſs they are 
regiſtred. ED 

By 7 An. ch. 20. Statutes, Recognizances, and Judgments ſhall nt 
bind. Lands in Middleſex, unleſs regiſtred. | * | FO: 

[By 4 G. 2. ch. 26. All Statutes and Recognizantes are to be in the 
Engliſh Language.] 3 eee 


a 11nſt.172.39, 16. An Obligation, according to our Common Law, is a Bond 


3 Cro. 515. 
2 Roll. abr. 
146. 


containing a Penalty with a Condition, for Payment of Money, o 
to do or to ſuffer ſome Act or Thing; if it is without Condition, 
it is called a Bill; which is ſometimes with a Penalty, and then 
it is called a penal Bill or ſimple Bond. If it is without Seal, it 


is a fingle Bill and no Deed. It may be made to an Infant, but 


if it is made by him the Obligation is voidable. And it may be 
made to a Feme Covert, but not by her; for then it is void. Ser 
9& 10]. z. ch. 17. For better Payment of Inland Bill of Exchange. 
3 & 4 An. ch, 9. Concerning Promiſſory Notes and Bills of Ex- 
change | | 
he to whom it is made is the Oblzgee. | 

Here we may conſider, 1. The Form of an Oligation, 2. The 
3 of an Obligation, and 3. What Osligationt and Conditions 
are void. | 


d \Inft.z2z29gb. 1. As to the Form, it may be made in the firſt or third Perſon. 


In the third Perſon, notwithſtanding 38 Ed. 3. cb. 4. which doth 
extend only to Obligations made beyond Sea. But the uſual Way 
is beſt ; as Know all Men by theſe Preſents, That I, &c. Yet 

Words in Writing on P t or Paper, ſealed and delivered, 
whereby one doth acknowledge himſelf indebted to another, wil 
make a good Obligation. And though a Writing made in the Fom 


* 2 Roll. Abr. of a © Statute (which the Party ſeals and delivers, but is not ſeal d by 


149. 


the King,) is not a good Statute, yet it may be a good Obligation. 
A Bond may be made from one to one, from one to two, d 

more; from two or more, to one, from two or more to tw 

or more. If two or more are bound in an Obligation thus, We: bind 


eurſelves, without ſaying more, the Obligation is joint and not ot 
> 


for the twenty Pounds, and ſhall not tarry till the laſt Day TY 
in ſome other Caſes ; for this is in the Nature of ſeveral n 


He . enters into the Obligation or Bond is the Obligor, and 
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A 


veral. Pot f i be thus, We bind eee and each of us, this « Dyer 
Obligation is both joint and ſeveral. If the Obligation is thus, 5 225 og 
Coogan of bo + i good.” If one binds him 1 A. 


4 Executors by — yet 2 


.n} 
thus, I bind myſelf, my Executor; ——— (leaving out, Rel 1. 

Heirs) the Executors and Adminiſtrators . was but not . 

the Heir. Debts due to the King are _— —— — * tho' Noy's Max. 

he is not named in any Specialty. $06.33 


8 cb 9.] . LA. 
ans binds his Hen, w pe dn M „ e e e 


becauſe 1325. 
the Anceſtor was not bound. * C e hefty 4H) not be ' Lit 734. 


Allets to bind the Heir upon an Cbligation. A ſole — 19 
as Biſhop, Parſon, cannot bind their Succeſſors, or take an Obli- 4 Rep. 65. 

jon to their Succeſſors. For no Chattel ſhall go in Sueceſſion. n 

„ e Aurel Me yi it may aun. NEW 
go to the Succeſlors, 

+ If « Ben h made ens aid bb | the klar en never * 4 Tt/8. 
have an Action of Debt upon this Bond made to his Anceſtor and 
his Heirs, But the Executor or Adminiſtrator muſt ſue, tho' they 
are not name. 

2 8 it contains falls Latin, A 

kb, or Latin is or Bug in, 

. a the Parties hg 1 2 if Jo- , Cro oY 
bannes is put for Jobannem, Wiginti Te ginti, rp for 6 Cn. goth 
Septuagintts, Sewteen for Seventeen, it is Fear the — u. 
Law doth make a reaſonable and favourab — of Deeds 8 


ind Conveyances, to ſupport them if poſſible, according = the In- 


tent of the Parties, but will reje& what t is uncertain,” he ptinci- 
pal Things contained. in an Obligation are the Parties and the Sum 
of Money ; and when both are ſufficiently and under- a 
ſtood without ſtraining, it will ſerve if the Obligation is well exe- 
cuted. The Sum of Money intended may be often found out 
cap g the Obli den d Condition' becauſe the Obligation is 
uſually in a double Sum, or thereabout, to the Sum mentioned in 4. 
the Condition. But if the Obligation is to do a nene | 
there will be greater Difficulty. 

If an Obligation hath not a * Date, or a falſe or b impible Dat + 
Ec. it is a good Obligation from the Delivery, if | ſealed and deli- 
vered, If it is made ® beyond Sea and dated at'\Bourdeaus,' it may * rInft. 261 b. 
be ſued here in England in what Place the Plaintiff a, with f Ae 


. e me = i 
ex 
2 8. ch. 39. All Obligations and 


be made 
King thus, Domino Regi, and to 9 het 
2 Regi Haredibus'vel ann, . "nd the 


ne 


* „ 
=. TEY 7 HP OY 
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will have the Efe q a\Statute-Staple, and if unpaid at the Tim, 
| H "the King's Death, be may diſpeſe of (them | accordingly, * — 
| bis Heirs or Executors. 8 20.3 ity mol | 
* Geo. 2. ch. 26. All Bonds muſt be in the Engliſh Lar- 
> ERA i130 403 11 rovdiony 98h 4 ranch off; bing 
22. The Condition of an Obligation is either writ under it, or in. 
dorſed ; and ſo it becomes a Bond conditional; and if the Congi- 
x Saund. 66. tion is performed, the Penalty is ſaved. A ſingle: Obligation is 
| taken moſt in Favour of the Obligee; but an Obligation with a Con. 
dition is taken moſt. in Favour of the Obligor. For the Condition 
is made for his Benefit. R xd vi warty 197 tn vd r 
., -. 1; Whenzthe, Condition of the Obligation is, to do any lawful or 
e. pofible Thing, ſuch Condition is good, I and the Condition may 
459: be legal my good in Part, and illegal and void in other Part. 
le. 206. a. But if the Condition for Payment of Money be made impoſſible, 
S Rep- 22. as to make Payment on the 3otb of February, it ſhall be paid pre- 
ſently. In all Caſes where the Condition of a Bond or Recogni- 
zance is poſſible at the Time of making the Condition; and be- 
fore the ſame can be perfotmed, the Condition becomes impoſſible 
by the Act of God, or of the Law, or of the Obligee, then the 
Obligation is ſaved. But if the Condition is impoſſible at the Time 
of making the Condition, the Obligation is ſingle. Where the 
Sep. 22. Condition of an Obligation doth conſiſt of two Parts in the“ Dil- 
Co. 398. junctiye, and both are poſſible at the Time of the Obligation made, 
| and afterwards. one of them becometh impoſſible, by che AR of 
God, the Obligor is not bound to perform the other Part; for the 
Fonqdition is made for the Benefit of the Obligor, and he has hi: 
Ilection, to perfonm the one or the other, to fave, the Penalty of 
* 2 8 the Bond. But that this Rule, if Law, is at leaſt laid down too 
* Moor 645. Henerally, appears by ſubſequent Reſolutions.] Other wiſe, if one 
x Cro. 864. Part of the Disjunctive was not poſſible to be performed at the 
voz Rey. Time of the Obligation made, and the Time when the Conditia 
x Salk. n iz Mel: Noc 0 r) a 
Drummond _;.,. If, one binds himſelf to do a tranſitory, Act, not tied to a certan 
Duke Bolton, Place, as to pay Money, and no Tine is limited, the Money is 
K. B Mich. _ to be paid preſently: (i. e.) in convenient Time. If the Act to bc 
73 5 zo, done is local, or to be done at a certain Place, and does not in any 
31. Manner concern the Qbligee or his Benefit, but is to be done by 
+ fob: 205: the ſole Act or Labour of the Obligor himſelf, as to go to Kone, 
"10. 4 4 b. and no Time: is limited, the Obligor hath Time duting bis Lit 
» Roll. Abr. to perform it, and cannot be haſtened by Requeſt. And where 
437- the Condition of the Obligation is local, and no Time limited, 
if the Concurrence of the, Obligor and Obligee is requilite, th: 
Odligor bath Time during his Liſe to perform it, unleſs the Ob- 
lige haſten it by Requeſt: But if the Obligor may perform i 
dio the Abſence of the Obligee, and it is for his Benefit, he! 
tte Obligor ought to do it in convenient Time, and bath not 113 
during his Life. : 
s Lie. 340. If the Condition of an Obligation is to pay Money, or to 
v Toft. 210. b. the like trauſitory Act, to the Obligec on a certain Day, and 15 
Place is named where it ſhull be paid, the Obligor muſt at his Fe 
eek out the Obligee, if he is within the Kingdom at the Tine 
when the Thing is to be done. But if the Condition of the Bond? 
o deliver twenty Quarters of Wheat, the Obligor is not bound 
Wy 
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arry it about and ſeck the Obligee, but the Obligor before the Day 

hens go to the Obligee, to know where he will appoint to receive 

it, and he muſt deliver it accordingly, And if the Place is cer- lat. 211. 44 
tain, and the Payment may be at any Time during Life; yet the 

Obligor cannot tender the Money when he will, but he muſt 

krſt give the Obligee Notice to attend. If a Place is named, See p. 190. 


is with a Condition, it may be ſo worded, as to enable the Obligee 8 
to ſue the Penalty upon the firſt Default. Where the Obligor is ante. 


to do any * collateral — or which is not Parcel of the Obli- . laſt. 207. 4 
e, 


gation, as, to deliver a Ho 


ſor Payment of Money, (to the Party, not to a Stranger) chen if 
gon or other Thing, in Satisfaction, it * 9 Rep. 78. 


Money in lieu of the Horſe, it is no Performance of the Condition. 
And ſo it is in all other collateral Conditions. Where the Con- 
dition is for Payment of twenty Pounds, the Obligor cannot pay 
a leſſer Sum in Satisfaction of the whole, becauſe a leſſer Sum , Rep. 17: 
cannot be a SatisfaRtion for a greater. But if che Obligee, after » Let 2b. 
he hath received Part, doth give an Acquittance under his Seal 
in full Satisfaction of the whole, it is ſufficient. * If the Obligore Int. 212. b; 
is bound by Condition to pay ten Pounds at a certain Day, at 213. &. 
the Day the Parties do account together, and the Obligee did owe 
five Pounds to the Obligor, and that Sum is allowed, and the Reſidue 

id, This is a good Satisfaction; tho' the five Pounds was not 
paid, but by Way of Retainer. | | | $1 

If the Condition is to pay twenty Pounds of lawful Money of 
Great Britain, and the Obligor pays the Money in“ any foreign * Terms of 
Coin made current here by Act of Parliament or Proclamation, w. L, 


thisis a good Performance of the Condition, But a Payment in n 
Farthings is no good Payment. a. & b. 


In all Caſes when the Condition is not performed, the Obliga- P. ia. 
tion is forferted; and till then it cannot be forfeited, And — if e 
the Obligee himſelf is the * Cauſe of the Breach of the Condition, * 1 Inſt. 206. 
or if he is to do the firſt Act, and will not do it; or the Thing to* & Ab, 
be done by the Condition is now become impoſſible by the Act of , 450, 
2 or of the Law ; the Obligation is not forfeited, but diſcharged 481, 452. 
ever. | 
In the Condition of a Cæunter-Bend to ſave a Surety harmleſs 
ſuch general Words, (via.) To ſave Harmleſi may be ſufficient. 
But it is the beſt Way (after the Repetition of the Obligation and 
Condition) to fix a certain Time for the Payment of the principal 
Money, upon Default of which >< pres. of the Counter-Bond 
4 | | to 


Pr. 


11 Rep. 53. 
os 235. 


* 1Int.256.b. 17. A * Defeazanc 


1 Rep. 113 


a 10Rep. 101. 
1 Inſt, 206. b. 


% 119. agree to it, 


Living. 


5 — for whom 
8. . 16.2 e off , — 


— 5 bath paid the Prin 
#ition ane, Ore not us 
— ar. 


2 Berg, ond 
it Le au Eputy, nd ts d Yall go to 4 
i and Conditions ge gig If they 2 
ligation is void by the P of the Gon 


2222 
is void, cho' the Bond is good. If an Obligation is made to me, and 
—_— for my Uſe, rer 
it i bed. If an Obligation is made to my Wife, and 
I diſagree to it, it is void, If. an Obligation depends upon, or is ne- 
ceſſary to, ſome other Deed, n green the Ob. 
ye! pp Of S amy Pen War 
23 10. Obligations on z Murd for Appear- 
ance at the Day mention din dhe Writ ave wail * 
— und in ſucb manner as by that Statute 4; nppainted. 
See 33 H. 8. ch. 39. And 'of Statutes, ſupra. 
* 6 Ed. 6. 6. Bonds that concern vhe buying and ſeling 
& ave void. 
2 2 ch. 5. Bonide matt to avaid the Best e Duty of other, 
{as to the Party whoſe Debt o Duty is endenvourrd to be avoided) 
| 1 B ch. 11. Ml Bonds with Conditions for enjoying Sinh 
os El. ch. 20. are made void. 
2 & 8 2 All 'Contra#ts, Bonds, and Securities green 
x ar Return of any Member of Parliament, 3 
3 utdged wi. 

0 Briefs are declared void. 4d the Pur- 
chaſer 45 v0 forfei — 1 75 #be!Uſe of the Sufrer, to be rerwered 
by A#hion of Debt, Bill, Plaint or Tuformation. 

By 12 An. Seſſ. 2. ch. 16. Bonds upon Uſury for Payment of more 
2 per Cent are void. 

6 Car 2. ch. 7. and 9 An. ch. 4. moke Bonds and al other 
Securities for — by Gaming void. 

A Defaire, to dkeatior nk is a Con- 
dition relating to a e Farm mma, the AQ is de- 
1 5 The Difference ixt a Condition and a De- 

4, that the Condition is inſerted in the Deed, and a Deſea- 
„„ ee relating to another Deed: There- 
fore to male a good . 
1. By Deed. — Deed it relates to, or at leaſt the 
moſt material Part of it. 3. It muſt be made between the ſamePer- 
rr 4. It muſt be made of the 
2 18 
Eſtates of Inheritance, Leaſes for Tear Rents,” Annuities, Co- 
ditions, «Covenants, 'by mutual Conſent, may be ſubjedt to a Dei 
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 uncertarn or unintelligibl, it 


S. . 3 „re _ moo oo 


n not before it. g. It muſt be made of 


3 


T3 Rep. 612 
ene e 
Gee Þry ah 7" 


Lands and Tenements were deviſeable by * Cuſtom only: For at f. 
Common Law, in Favour of Heirs, po Lands or Tenements in Fee- Lal. 
ſimple were deviſeable by laſt Will; nor could they be transfer d 
from one to another but by ſolemn Livery nnn 
cord, or ſufficient Writing. But now, 

By 32 H. 8. ch. 1. and 34 & E ch. s » * All Perſons* ; Rep; 30; 
loving 4 ſole fate 2 in „er Aer e 21 15 
in Common, in Fees; 4 Ind in. any Tenements 1 Rep. 23. 
Rents, or other Hereditaments, in Poſſeſſion, | man Apa Key or 
r m or Remainder, 2 Pom 


2 47 2 


s, &c. af his own 
8 4 17 eftaments of Manors, made 
1 — 3 Idiots, Perſons of non- ſane Memory, ſhall 


we be good in Law 

Theſe Achs, as to the other Parts of them. which relate to hs 
Tenure of the Lands, &c. are altered by 12 Car. a. ch. 24. 

So that now by theſe Statutes a Man that hath Lands, Tene-* Lit 526. 
ments, Rents, or Reverſions, in Fee-fimple, may deviſe them either 118. To 
in Fer- ſim e, Fee- tail, for Life or Years, abſolutely or conditionally, 


u his Pleaſure ; and this without Livery of Seiſin or Attorament of 


— A — — Th Maat 2 WII 4 


ar as it is term- 
"rx NE ew 2 41 232 


iſed muſt continue in the Teſtator in the ſame State and Condi- 
ton till bis Death n Sher. (GPa RO OP 


* 
8 


„„ N 5 


* See Revocs- IT Circomftances* ) by wp aa of Ke TIT, 

tions ante. Revocation of the Deviſe.] ' 

» Plowd. 343, Lands purchaſed after the making of the Will cannot 45 ib 

344 out a new Publication by the Deviſor. [But this muſt be under. 

| * e ſtood of Freeholds only, and not Chattels real © And if the Teſts. 
© Ibid, 


tor has entered irito Articles for the Purchaſe, 10 as to have an equi- 

2 . 69. table Title to the Eſtate ® before the making his Will, the Eſtate will 

' #"2 Vern 679. paſs thereby.) 

| Then (631.) Lands in Tail are not deviſable by Will, nor Copybold Lands, 

do. 1. unleſs by Surrender to the Uſe of one's laſt Will. [But an 

ante. of Redemption of a Copyhold Eſtate, and therefore alſo a 

50. & aua Intereſt in a Copyhold may be deviſed Without any 
Surrender. And by the later Opinions it will paſs by Will not atteſted 

Wms. 261. by three Witneſſes , as the "tr Eſtate will.] One that hath a Leaſe 
for Years of Lands might always deviſe the ſame as other Gooks 
and Chattels. * | 

t 2 Vern. 453. A Deviſe of Land by Tenant in Tail, © to: a Charity, is pol 

Was. 247- though there be no Fine levied, nor Recovery ſuffered 

2 thereto. [LA.] [But a Deviſe to a Charity by a ＋ * Wil 

was not good before the Statute of Frauds, nor by a Will not at- 

d 2Vern. 597. teſted * according to that Statute ſince. ] (Bat ſee of Alienations | in 

r Mortmain, ch. 4. Pet. 

1 Inff, 115. a. The Statutes of Wills do not take away a Cuſtom e deviſe 
Lands, | 


By 29 Car. 2. ch. 3. Any Aae Nit pur aste di iw de | 


able by Will, atte " by iris. Witneſſes. 
But all Deviſes' of Lands or Tenements, deviſeable either by the 
Statute of Wills, or i 's Statute, or by force of Cuſtom, muſt be in Mi. 
| Was. 741. ting, gned by the Deviſor, or by ſome other Perſon in his Preſence 
bis expreſs Direction, and atteſted and fu 3 in lis Pre- 
e by three or four credible [See 25 G. 2. 
4 #1 to be utterly void. And 
Pr. Ch. 459, No Deviſe m Writing ſhall be revocable other than 
$14 Mill or Codicil in Writing, or other Writing declaring t ook 
figned in the Preſence of three or four Witneſſes, or elſe burning, 
tearing, cancelling, or obliterating by the Teflator, or in hrs Preſence, 
. and by his Directions and Conſent. 
Was. 741, Where there is a Power to appoint an Uſe of Land by Dots. or 
Comy- 451- Will; a Will atteſted only by two Witneſſes is not a good Ap- 
55. pointment: For, it is to be underſtood, ſuch a Will as is proper to 
| diſpoſe of Lands. So tho? it be by any Writing in the Nature of « 
II. 
r. ch 184... A Will publiſhed in the Preſence of three ſeveral Witneſſes, 
s ber. at three ſeveral Times, and atteſted by them ſeverally at the r- 
1 Eon Times in his Preſence, is within the Statute. {And it 
\ Spencer e, Hot neceſfury that the Teſtator ſhould actually ſign it in the Pre- 
| —— in ſence of the Witneſſes, but if he acknowledges it to be his Hand, 
Chan. Joly jt is ſufficient, for the Statute only requires three Things : 1ſt, That 
Ellis u Sich, the Will be in Writing. 2dly, That it be ſigned — 71 the Tu 
in Chan, dly, That it be ſubſcribed by three Witneſſes at leaſt, 
wean reſence of the Teſtator l.] 
pres in Point, A Will of Lands in England, ho made beyond Sea, mult be 
Wms. 295. atteſted by three Witneſſes. A Wil 
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Tn this Teſtarcr's own Hind; and 

ning 1 4. B. Ge. r e Signing. — 
the Signing ſhall be at the top or 

e Bor if there is a. Dane. abr 


hw andthe eee Keel g 
unknown, it is no Revocation of — former Will. IN 

——— by the Death of the Teſtator, Nr 
much alters the of Lands, as Acts executed by Deed in his 
5 d. And therefore he that * 
| ature of a Purchaſer. © 80 that Lir. 16) 
ſeifed in Fee deviſcth in Tail, for Life, er Years, the. Ind. 141. a 

r the Freehold ot Intereſt in Law is in'the | 


in * 


js Dh. which ge wet $6687 5, 445» 


een EEC INN ® i Was. 20. 
give Lands to' le vf becauſe the De- * I. 168. 
till aſter the Deceaſe of the Huſband, If. lat. 112. b. 
the Deceaſe of his Wife his Son and 
wherein he __— ſhe ſhall have it's Terms of 
we e expreſs Words. And Bez“ *. } x 
her ſeparate Uſe, Wich Noy' Max. N 
nt De te Wi, i e Gen hee e D, 
Huſband * as ammo hereto | nar eg 
. * If Lands are deviſed in Fee, to an Heir, chateaable with an An- 14. Ray. 
muity; he takes by Deſcent; the Deviſe not makin any Alterg- 728. 
ton of the Eſtate, but conveying the ſame Eftate; as the Law would L 795- 
by Deſcent, tho ith an ane And though 
where a Deviſe is to one who would otherwiſe take the fame 
Eſtate by Deſcent, (which Rule extends to Copyholds alſo ] the, Roll. Abr. 
Deviſe is void, and he ſhall take by his better Title; yet if the 6:6. 
Deniſe is to one of two Coheirs, the Deviſce ſhall take the whole 1 f. 
by Deviſe, and no Part by Deſcent b.] NES 
'* ACodicil ſigned and publiſhed in the Preſence of three Witnicfſes, * Gay.zfi. 
W of a Will ; and both make but one 
The firf Grant and the % Will is of greateſt Force. For a 
Will Mr Bot nn nan de te cds even till the Time of 
of the Deviſor 
A I” hol favourably expounded accord- Lic. 536. 
ing to the Meaning of the Deviſor or Teſtator. Find in « Deviſe Tem: o te 1 
there are no technical Words to the Creation or Limitati -- yh 
of the Eſtate of the Deviſee; W that ſhew the Deviſot's Iris + leg. 113, b. 
— of Lad rr on 
; 
ve ins Bec) t r e e > * * -en, 
| 20 2. 
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2608 . Inſtitute. of wy Book 1! II: 
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And therefore if one doth deviſe by bie Win all his Lands and 

Teuements, by Virtue of the Word Tenements even thoſe Lang; 
« Lit. 586. ſhall 957 which the Deviſor hath in Reverſion. 
— If Lands are deviſed to a Man * \ for-ever, or to bim and hi 
vidaiora) Aſſig ns for ever (without the Word Heirs) the Deviſce ſhall have 
1 Inſt 9 . a. . n If he deviſe his Land do another N w with it os 
en, 5 be pleaſeth, this is a Fee- ſimple. 
the Law, v. f one by his laſt Will and Teſtament deviſeth Lands, or Teac. 
Deviſe. „ ments to a Man and his Heirs Male, this is an Eſtate in Tal in 
Terms of the a Will, the Law ſupplying the Words, of his n uh 
Law, v. De- [A Deviſe to the Nan Male of the Body: of . is good to 
ye 3%. the Eſtate to him who is Heir Male nn nnn = 
2 Vern. 729. ſhall take as a Purchaſer .] 
See p. 123 Many Words do make a* Contirion in a Will which make 
—_— 236. b. Condition i in a Deed, as before hath been obſeryed. 
f Plow. 341. * a. Will where "there are divers Deviſes of the fame Thing, 


i Inſt. 112. b. the laſt Deviſe taketh Place. eth 
8 In theſe Inſtances (amongſt others) the ConſtruQion of a Dei 
and a Deed do differ. 
3 Rep. 36. When you FE your Lands by Will, 1. Make it 
good Advice, while you are in Health. 2. If your Wi 
concerns Inheritance, make it indented, and leave one Part with a 


Friend, leſt after Death. it bo fappredaal 3. At the Time of 
the Publication o your Will, call three credible Witneſſes at leaſt, 
to ſubſcribe their Names to it in your Preſence. [See 29 Car. 2. 
ch. 3. ante.) 4. If it may be, let the whole Will be written in 
one Hand, and in one Parchment or; Pa Js FN 5. Let the Hand and 
Seal of the Deviſor be ſet to it. t be 10 ſeveral Parts, lt 
the Deviſor's Hand and Seal, and — Name of the Witneſſes, be 
ſubſcribed to each Part. 7. If there be any Interlinipg or Raſure 
in the Will; let a Memorandum be made of it. 8. If you make 
any Revocation of your Will, make | it by Wrikieg with $ood Advice. 
[See again 29 Car. 2. ab. 3. 

By 3 & 4 W. & M. ch. 14. 4ll Wills aL Tau- 
ments, or Hereditaments, ar any Rents, Profits, T erm, or Charge out 
4 the ſame, whereof the Deviſors ſtall be ſeiſed in Fee-fimple, in 

Mon, Reverfion, or Remainder, ſhall be deemed to be fraudwent 
and void as againſt (red tors upon Bonds or other Specialties, their 

2 Danv. Abr. Heirs, Succeſſors, Executors, Adminiſtrators, and Aﬀigns. And ſuch 
Tic, Deviſes. Creditors ſhall have their Aion, of Debt againſt the Heirs at Law 
of the Obligees and ſuch Deviſees juintly. 

Deviſees ſhall be chargeable on Aion of Debt to the Vale +4 

| Fa _ by them ſold, though the ſame * alien d A 
ought 

Se 2 & 3 An. cb. 4. 5 An. cb. 18. 6 An. cb. 35. wy 
on 2. G. 6: For Regiſtrivn Wills that concern' Lands in the 


County of Nork. 7 An. cb. 20. For Regiſtrin Wills that concern | 


Lands in the County of Mzddlcſex. 3 Geo. 1. ch. 18. For 
Wills of Papy/ts, relating to real Eſtates, in one of the Courts 
| Record at Weſtminſter, or at the Quarter-Sefſions, where the Eſtates 
| he, within ſix Months after the Teſtator's Death. And 28 G. 2. 
10. And other Acts A eee, whereby no ſub- 
ſequent Purchaſe by a | be impeached by reaſon of the 
N OOTY of fuch Will through which the Title is . 


erz 


F 


CHAf. 3 Laws of England 
| Theſe are the! ſeveral Sers of Curuepancrr. Vet it is to be of 
Agreement in Writing ſcaled and delivered is a Deed; a8 =... 
lions, Authorities, Licences, and ſeveral other Inſtruments concern * 2 Rep. 3. 9. 
ing Merchants and other Affairs. I come now to/ſhew,  ' . $ Rep 089- 
5. How Deeds are made bg: £15 lo cable 3} 4 le ach . 
Are e ee 8 delivercd, eee 
teſtified by Witneſſes, yet it may be made void, when got by corrupt 28. 
Agreement or Fraud; or when 2 er 
5 


1 d 1Inft. 253. b. 

„or by putting into a 2 Tag. = 

Dureſs of Impriſonment; or 1 
ancy, or Coverture, or * 5 Rep. 119. 
Diſagreement of him for whoſe 10 Rep. 92. 


IV. * Preſcription is a Title by Uſe and Time allowed by Law. Iy precip 
It ſuppoſes a Ee Purchaſe n — ſuch by 

: Title to an Inheritance, the Time by Law is Time; 1k 103-* 
whereof there is no Memory of Man to the contrary ; which is 1 tad. 115. 
do limited Time. By Statutes Preſcription may be within Me- 8 
mory. 1 1 24S (bug 152 | WW 5: 96 
A Preſcription: pr ſo called, (as it relates to an Inheritance) i Lit. 170, 


is to be Time out ind, and is for the moſt Perſonal; 1 . 
f bein no OO wt _ A and Nis Ant bots 11g's 1H 
or thole whoſe Eſtate or of a Body politick or corporate » Ver, 3 
ind their Predeceſſors 3; as when J. . ſeiſed of the Manor of D, in 7. 4 


fee, ſhews that he and his Anceſtors, and all thoſe whoſe Eſtate 

be hath in the ſaid Manor, have Time out of Mind of Man had and 

ud to have Common of Paſture, in ſuch a Place being the Land 

mother) as appertaining to the ſaid Manor. Tenant in Fe-. 

fe ought to preſcribe i hi own Name: Tenant for Life, Yeats, 

u Will, in oy — him who hath Fee. Natural Perſons can- | 

not gain or y a general Preſcription from their Ancef- 

tors; tho' Bodies politick may gain or be bound by e. n 
TD) 


ny, He that would have a Thing that lies in Gr ant by 
ton, muſt preſcribe in himſelf and his Anceſtors, whoſe Heir | 
s by Deſcent; not in himſelf and thoſe whoſe Eſtate 1 
leſs the Nye Efate is but a Co to the Thing claim d by 
Preſcription, as in the former Caſe) for he cannot have their Eſtate 
that lies in Grant without Deed, which ought. to be ſhew'd to the 
Court. But af Things that are appendant td a Manor, Lande or 7 
Tenements, it is otherwiſe; becauie the Manor, Ge. might pas 
without Deed. Nothing can be preſctibed for, which cannot be puch 133. 
ailed; by Grant at this Day. One cannot make Title w Han, . 
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but only to Rent ot Profit cut of Land. It Nia 


* 4 Rep. 31, to a ſim and is always — Inheritance 
"Bp N taken. A Cuffom is han, and 
ae is alledged in no Perſon ; but is wi in ſome Manor or other Place: 


As chat there is a Cuſtom Time out of Mind within the Manor of of 4 
that all the Copyholders of the ſaid Manor have had and uſed to haye 
Common of Paſtute in ſuch a een pats er af the 
faid Manor. $5438 #1 

4 Rep. $1438. Thus it muſt be, e — — Cation againſt 
his Lord. For a Copyholder cannot lay a:Ptefcription 
and his Anceſtors, by Reaſon of the Baſericſs his Tenure, 
Therefore this is allow'd for Neceſfity. But when he claimeth 
Common or other Profit in the Soil of a S/ranger, he muſt pre. 


ſcribe in the Name of the Lord of the Manor, ſuiz.) That the 


Lord of the Manor and all his Anceftors, and all thoſe whoſe 
Eſtate he hath, have had Common in ſuch @ Place for them. 
ſelves and Tenants at Will, &c. Cuſtom (1 4d Fon is EC . 
alledged in no Perſon; and this ſerveth for 

ſeride in their own Name, 22 airs" 
as Inhabitants of a Town. Alſo a Cuſtom: may be. alledged, 
when it is referred to inſenfible Things, as that all ſuch Land 


are deviſeable. 
| DDE ene 
146. uh; ly incident. yo Fe ED —.— 


* 


ohne 5 ime (as bach n ſaid) by Common Law muſt be beyond 


of Man. "Bus if there: ib a faſicient/Proof'by Re 
| _ Vriing to the contrary, TO e l e 


1 Roll. Abr. AP muſt not be laid in an Uncerraingy, or in the 
n Digundine, av againſt the Publick Good; as to do a Thing which 
oboe. 
atrve. F443 inn ter S013 

*Lit. 310. {,5 "Tenants in Common may be by Preſeription; but not Jointe- 
1 1nd"114..nants, becauſe there is a Survivorſhip betwixt them z nor Tenants at 
Will; In that Caſe of Tenancy in Common one may make Title 
* Bell. Abr. to Landi by Preſcription. * An Attorney at Law may preſcribe, 
1 Ven 28. that he and all the Attrncios of the Court have uſed to have Time 
6 Rep. 60, aut of Mind ſuch a Privilege. Such a Preſeription/ may be in 
i e e Rae 

to Perſons not to a Place. It may be in 
$ but to claim an Eaſenen 

ret cnet Prod A Man may peeſctibe, 

the Pariſh SS mT — 


: 


are not a Corporation. nm ee Toda 9g a. 
7 Rep. of. No onecan — 


n 
8 ———— — Fe- 
N Felons of themſclves, Fugitives, of thoſe that are pet u 
ante. the Exigent, ere ee kr ce may were Title ee 
n Sr. But one may make Tirte by a 
only to Treaſure-Trove, Waifs, Eſtrays, Wreck of des. 
r 


—_” a... A 


To TESTS, 


Years; but it may be loſt by Iaterruption in the Right; as if o 


C Harz. Laur of England. 

Royal Fiſhes, Fairs, Markets, Frank" Foldage, che Keeping of a 

824 Toll, to have a Corporation by Preſeription, Sc. n 4 
The Title being once gained by Cuſtom or Preſcription,” it can- | 

not be loſt by * Interruption of the Poſſeſſion: for ten or twen den ud 

2 053. 

hath had a Rent or Common by Preſcription,” Unity of Poffeſfion * Abr. 

(or a Poſſeſſion of the Land with the Rent or Common) of as high 271. 


and durable Eſtate, is an abr in the — A 15 | 
"Decimandi being alledged by Preſcription for Tithes of Lambs; 8 
the Payment of Tithe-Lamb in Specie for twenty Years laſt paſt | 
did not deſtroy the Preſcription.” If ane that hath Title to a Com- 
mon by Preſcri 1 tak NA gn of the Land, after the Expira- 
tion of the Leaſe, he may ſtill clai Preſcription : For 
penſion was only of the Poſſeſſion. * "7 bra jo Mt Ove f 
By Unity of Poſſeſſion, Preſcriptions for Matters of Intereſt | and B70. Eat. 60. 
Profit, as Rents or Commons, are extinguiſbed; but Preſcriptions 3 L4 Ray. 
for Eaſements, as for Lights or Air, are not extinguiſhed by Unity n 
of Poſſeſſion: But after the Unity of Poſſeſſion is detertnined, and 
the Things ſevered, the Eaſements will revive. And. 
» Tho' a Houſe or Mill falleth by Default of the Owner or other- 4 Rep. 87. 
wiſe, he may rebuild it upon the fame Foundation; and all thoſe 


Things, that were r appurtenant to it, ſhall 
a 


0 ; 
A Corporation that Privileges by Grant or Preſcription, tho Step. 113. | 
they Se ieeleiachl by another* Name, yet the new Bod L rr 
have all the Privileges that the old one had. If a' Court held by * a Rell. Abe. 
Preſcription is Samet and confirmed by the King's Letters Patent, *7* 
this does not deſtroy the Preſcription ; but the Court may be hel 


by Preſeription as before.: . And if one claims any Thing by Pre- 


ſcription and alſo by Charter, if the Charter is not contrary to 
— Preſcription, it ſhall be good by way of Confirmation, as ſome 
. | | | wy , | | L #7 "v4 
What hath been ſaid concerning Catom with Relation to AF of se g G 
Parliament, the ſame may be ſaid of Preſcriptions,''- OO ane ü 
I ſhall fpeak-of the Time of Limitation of Writs and Adiom when 
| come to treat of Achim I have ſpoken already of Title by « gee 5. 4. 
Preſcription in Lands by Fine and duns, and 'of the Title ch. 4. pod. 
— 4 moveable by buying in Market Overt*, by Wulf, Stray, . f _ 
tecks. eee ee I einen eee 213. 
- © By the Canon Law the utmoſt limit of Preſcriptic is' but forty ant. 5 
Years. But this Preſcription is not allowed by the Common Law. 33, 65 49 
Now, upon what hath been ſaid concerning Preſcription, you 
may obſerve, that a Preſcription properly ſo taken is a Title or 
Claim of a real Intereſt or Profit in the Land of another; which 
muſt 1 according to certain Rules; and that it 
5 not like a Cuſtom, or improper Preſeription, that is by way of 
Dicharge, or for Eaſement, or for Matters of petfonal Exemption | 
ege. ; | - L das  $- 34 af * : 


or Priv 


v. . % " . oO * . vs 4 * | I N , " 
the Inheritance is caſt upon the Lord, ni were Garage i 
Purchaſe. Of which in the next Chapter. 
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Alalliplar interruptio non tollit ROY: Matic ans 2 Inſt, 654. 
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Thus 
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Thus Lands, Tenements and Hereditaments may „un 
Occupancy, Deſcent, Purchaſe, Preſcription, and Eſcheat. I proceed 
to ſhew, how they may be forfeited or ig; which may be called 
a Way of acquiring too, in reſpect of the Perſons that gain by the 
Loſs, But the Method will be more diſtinct, if I do call it rathe; 
a Lyfing than an Acquiring. Fire 1 Yor ee 


* 
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How Effates in Lands, &c. may be forfeited or bf 
(viz.) 1, By Alienation of a particular Tenant. 
2. By Alienation in Mortmain. 3. By NNon-perform- 
ance of a Condition. 4. By Waſte. 5. By Bankruptyy. 

6. By Eſcheat. 7. By Diſſejſm, Abatement, and 


How Eftates ＋ Ouching the Forfeiture of Lands, Tenements and Heredita- 

in Lands, Ce. ments in Criminal Caſes, I ſhall ſpeak in the 4th Book under 

Cid or löl. the Title Forfeiture. Here I intend only to ſhew how Eſtate: in 

Lands, &c. may be loft in Civil Caſes, as by the Alienation of a 

particular Tenant, By Alienation in Mortmain, N thyme 

of a Condition, B 6 24 By Bankruptcy, By Eſcheat, By Diſeifn, 
Abatement, and Intruſion.” N 


By Alienation I. An Alienation is a Transferring one's Right and Property to 

Tun another. But ſome Alienations are forbidden; as an Alienation by 

2 1Inſt.111,b.4 particular Tenant ; as by a Tenant for Life, which infers a For- 

d Inſt. 233 b. feiture of the Eſtate. This Forfeiture may be either, 1. In Pars, 

251-a or in the Country out of a Court of Record, as where a particular 

$8 Rep. 44, Tenant (not being an Infant or Feme Covert) maketh aver a 
| Eſtate, that lieth in Livery, than he may lawfully make, 

the Remainder or Reverſion is deveſted. (But in Caſe of the Ki 

it is a Forfeiture, though the Remainder or Reverſion is not dev 

out of him.) Therefore, if Leſſee for Life by Livery alieneth in Fee, 

or Leſſee for Life maketh a Leaſe for the Life of another, or a Gift 

in Tail, it is a Forfeiture of his Eſtate, Thus it is if Tenant io Tai 

after Poſſibility of Iſſue extinct, Tenant by the Curteſy, Tenant in 

Dower, Tenant for another's Life, Tenant for Years, Tenant by Su- 

tute-Merchant, Staple, or Elegit, do make a greater Eſtate than they 

* 4 Rep. 23. lawfully may make. But if a Copyholder for Life, ſurrenders to 

1 ee in * this is y Forfeiture ; wr Eftate 

paſſet urr to the Lord, and not by Livery. A particula 

Etre of any Thing that lc in Grant, a be 2d by Gt 

in Fee by Deed. For nothing can paſs thereby but what may lan 

fully 2. By Record, as by Alienation in lexying a Fine, ot luft 


1 


„ 4 eres „„ 
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i Common. Recovery of Lands, whether it deveſt the Reverſion 
or Remainder, per roy ny my nes or doth not de- 
veſt them, 2s in caſe of Things lying nn 

ter Eſtate in a Court of Record; by affirming — ee 
Cerũion to be in a Stranger; as if a Stranger a Writ of 
and ſuppoſes the Reverſion to be in himſelf, — 17 
"ſit the Action, this is a Forfeiture. 

— Fay ro of the = FORE | 
an, Es by ie made and men Charges hall vr be avoided, 1.2, 
[See Of Fines and Recoveries, cb. _ and as to Forfeiture of 
Copybold Lands, ſee of an Efate —— — 1. Ae; 
as to Forfeiture of Offices, ſee cb. 2. ante. 

By 11 H. 7. ch, 20. Certain Alienations made by the Wife of the 
e Deaf A Wie as and be to whom the Land 
ſhould come after the Death of the Wife er Magn, poet 
Dead. [See 6 Ed. 1. ch. 7. 3a H. 8. ch. 36.] 
[See 14 El. ch. 8. and of Recoveries, . 3. ante. ] 27.1229 


- 
W = 


II. A Forfeiture of Lands may be by Alienation 9 — 
| Mortmain (Mort main a dead Hand) is an Alienation of Lands '* Mg. 2. b. 
and Tenements to any Corporation Sole or Aggregate, Ecclefiaſs 2 If. 75. 
tical or Temporal. The Name of Mortmain is taken from the 
Effect; becauſe the Lords (or Landlords) had nothing from the 
Alience, no more than from a dead Hand, For by Alienation in 
Mortmain, they loſt their Eſcheats, and many Services, which were 
heretofore due. 

An Appropriation of an Advowſon is a Mortmain, or a Grant F. N. B a3. 
of an Advowſon in Fee to a ſole or and n 
Rent extin by a Releaſe to a Corporation. But the Grant of an 5 Rep. 56. 
Annuity cannot be a Mortmain, becauſe it the Perſon 7 Ref. 26. 
"Fs — inal he C of Tithes, beans are Things r $1, 

y 3 the 640. 
piri Cogan AGENCIES 


Eecle 


The Foundation of all che — — was Magna 
(harta, (viz.) 9 H. 3. cb. 36. By which, 

It ſhall not be oful to any, to give bis Lands to 6 
and ta take Wy I et eyes 
tu Lands to any Religious Houſe, the Gift 
ſhall accrue to — Lord of the Fre. 

+ This Statute is interpreted to extend to Lands which x Religious « » lat. 75 


Houſe in their own Hands, tho them not back again 
to hold of the ſame Houſe. —_—— 


— 11 to 
tute, (vix. 
N 


creep ot of this Sta- 
be on as Abbots, Priors, and other Ecclefiafti- 
ſing Lands holden of themſelves, or 
— Ay oo chegyaner other De- 
. Parr, ant other Boku ſecu- 
— . ey were ous of this Starme. 
757 Ed. 1. St. 2. No Per 


0 Sans, eſiaſtical or 


4 Y 
Br os. i „ mm. 4 


04 En Juſtirure. pra the Boon i 
— — — 

And, within:\the Year after the Alienation, the immediate 'Lard of y, 

Fee may enter, wt Bru ry within the Year," then the ver- 
immediate Lord may enter within haf a Year after ſuch Year ; . 
2 deu wur the Ning bal! 'bave- th, 

„ ok ey ee ee e e e 
vices: K das 1 4d 02 nen u 20 89100 » 

This Statute is to be underitvod of ſuch Inhetitances ab rity be 
balden; but of ſuch Inheritances as are not holden, as Rent-Charges, 
Commons, Advowſons, the King ſhall _ chem NN 5 
favourable Interpretation of the Statut. 

But Eccleſiaſtical Perſons found out an Evaſion ald of this du. 
tute; becaut it extended only to Gifts, Alienations, and Conyeyances 
made between them and others. Therefore pretending a Title to 
the Land (which they meant to get) they brought a feigned AQion 
. againſt the Tenant of the Land; and he by Conſent and Colluſion 
was to make Default, and thereupon they recovered the Land and 
entered by Judgment of Law. Wherefore, 

By Weſt. 2. or 13 Ed. 1. ch. 32. When Religious Men and other 
9 Perſons do implead am, and the Party tmpleaded maketh 
Default, it ſball be 1 Country, aber ber the Demandant 
bad Right in the Thing dem ed or no; and if it be found le bad, 
then he ſhall recover Seifin ; bur if otherwiſe, the Ane, 

| ie next Lad the Feel tee 10 
2 2 Inſt. 429, All Actions brought bor any Lands or e ee 3 
430. Senne Inheritance, or a long Term is recovered, are aac thi 
tatute Nr 
. 2 All — VeriiQs ot acterwiſe;;if they ar I 
* 5 e are within ai Statute, as he ee 
ult. A ft WN q 
" Notwithſtanding all theſe. Statutes, Eeclefiaſtical Perſon (not be 
Pref ing able to get Lands by Purchaſe, Gift, Leaſe, or Recovery) pro- 
cured Lands to be conveyed by Feoffment, or in other Mens 
dz ſoft. 75. divers Perſons and their Heirs, to the Uſe of them and their Suc- 
ceſſors, by reaſon whereof they took: the Profits. But, 
By 15 R. 2. ch. 5. Ne Fagfiment, ar other: Purchaſe of any 
and — | Advowſons, or otber Poſſeſſions to tbe Ve " 
tual Perſon, and whereof ſuch Spiritual Perſons take the 72 — 
bereafter be made noitbout Licence o ihe King: ae and the dy ge 
pain of Forfeiture. it Votre Ave 
Thame Loh likens beof Lands Advowſens, and other Pf 
ſeſſions pureh Guilds, Fraternities, imm, een. 
trons, or to t 5 ſe. And, 
By 23 H. 8. ch. 10. #here Fee — Drvſe, 
and other Aci and Aſſurances of Lands, Tenements and\Hereditament, 
and of any Trafts thereef,;\are made to the Uſe of Pariſp-Churches, C- 
pels, Church-wardens,. Guilds, Fraternities, Companis, 
or. Brotherboods, erected and made of Devotion, or by common 
qe without any Corporation, or to the: Uſes. and' Intent: 1 
| ' Obits, or @ continual Service: of. a * far ever, « 
for, threeſcore or. ſcurſaure Years, ar to ſuch like Uſes" i. Intents, ® 
the. Prejudice. of the King, and 10 ather- — and Subjetts, _ ir 
caſe ubere Lands are aliened in Mortmain ; all ſuch Uſes, 3 
þ be 64 of. whatever Name, Natwve, e or they ſhall —— 
berutterly vii. ett un <7 
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55 bar fuch- e may be made 
to continue ee . the Ts me * — 


_— Statute extends jous Uſes. Wee. 
By may give Lands, Tenements or Hereditaments 


withſtanding : cxtals only to aforeſaid” 


44 


\ 4 


Is 
. upon every ſuch Feoffment to teſerye a den * 
0e Pease and his Heirs. ESE ſeiſed to 
their own Uſe, and not to the Uſe of the Feoffor 81 


65. 2. cb. 36. 405 | 

[See 32 H. B. cb. 1. and 34 835 8.8. eb. x. an 

he EE For the of kee and Folks 
3 cb. 4. Concerning Commiſſioners 202 

ob 


nemme 

2. ch. 3 Owners Impropriati „ Tirbes o Þ 
co of du te I Forage Fen 2 
where they lie, or ſeth my, a Truſt for the nit of 


ſmage or Vicarage, or of the Curates thereof, where 14 — 
ts 4 and no Vicar endowed, without any Licence | 


"Aud if the Maintenance Par, FERC | 
1 not amount to _m —— ele 9 


chaſe to him and his Sarge Landi, T. ent 
— Rents, ts Rents, The or or other n without 5 ö 


25 8 W. 3 3» ch. 
es Politick to alien in 


{See 18 Kd. 3 
Joy Perſon 24K We 
Arne, by Detd tnrolled according to 


» 
11 
* 


dec 


2 n 37 Hs. cl. ad. 31 H. 8. ch. 13. 1 K. ms 
5 90. 2. as 36. After 246b of June 9 a6 Vans Lands, The 


kements, 


7 Val L N 14 


ay wap Z: 


e 72 _— _Bobx If - 


'# * Bone of . any CBaritable Uf; unkeſs fuch 6 ft, re 
Appointment, or Settlement (except of Stocks f the Funds) © net 
A Deed indented, Lale and ed, in the Preſence of two or more 

' credible Witneſſes, twelve Kalendar Months at leaft befare the Pal 


fab Donor or Grantor, including the De s of the Execution and Hear 
And be inrolled i in Chancery within ix dar Months next 1 5 
Execution 9. 7 and unleſs ſuch Stocks be transferred in the publ; 
Books fix Months Jl efore ſuch Death 45 Sons. 2 r 
the ſame be made to take Effect in Poſſeſſion for 4 72 * 
Immediately, woithout any Power” 17 Revearic ſervation, 25 
Condition, Lianitation or Agreement, fa or the 7775 the 7 
Grantor, or ” any claiming under bim; and all fuch G 
made in any other Manner or Form ſhall be ge , Fe 
But not to extend to Purchaſes or Transfers Jing really aid bot 
fide, for a full and valuable Cres, or to any Dise ou to or 
in Truft for either of the two noerfities," or TC "Go 9 8 7 
Learning within them, or the Cilleges of Elton W 
minſter, for the better Support and Maintenance 175 the Scholars - 
5 the Foundations of Faton, Wincheſter, and N nor 


Didees of any. e real or  perſinal, Hing or 10 0 


mer 25 fuch * Hibuſe' nal be capable F tali 1 
or on more ons ſons than ſhall be equal in une fo- 


of their Fellows, or Students where there are 10 Fellows, excluſrve 7 


the en. annexed to the Headſhips. 
By Non-Per- By Non-Performance of a Confition (whether expreſt or in. 
2 ce of & Med 55 EK 1 Lad. &c. may be forfeited or loſt. [See of 


95 Condition, B. 2. ch. 1. Of the Forfeiture of Offices and 
ſes, and of Conditions, cb. 3. ante.) | 


By Waſte. IV. By Waſte ; therefore, 1. What is Wafte. 2. How hjLas 
. forfeited in Waſte. 

a11oſt.g2.b. 1, * Waſte (Vaſtum d Vaſtands, to Waſte) T Spoil or Deſtruc- 
53:% c. tion in Houſes, Gardens or Orchards, Dove-houſes, Parks, Warrens, 
1 Fiſh-ponds, Trees, Woods, Land, Cc. to the Prejudice of the Heir, 
_— Rep. 109 him in Remainder or Reverfion. A Licence or Conſent is 
poſed here to be wanting. [See Stat. of Marlbridg. or 52 H. 4. 
655 ] The Leſſor by Law may enter at ſcaſonable Times, to fec 
51 The "Waſte is committed. And if the Leſſee hinders his 

entring, the "Leſſor may bring his Action on the Caſe. | 
There are tu Kinds of Waſte, voluntary and permiſſfoe. olun- 
tary, by Onſen. or by pulling « down, 1 Permiſfrve, by Negli- 
ce or as not re ng. 5 are equally 1njurious 
to kit that hath the Yee jt Wl if wc ory 
af. 53.8, Waſte may be committed in Houſes, by pulling them down, or 
» laſt. 145. by ſuffering them. to be uncovered, whey the Timber becomes 
IB Ho rotten, But if the Houſe was uncovered when the Tenant entered, 
| it is no Waſte in the Tenant to ſuffer the Houſe to fall down. 
the Timber belongs to the Leffor. If he pulls it down, it is Waſte, 
© 4 Rep. 6g, tho' jt was ruinous, unleſs he builds it up a © Alfo if Gl 
Windows (tho' glazed by the Tenant himſe be broken down ot 


12 Rep 139 carried away, it is Waſte ; for it is Part of the Houſe, the ſame is of 


New Chimney-pieces ; tho” in ſome Places they pretend a Oafton 


ERC ee ee Ce em 


r 


RA 


. Waſte in Houſes. | 

1. Te nat os Nut- Tower 6 at, . 
in the Garden 'or' Orchard, it ee Z 2 r fee. —— | 
„ * 


* not left, as he 
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down within the Termz if dey Let b ihe old Chim- 3 
0 bee . it is of Wainſcot faſtened by Nalts Scrues or Irons 
— ro Poſt or Walls, Benches, Doors, Furnances, Gt. ftr · d to the 
ouſe, either by him in Reinainder er Reverſſon, or by the Tenant 
himſelf. If Wainſcot, Benches Furnantes, &s. e det Hd, e, 
may be taken away at ' any Time.” Aud a fixed Futnace may de 10 
taken away at any Time within the Term, if ts nbt fixed to the 
Walls or Poſts n 5 to che Right of the'Tenant to 
take away Chimney-pieces or pur up by bimfelf, the 
Law is not fo ſtri& now as formerly; N 1 take them down 
during his Term, put up the old ones e and leave 
the Houſe in as good Condition as he found it.] If Ils down 
a Malt-Mill, and builds a Corn-Mill, it is We tho's the"Corti=\ Roll. Abr. 
Mill is of greater Value. If the Tenant build à new Houſe it 1 . 
Waſte, {But this muſt mean where the Tenant-doth not build it 3,3. 
equally good wich the old one, or not the ſame Size; ] and then 
he ſuffers that to be waſted; it is „ Houſe fall 
Tem or is buen b rown do]. by. Plowd. 20. 
— Ce. — the n he eras he ſhall not N fp oy % 
charged with Waſte, > unleſs he bound himſelf by Covenant, that l Pr. & Sud. 
he would leave it in as good a Condition as he found it. But in Dr. c>. 4: | 
this Caſe, or where the Houſe was ruinous at his coming in and 5 nol mw 
falls down, the Tenant may build the ſame again wich ſuc Mate- Toft 53. 
rials as remain, and with other Timber, which he may take 1 (om 
ing on the Premiſſes. Vet he 'inuſt not make the Houſe leer er 5 ** 
lager than it was before; or ſell the Trees, and with the Money 
build it up; for the Sale is Waſte, If che Houſe is uncovered by 
a Tempeſt, the Tenant muſt in convenient Time repair it; And 
though there je no Timber growi ing upon the Ground, yet che oe, 
Tenant at his Peril muſt keep the Houſe from Waſting. Al Lit. 712 
Tenant for Years is of courſe bound to ſuſtain or repair the Houſe, 
fone ſuffers the Houſes to be waſted, and then fells Timber to repair 
them, this is double Waſte. But in maay Caſes « Tenant fors aft. 3 b. 
l or Years' may fell Timber to repair, tho he is not reed o 
it. As, if a Houſe is ruinous at the Time of the Leaſe made, he 
4 not bound to repair it; but if he cuts down Timber, and doth 
repair it, he may juſtify it. For the Law doth favour the Main- 
trance of Houſes for the Habitation of Mankind. 80 if the'Leſſor 
covenants to repair the Houſe, the Leſſee (if the Lear «does not. 
do it) may with Timber on the Oround repair it, tho 
he cannot * A Tenant may dig for Otavel or . tut. f 3. b. 
0 no Pit was open the Time ofthe Lee) ee 
e 
2 If the Houſe is burnt by ligence or-Miſ _ 
— aſte/” {See b An. ab. 3. n Thos of 
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= a Tenant of a Dove-bouſe,) Park) Warren, Virary.or Beal 2. n 


does take ſo many Pigeons, &c. as that ſuch ſufficient Store * Ian 
fond there when fi mend, A Wale, | 
| F 1 : 
3 N 


Ss * — 3 
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308 An Iuftitute of the Book II. 

And to ſuffer the Park-Pales to decay, whereby the Deer are loſſ 
or diſperſed, is Waſte. 1 e 7175 

4 Bep. 62, As to Waſte in Trees and Maodi. Trees are Parcel of the Inhe- 

on: 6. Fitance; and the Leflor, after that he hath made a Leaſe for Life 

5 | Rep. 48, may by Dead grant the Trees, or reaſonable Eſtovery out of them 

30, 81. to another and his Heirs, and the ſame ſhall take effect after the 

Death of the Leſſee. But ſuch a Gift to a Stranger is void during 

the Eſtate for Liſe; e of the particular Prejudice it may be 10 

the Leſſee. Timber is , n the Leſſor,” Therefore 

i L the Leſſor may take it away 


r. N. 5 145. pfeſently have an Action of Covenant, for cutting down the Tim- 
5 . 5 ber; for now it is not poſſible for him to perform the Covenant, or 
 7"*P15* to leave the Wood in as good Plight as he found it: But it is other- 


of the Term, for that may be repaired e the Term expires. 
Alſo in Counties where Timber is ſcarce, and Beech or other Trees 
ſerve to build Houſes, they are to be accounted Timber, and to cut 
them down is Waſte. It is the Cuſtom of the Country that makes 
ſome Trees Timber, which in their Nature, generally ſpeaki 

| are not ſo; as Horſe-Cheſnut and Lime-Trees ; ſo of Birch, 

4. Wms (6% and Aſp*. Timber - Trees are thrown. down by the Wind, 

1? Rep 57. the . ener ſhall 8 If a 22 7 the 

17 Rap. 81. Genmivs ao: be da d by 5 

„ Deftruion./ To ent down Willows, Beech,” Birch 

| Maple, or other Trees, ſtanding in the Defence of the Houſe, i 

alſo Deſtruction. - If there is a Quick-ſet Hedge of White-Thorn, 
and the Tenant ſtubs it up, or fu it to be deſtroyed, it is De- 
ſtruction. And for all theſe; and the like Deſtructions an Action 
of Waſte lieth. For Maſte and Deſtruction in a large Senſe are y- 

« flat. 53. b. To turn Trees into Coals for Fuel, when there is ſufficient 
dead Wood, is Waſtr. * Ti þ 15 264}. 03 pet It 

1 Toft. 53. b“ The! Tenant may take ſufficient Wood to repair Walls, Pales, 

e Fences, Hedges, Ditches, as he found them; but not to make theſe 
a-new. And he may take ſufficient Plow-bote, Fire- bote and other 

> Roll. Abt. Houſe-bote. He may alſo cut down * Underwood at ſeaſonable 

Roll. Abe, Times. A Copybolder without Cuſtom. may cut down Timber 

go8. to repair his. Copyhold: Houſe ; tho by Cuſtom he may be r- 
ſtrained to cut them down without Aſſignment of the Lord or bis 

k Rep. 63. Bailiff, A Tenant alſo may cut down dead Wood. 

11 Iuſt. 53. b. As to Waſte in Land, it is to be obſerved, That if a Tenant 
converts Arable Land into Wood, or Wood into Arable Land, d 


Meadow into Arable, or Arable into Meadow, or Paſture into Ar 


ble, it is: Waſte. For it not only changeth the Courſe af the Hu- 
bandry, but the Proof of the Landlord's Evidence of his Eſtate. 
= 2 Roll. Abr. If ancient Mcadow-Ground beyond the Memory of Man, or Brook 


$14. Meadow, is plowed up, it is Waſte. But if Mcadow-Ground — 
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been at any Time Arable, or ſometimes Meadow and ſametimes 
Paſture, it is no Waſte to plough it up. Therefore ſuch Meadow * = Rall. Abs. 
muſt be defended from being plow d up by Covenant, (via.) To 

y ſo much an Acre (as five Pounds an Acre, &c.) if the Tenant 
doth plow it up. For an abſolute Reſtraint to plow is void; [N.] 
becauſe Arable is to be preferr'd before Meadow. It is Waſte to afl. 53. b. 


were not open when the Tenant came in, is Waſte j except 
the Gravel, Clay, Sc. is for Reparation of the Houſe. If one « lat. 


54. b. 
2. 
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05 a f Time of 
with the Mines therein, 

Mines only! But if there is no open 
the Land 1 all Mines, the Tenant 
the Profits ; otherwiſe thoſe Words 
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that he ſhall permit Waſte ta be, ne. 16, 
Or 


* 
* * 


may take the Pafſe Comg- 299. 
| - R | * ] 
of the 


Chance: y. b 
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the-Reverfion, either wn” © 
xr Lands, let”: he-. 
A Patron a: <p 
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« 11ſt. 54. a, If Waſte is done Sparjim, or here and there in Woods, © ſo mach 

| 2. ſhall-be recovered wherein the Waſte was done. And ſo in mach 

ah ſo many Rooms ſhall be recovered wherein the Waſte was done. 
But if the en Contents mee en all Gul 


. 1 be habe by F of implied 
R y he enters or "recovers y orce an 
b ;Inft. 233 b. \. Ocnitition; ſhall not avoid -Incumbrances. ' > 'But if a Te. 


234- 4. nant for Life grants a e for Years, and afterwards doth W 
and the Leflor recovers in an Action of Waſte againſt the Tenant for 
Life, he ſhall avoid the Leaſe made before the Waſte done ;- becauſe 
the Action of Waſte muſt of neceſſity be brought againſt the Leſſer 
for Life, to recover the Place waſted; which muſt bind the Lees 
| for Years: But a precedent Rent granted out of the Land ſhall not 
be avoided. For if Leflee for Life grants a Rent-charge, and after. 
: wards doth Waſte, and the Leſſor recovers in an Action of Waſte, 
he ſhall hold the Land charg'd during the Life of Tenant for Life. 
But if the Rent og grenades done, the Leſſor (hall 
avoid it. 
None ſhall have Judgment to. recover in an Aion of Waſte, 
. lal. 54.8. where the Waſte is of © ſmall Value. Yet the Law will take No- 
2 laſt, 306. tice of Waſte in Trees to the Value of three Shillings and four 
Pence, and ſuffer Judgment. And many Things togaher may make 
Waſte to a Value, and amount to a Forfeiture. 
« 3 Inſt. 204. Dilapidation or Waſte of Eccleſiaſtical Palaces, Houſes — 
11 Rep.49- Buildings, is a good Cauſe of ee en e (9) an Adlon of 
12 =* the Caſc will inne 
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&. * 1. Whomay bei Bankrupt, and what As make a Rankrupt. 2, How 
5 are Lands and Tenements forfeited or loſt by Bankruptcy. 

4 Inf. 7. 1. A Bankrupt (from * Banque a Table, and Raute the Sign of 

the Table that was fixed in the Earth): is deſcribed by our Statute 

Law; and is he or ſhe that hath gotten other Mens Goods into hu 

or her hands, and hides in onder to deceive; his ur bern, 

n 5 . 5. * Bel of 
—.— ch. 7. J any P on r, Merchandiz, 
n hag the Tra groſs, or in retail, 


Fr living by 21 eee 


Lu 4 — 75 or 3 252 
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fraud. or - binds Creditors ; Or, 
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. or his or ber 1 — 
4 of male able made fret en, Ker 
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whereby bis or ber Creditors ſhall or may be. defeated or delayed ir 
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De minimis non curat lex. 1 Inſt. 54. 2. ,. 
* Intereſt reipublice ne quis re ſua 9 37. 
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C Has. ”"_ "Laws of. England. of 
7 h. 19. Every Perſon ufing the Trade of Merchandiſe, 25 
85 ne or . 7 the 7. 4 25 Profeſ "of 4 Seri vener, i 

erving other Men's Montes or Eftates into his Truft or Cuff 


foal either by himfelf or others obtain any Proteflion (except _— 


Parliament) [See 7 An. cb. 12.] or ſhall Ur or exhibit 
ku King or any of his Courts any 1 or- Bill, thereby to Com- 


fel his Creditors to take leſs than therr ju Debts, or to gain Time for 


the Payment thereo ng arrefted for Debt, ſhall after the Arreſt 
lie in Priſon rd of Fee" or more, or being arreſted or a juſt Debs 
of a hundred Pounds or more, ſhall eſcape out of ien, * 
adjudged a Bankrupt. 

[Nete, The other Deſeriptions contained in the former Act, and 
not mentioned above, are repealed by 10 An. ch. 15. and any ſingle 
Act is ſufficient to make a Bankrupt; and it ſeems that ſuch Act 
of Bankruptcy, if it is clear and plain in its Nature, can't be Je pare? 
by length of Time *, or afterwards appearing publickly, aling « Caſes Temp. 
largely ; but if it was act an cxvely TOON” Act Bankru cy, et. 
then appearin 32 and dealing after ſuch an Act, will 
n che Intent of it, and to F. ont 
eee e his 


21 ny I, ch. 19. "All Statutes concerning Bankrupts extend to 

Me as well Aliens as Denizens, as e nag e 
Jed ubjetts, both to make them ſubje& to the as Bankrupts, as 
alſo to make them capab apeble of the Benefit thereof as Creditors, | 
| ND that 
will make a Laws; nor is it 
＋ es nor Selling only, ok 8 and ling, nor one ing AG 

ere one gets is Livelihood by it 

dach us uy eee as Huſbandmen or La- 
bourers, are not 'Traders within the Statutes :- But ſuch as buy Wares 
and convert them into faleable Commodities, and get their Liveli- 
hood by: buying and ſ may be Bankru enn 
u * Shoemaker, mith, Clothier, But not an Inn 3 Cre. 31. 
ke NA 2 what bee but utters it at * 3 Cro. 549. 
fuc reaſonable Rates as Kl fr with repo © Antmdance of f.. Abe. 
dervants, &c. | 686, 687. 


et hath boon bald that d Hier ent tie Fett. 14 119 
3 and 18 


s Geo. 2. ch. 30. Perſons dealing as. 2 
Fu are liable to the Statutes concerning Bankru 201 _ 
127 14 Car. 2. ch. 24. No Perſons Adventurers fer putting into the 443 
Eaſt India or Guinea Company, or the Royal Fiſhing Trade ſhall be 
taken to be Traders within any of the Statutes of Bankrupts. Provided 


that Perſons tr, trading in mg edu * 
Companies, 


ing 72 2 be liable 1 * on. hal 
ki Þ hug] hat biable to the Seat atutes of of England, We 


5 Geo, . ch. Geo. 1. ch. 19. 
Mk [erg 605k a enn 


B 6 6 r 4 
2 1 Þ. ral, 1 be r to the Statutes Für. 
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36 Fat Hons of the "Book a 
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or 41 77 Taxes granted by ein avg . as feb, 
be deemed within the Statutes concerning Bankrapts. 


2. How are Lands, Tenements, and Herediaments as, clue 
u by Bankruptcy ? 

"When a Commiſſion hath iſſued under the Great Yeal, upon 
tition to the Lord Chancellor, of ſome one' Creditor, Aube bi 
amounts to the Sum of 100 l. at leaſt, or of two Creditors whoſe 
"Debts amount to 1 50 J. at leaſt, or of three ar more Creditors whoſe 
Debts amount to 200 J. at leaſt, (who muſt alſo before the 

bts, - 


the Commiffion make Affidavit of the of their De 
that the Party hath committed an Act of Bankruptcy, and ao 
give Bond in 200 J. Penalty for the proving their Bebe ar and the Bank. 
ruptcy, and duly W ng on the Commiſſion) and the Co 
- Honers appointed by ſuch miffion, or the a Fant the of wa 
have met and dealt in the faid Commiſſion, and 
Bankrupt; all the Lands, e Fo-k and 
Copyhold as Freehold, which ſuch Bankrppt had at at the Time 
his committing the AR of Bankru aut i 6, 85 
Right of his Wife, or e wi Wife, Childre® . 
Perſon, as to the Bankrupt's de whether in 
Reverſion, or Remainder, or Whether in Fee-firpple, Fee-tail, for 
Life, or Years; and alſa all fuch Eftates as ſhall come tp the Bank. 
rupt after the Act of Bankruptcy n ing and Al- 
ble + his eh 14 N. none, 850 
ſold and convey e Comm A e major 
them, for the Benefit ade ban the Ban Eteditorz, e 
according to the Directions of 50 bid Teveral Satars of 1 1 E. 
ch. 1. and 21 Ja. 1. but more particularly agcording 
ch. 30. and ſuch Sale ſhall bind the Bapkrypt and his 
other Perfons whom the Bankru "ie hve might have bart d = | 
Recovery or otherwiſe, (unleſs 9 Remainder be : 
i WR King, Kan e be of che King: and alſo ſhall be 
inſt a ons claiming under him 
* 5 his committing an A of Bankruptcy by py 
* z Id. Ray. be Lord of the Manor under whom fach Cy Cee 
Id. 


1002, 
The Statutes do not extend to a on ern ly 
the Bankrupt before he became a' Bap Reo 
And h 27 22 ch. 19. No Parcha bt A rn re 
o 
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Con deration ached Virtue 
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ment of the Money. And ne ſuch Tender and Payment, they 


hall have Power to ſell the Eſtate. And any Eſtate w 
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Cap. 4. Laws of England. 32 
—crupt is jointly ſeiſed may be ſold, (as to his Share) by the Com- 
— mh But not ſuch as he hath only as a Truſtee for an- 1was. 314; 


* Bankrupt hath Land in the Right of his Wife, only his 
Right therein durin the Coverture, can be ſold by the Commiſ- 
:-vers. And notwithſtanding the Bankruptcy, the Bankrupt's Wife | 
ſhall have her Dower in his Eſtate, and the Eſtate muſt be ſold 
ſabje& thereto, if the Marriage was had and the Eſtate came to the \ 
Bankrupt before he committed any Act of ATCA Offices of 
Truſt which are annexed to the Perſon, cannot be ſold ; but Of- 
fices of Inheritance, as Keeper of a Foreft, Warden of the Fleet may. 
And a Poſſibility of Right, or a contingent Intereſt in the Bankrupt, 
is aſſignable . (See 5 G. 2. ch. 30.] d ; Wms. 358. 
When the Bankrupt's Lands are fold by the Commiſſioners, they 3 Wan. 133. 
muſt be ſold by Deed indented and inrolled in one of the Courts 
Record at Weſtminſter. And, ory 
By 5 Geo. 2. ch. 30. To enable Purchaſers under Commi, of 
nds to make out their Title to the purchaſed, the Lord 
(bancellor may, upon the Petition of any Perſon, order the Commiſſion, 
ond the Depofitions and Proceedings thereupon, to be entered of Record. A 
tru: Copy of which Record, figned and atteſted by the proper Officer, 2 
be given in Evidence, to prove the Commiſſion and tcy of t 
Perſon, and other Matters, in caſe of the Death of the Witneſſes 
proving ſuch Bankruptcy, or the Loſs of the original Proceedings. 
The Commiſſioners alſo have Power by the aforeſaid Statutes, 
to diſpoſe of the Bankrupt's u Eſtate, or ſuch Goods, Char- 
tell, Debts, and perſonal Effefs, as he had, and was poſſeſſed of, or 
intitled to, either in his own Right, or in Right of his Wife, or 
which any other Perſon had or was poſſeſſed of in Truſt for him, 
at the Time of his becoming a Bankrupt, (tho' the Bankrupt hath 
fold them in Market-Overt; for the Sale of the Commiſſioners ſhall 
have Relation to the firſt Act of Bankruptcy) and alſo of all ſuch 
perſonal Effects as ſhall come to him at any Time after ſuch Act 
« Bankruptcy, and before his obtaining his Certificate or Diſc 
under the Commiſſion ; and if the Bankrupt makes his Debts pay- 
able to other Men, they are as liable as if were payable to him- 


elf. 

But by 1 Ja. 1. ch. 15. No Debtor of a Ban be. in 
Dae, — truly and Bonã Fide 2. his ror of 
before wy as that he was become a Bankrupt. [See 19 G. 2. 

32. infra.] | 

By 21 Ja. 1. ch. 19. The Commiſſioners, or any other Perſons ap- 
panted by their Warrant under the Hands and Seals o the greater 
Part of them, break open the Houſe, Shops, Warehouſes, Trunks, 
or (beſts of the ſaid Bankrupt, where the Bankrupt, or any of his 
Guds, or bis Writings, ſhall be, or be reputed to be, and then ſeize the 
Bankrupt, and his Goods and Chattels, &c. and ſend the Bankrupt to 
N [But ſee 5 G. 2. cb. 30. As to Apprehending che Bank- 
pt. | 

aud (after reciting, that Perſons be become _ Bank- 
apts their Goods to other — 2 2 Hill 
trep the ſame, and are reputed the Owners thereof, and diſpoſe the 


* 


Jame a; their own) it is enafted, That if any Perſon ſhall, at the 
ra Mage, "ho the Conſent of the true 
| 4 


9 


— 


for the Benefit of his Creditors. 
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Owner, in his Poſſeſſion, Order, and Diſpoſition, any Goods or Chat 


aobereaf be reputed Owner, take upon him the Sale 
rs Ad 8 Commiſfioners may ſell and diſpoſe of the ſan, 


The g Oe. 2. ch. 30. is the Statute by which the Procecdings upon 
Commiſſions of Bankruptcy are now principally regulated; and pur. 
ſuant to the Directions of that Act, the Perſon againſt whom a Com. 
miſſion hath iſſued, and who hath been found and declared aBankry 
muſt, within forty=two Days after Notice in Writing left at his Placy 
of Abode, or perſonal Notice if he is in Priſon, and Notice given 
in the London Gazette, or within ſuch further Time as the Lord 
Chancellor ſhall think fit to allow him, not exceeding 
to be computed from the End of the ſaid forty-two Days, and to be 
obtained fix Days before the End of the forty-two Days, ſurtender 
himſelf to the Commiſſioners, and conform io the ſeveral Statutes 
concerning Bankrupts, and make a full and true Diſcovery of his 
Eſtate and Effects; and the Commiſſioners are forthwith, after 
have declared the Perſon, againſt whom the Commiſſion hath i 
a Bankrupt, to cauſe: Notice thereof to be given in the Landy 
Gazette, and appoint.a Time and Place for the Creditors to meet 
for the Choice of Aſſignees of the Bankrupt's Eſtate, and the 
Bankrupt's Eſtate and Effects to ſuch Perſons, as the major Part in 
Value of the Creditors for ten Pounds or upwards, according ty 
the ſeveral Debts then proved, ſhall chooſe, But the Commiſſioner 
may, if they ſee Cauſe, for the better preſerving and ſecuring the 
Bankrupt's Eſtate, immediately (i. e, after they have dealt in the 
Commiſſion, and found the Party a Bankrupt) appoint an Aſſigner 
or Aſſignees of the Eſtate and Effects, or any Part thereof, who, 1 
the future Meeting of the Creditors for the Choice of 
may be removed if the Creditors think fit; and in ſuch Caſe, ſuch 
immediate Aſſignees muſt aſſign over and deliver up the Bankrupt's 
Effects to the new Aſſignees choſen by the Creditors ; and the E 
delivered up or aſſigned to ſuch new Aſſignees are as effectuil 
veſted in them, as it the firſt Aſſignment had been made to them 
by the Commiſſioners. + 
The Commiſſioners at their firſt Meeting, having found the 
Party a Bankrupt, are to appoint three other Meetings, the laſt a 
which is to be on the forty-ſecond Day, and they uſl * gr 
ſecond of ſuch Meetings for the Choice of Aſſignees, and ſeldom 
make an immediate Aſſignment of the Bankrupt's Effects, unlels 
there is Danger of an Extent coming out againſt them (which i 
it does before the Commiſſioners have aRQually aſſigned the Effects 
it will bind them): And if there is any real Eſtate belonging to the 
Bankrupt, the Commiſſioners not only make an Aſſignment of hs 
Effects to the Aſſignees, but alſo a Conveyance to by Bu. 
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Deb 


by Virtue of ſuch B 

have full Power to beate 

Actions for, and recover in the ( 

rupt's Eſtate, Credits, or Effedds; four 

ade Pow k. 

mutual Debts between the Bankrupt and any Perſon havin 

before his Bankruptcy, ſtate and adjuſt the Account ; and wh a 
appear due on the Balance, and no more, ſhall be claimed c Arreſ 


id on either fide reſpectiyely. But by the ane Statute . Ce ti 


7 ſhall-got coigaenes aby 9 Equity, n tak Conſent 
dee ret jor they Tuck Gena for that purpoſe ; and er gBug 
like Conſent, the Aſſignees may alſo ſubmit any Matter relating to 
the Bankru N or compound with any P 1 
the 's Eſtate, ppm tot E 
1 is not = neceſſary for the Creditors to pay any Contribu- 


zon Money towards the Expences of the iſſion before they 
— their Debts ; for by 5 Geo. 2, ch. 30. the Petitioning Credi- 
tor is to ſue forth and te the Commiſſion, at his own, Coſts 


till the Aſſignees are choſen; and at the Meeting for the Choice of 
Aſſignees, the Commiſſioners are to aſcertain. the ſame, and order 
the Aſſignees to reimburſe the petitioning Creditor out of the firſt 
Effects of the Bankrupt that they ſhall receive. 1 
The Commiſſioners may examine, as well by Word of Mouth 
45 on Interrogatories in Writing, the Bankrupt and his Wife *, touch- «i Was. bit: 
ing his Trade, Dealings, and Effects, and alſo every other Perſon 
(for which Purpoſe, they may ſummon any one before them) 
touching the Perſon, Trade, Dealings, and Effects of the Bank- 
rupt, and any Act of Bankruptcy committed by him. | 
When the Bankrupt's Eſtate and Effects have been gotten. in 
by the Aſſignees, the ſame are then to be diſtributed among ſuch 
of the Bankrupt's Creditors as have proved their Debts under the 
Commiſſion, which Debts may be proved perſonally at any Mect- 
ing of the Commiſſioners, or by Affidavit in Caſe the Creditor lives 
remote from the Place of Meeting; but before the making of ſuch 
Dividend, twenty-one Days Notice of the Time and. Place of the 
Commiſſioners and Aſſignees meeting for that Purpoſe muſt be 
given in the London Gazette z and at ſuch Meeting the Aſſign 
muſt produce Accounts of all their Receipts and Payments, and 
what Effects ſhall remain outſtanding, and, if required by the Cre- 
ditots pteſent, be examined upon Oath as to the Truth thereof, 
ud ſhall have all juſt Allowances for what they have expended on 
count of the Bankrupt's Eſtate ;. and the Commiſſioners by Order 
u Writing under their Hands, ſhall direct ſo much, as they ſhall _ 
lhink fit, of the neat Produce of the Bankrupt's Eſtate remaining 
in the Hands of the Aſſignees, to be divided among the Creditors j 
ud the Aſſignees muſt forthwith pay the ſame to the Creditors 
in Purſuance of ſuch Order, taking only a Receipt, from each Cre- 
ditor for his Share. The firſt Dividend ought, by 5 Geo. 2. to be 
made within twelve Months; and a ſecond Dividend within eight- 
pion ig week Bp ar ang ee 
ve not uſually obſery any Creditor who has proved hig 
Debt may petition. the Lord 5 9 50 and thereby compel the 
Aſſignees to make a Divid ene. 
By 5 Gee. 2. ch. 30. When a Bankrupt has obtained his Corti. 
dcue of having duly conformed to the Statutes (which Certificats 
the Commiſſioners. are to ſign, and the Lord arg ud to allows. 
four Parts in five both in Number and Value of the Creditors who 


laue proved their Debts, not leſs than twenty Pounds , 
having firſt Ggned their Conſent. to ſuch Certificate and 1 e.y 
ad the Bankrupt's Diſcharge) he is then free. from any future 


Arreſt for Debts contracted e e his futyre Effects 6 


ue not liable to Commiſſion (unleſs he has | heen 
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Bankrupt, compounded with his Creditors, or taken the Benefft or 
an Inſolvent Act, and hath not ſufficient to pay fifteen Shillings in 
the Pound); and he is intitled to five per Cent. out of the neat Pro. 
duce of his Eſtate recovered in, if ſufficient to pay his Creditors 
ten Shillings in the Pound after the Allowance made, fo as the fad 
* Allowance is not above two hundred Pounds; and in Caſe his Eſtate 
will pay twelve Shillings and Six-pence in the Pound, then ſeven 
Pounds and ten Shillings per Cent. ſo as not to exceed two hun- 
dred and fifty Pounds ; and if it will pay fifteen Shillings in the 
Pound, then ten Poutids per Cent. fo as not to exceed three hundred 
Pounds; but if the neat Produce of the Effects will not pay ten 
Shillings in the Pound, then the Bankrupt ſhall be allowed ſo much 
as the Commiſſioners and Aſſignees ſhall think fit, not exceeding 
three Pounds per Cent. But, 4 EI 
This Allowance, or any other Privilege or Advantage, ſhall not 
extend to an ee whatſoever, who ſhall upon Marriage of 
any of his Children ave given (when he was not able to pay 
his Debts) above the Value of 100 J. or who ſhall have loſt in one 
Day the Sum of 5 J. or in the whole the Sum of 100 J. within a 
Year before he hecame a Bankrupt, in playing at any Game what- 
ſoever. [See 5 Geo. 2. ch. 30. At large.] 
If an Executor becomes a Bankrupt, a Legatee ſhall be relieved 
as a Creditor. A __ or Bail may come in as Creditor, if he 
| hath paid the Debt. By 7 Geo. 1. ch. 31. One that hath a Debt 
« 2 Str. 1211. nf yet payable * may prove his Debt and receive a Dividend, upon 
| Allowance for Payment before' the Time, (and by G. 2. cb. zo. 
may petition for a Commiſſion) ; but not'if it depends upon a Con- 
tingency whether it will ever become due or not, unleſs ſuch 
IA. Ray. Contingency has happened *. If one truſts a Bankrupt, after he 
1549: 6, becomes a Bankrupt, he ſhall not be relieved as a Creditor. 
5. C. 1043, In the Diſtribution of the Bankrupt's Eſtate, no more reſpett ſhull 
1 160, be had anto Debts upon Judgments, Statutes, Recognizances, or 
* Gur 7228- Specialties, than to other Debts ; * and even tho ſuch Creditors hare 
Talbot 243. ſued out Execution before the . of the Commiſſion, they can 
Was. 92, have no Advantage thereof, but muſt come in only for a rateable 
2 8 Proportion with the other Creditors, unleſs ſuch Execution was 
executed before the Bankrupt committed any Act of Bankruptcy. 
And every one of the Creditors muſt have a Share, Rate and 
Ro like, according to the Quantity of his Debt. [See 21 Ja. 1. 
ch. 19. | 
* Caf. Temp. if lden happens to die aſter the Commiſſioners have 
Talbot 184. dealt in the Commiſſion, tho' before Diſtribution, = nevertheleſs 
the Commiſſioners, may proceed to execute the ſaid Commiſion 
concerning the Bankrupt's Lands, Tenements, Hereditaments, 
Goods and Chattels, in ſuch ſort as they might have done if he 
had been living. But the Commiſſioners muſt account to his 
Heirs or Executors, and pay the Overplus to them, in the ſame 
Manner as to the Bankrupt when living. [See 13 El. cb. 7. 1 Jo. i. 
cb. 15. N 1. ch. 19. 10 An. cb. 15. 3 Geo, 1. cb. 12. 
Geo, 1. ch. 31. 5 Gee. 2. ch. 30. All Which Statutes ſhall 
be beneficially conſtrued for the Aid and Relief of 1 
If the Commiſſion is not duly taken out, or if the Commiſſionen 
do not ue their Commiſſion, the Party injured may by Feu- 
non apply to the Lord Chancellor to ſuperſede the 8 
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© compel the Commiſſioners. to. proceed to give, the Party 

e; The Commilicn is uſually directed to five Commiſſioners} 

|) of them ars flliciime' to d4 any” Af®: wiles id Qocn- | 
„ . 


5 10 An. ch. 15 I n ſhall not dife 
Nan Nr 
—— that was jointly or had made any joint 
Cmtra with ſuch Bankrupt 


By 19 Geo. 2. ch. 32. No Perſon, who is bona fide g Crediter of 
any , in reſdect of Goods na fide ſold to ſuch 
oy Bill of Exchan e bona fide drawn, negotiated or accepted by Tuch 
Bankrupt in the uſual and ordinary courſe of Trade, hall be le to 
repay to the Aſſignee any Money, dA fore the Suing forth of ſuch 
— was bona 445 and in the courſe ſe of Trade, received 
ſuch Perſon of ſuch 2 befi ore ** 75L receiving the 
E Ball have Novice that he is become Bankrupt, or ts in in 
Circumſtances. 
, "_ gee in any Bottomree or Re a Bond, and the Aſſured 
Policy of Inſurance made and entered into, upon a valuable 
eration bona fide, ſhall be admitted to claim, and after the Loſs 
re. ny Il have happened, to his Debt, and receive a 
Manner as if it ha bed See 
16 ain, i Mon; and the Ban ſhall he harged from ſuch Bond 
and Policy, and have the Bene of the fe * Statutes againſt Bank- 
rupts, as if the Loſs e ne 


before the Iſuing of the Commiſſion. 


VI. Lands may be loſt by Eſcheat, Eſcheat (from Eſcheair, Ef- Ry Eſcheat: 
yn to —_ ede . by Accident to the Lord _—_ _ 13. 
are holden ; as want © Heir general or ſpecial, or 

Riny of his Tenant, whether the] t is becauſe of Out-2b. pa 
, or to be hanged. — Blood makes the Eſcheat 

Lord upon Attainder of Felony; becauſe the Eſtate cannot 

bend. But in Treaſon it is a Forfeiture to the King. 13 

cheats in Treaſon, Felony, &c. under the Title Bar feitures, 4. ab. 5 


pt.) 


VII. Lands may be loſt by Diſeifin, Abatement and Intruſion. By Dima. 
A Diſeifin is a wrongful 1 2 him that is actually ſei- — = OY 
kd of a Freehold. [See 32 H. 8. ch. 33.] An Abatement is when f 1 Tat 277. 
Man dieth ſeiſed of an Eſtate of Inheritance, and between the a. & b. 33 l. b. 
Death and Entry of the Heir, a Stranger doth enter. An Intru- * 

fn is when, between the Death of Tenant for Life and the Entry 

U the Heir of him who died ſeiſed of the Remainder, a Stran 

dach intrude. An Entry alſo upon the King's Poſſeſſions is 

a Intruſion, 

A Deforcement not only comprehends theſe three before-mens- See of Fines 
tioned ; but alſo where any one holdeth Land whereunto another &. 3. ane. 
bath Right by Deſcent or e, he is ſaid to be a Deforceor. 
arr taketh away an Entry only z but is always =" 80 
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18 ite of the Box ll 
An Ufurpation is when a Stranger preſents to a Chorch, and bs 

Clerk is 3 2 before obſerved; or it may 8 
*2Inft, A Purpreflure an Incloſure) is when a => 
0 done to the Nuſance of Een ene n 


| ; * by organ, endeavouring to make that prijate, _ 
4 ich ought to .. S&T 7 61 
J Thus have I ſhewed how ftates in Lands, Tenements, or Hereg,. 
4 ts may be divided, how acquired, and how they may be 
. Farfeited or . „ aro | 
N . 
f. Of Efates in Goods and Chattels perſonal. 
5 Of Eſlates in 1 (a French Word ſignifying Goods) are all Goods more; 
—_—__; r able or immoveable, that are not Freehold ; and may be eithet 
*. nal. real or perſonal. The Word Bona includes them both. Rea, 
q < 1 Inſt.118.b. which concery the Realty, or Lands and Tenements, as Guardian. 
Noy hes ſhips, Leaſes Lands, or Tenements for Years, or at. Will, the In. 
49 3% 99* tereſt in an Adyowſon for one Turn, Intereſts by Statute-Merchar, 
on Elegit, &c. Of theſe I have already treated. Perſonal, 1 
Silver, Plate, Jewels, Implements of Houſhold, and all 
moveable Goods whatſoever, Cattle of all Sorts, Corn ſown upon 
the Ground, (becauſe it comes not without Induſtry; and may be 
given by Will, or forfeited by Outlawry.) Theſe are called Goods 
1 and Chattels „ becauſe they belong immediately to the 
N Perſon of a z and becauſe when they are wrongfully de- 
tained, there is no other way to recover them than by a perſonal 
« Dyer;; Action. But Charters or Evidences concerning Freehold, or Ob- 
3 Rep. 33- ligations, or Deeds, r 
* Nov's Max, Prehended under the Words Goods and Chattels, -* Yet Writing 
of , 
50. + mir lent are ſaid to be Chattels, and Bonds and 
otes, and alſo Writings that concern perſonal Effects only, will 
, paſs either in Deed or Will by Name of Goods and 
_ 58. The i Chattel is called a Property ; md 


of a 

5 Noy's Max, We e ad of Goods and Chattels, whether real « 
20. perſonal ; but to be ſeiſed of a Freehold. For no Eſtate of Inhe- 
e 

d 7 Rep. 17, may have an abſo/ute or a qualified Property. 
= as in Hens, Geeſe, Ducks, Peacocks, but not in Creatures 
q Fn ate Fere Nature, as Wild Beaſts, Fowls of the Air, Fiſhes of 
„ , 133 Sea or in the Rivers, Partridges, Deer, Conies, Hares, &c. 
1 ES 770 15%-one may bave an abſolute Property in Things of a haje Nature, u 
* B. L. C 6d. Maſtiffa, Hounds, and Spaniels. But it is not 
d ſteal them tho' an IndiQtment may be preferretl for a Treſpab, 

or an Action brought ſor for taking them away. A ju 
kfied and poſſeſſory Property is only for a Time, and may be ob 
tained by Induſtry, as by taking Creatures Fer# Nature and — 
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How Efates in Goods and Chattels may be acguireu 
1 ' (viz.) 1. By the King's Prerogative. 2. By Gif, 
q f | 3. By Sale. 4. By Theft. 5: By Teſtament. 6. By 


be acquired, Than. 6. By Almi 


r the King's Prerogative. | $1 
2 As Benda, 7 2 rove, Naiving, Straying, Wreck of 
See p: 215- the Sea, and by Forfeiture, = . 
ch. 5. at the Sb, #2" 
By Gife. Here by Gif?, the Transferring of Things /mmoveable, (as Leaſes 

See of Grants, for Years) and of Things moveable, to one another, may be under- 
P: 265. ante. ſtood. Such a Gift is ſometimes by the Act of the Party ; as when 
23 ive a Thing to another, and even tho' the Donee be 
| * 3 Rep. 26, * abſent, 157 the Pro veſts in him, till he diſagrees. Some- 
F * times by Act of the ; as when a Woman is married, all 
1 b8eep.6:, Goods and Chattels are given to the Huſband by the Marriage 
E. ante. or when one is made Executor, the Law gives all the Goods and 
go" 8 „ to we Executor. ; | 
2 Perk. 57. 8 But ſee 29 Car. 2. ch. 3. 12 | 
Hob. 230. be granted or given Knack Deed, except in 2 pecial Cale 
and a free Gift is without a Conſideration. But if there is 4 
« 3 Rep. 80, © general Gift of all one's Goods without Exception of A of 
&c. er Things of Neceſſity, as Bedding, though it is by this 
may reaſonably. be ſuſpected to be fraudulent to deceive Creditor. 
And though there may be a true Debt owing, a Gift of all one's 
Goods in Satisfaction of the Debt, is void againſt other Creditors, 
tho againſt the Giver, his Executors or Adminiſtrators. For 


nen Eins FT" States in Goods and Chattels may be atquired, 1. By the Kings 
in Gonlrend Prerogative. 2. By Gift, 3. By „ 4 W The 5 
ration. r 


1 . 


LIT 


in reſpe& of his Poverty, or 
Bene er Uſe to be in P 

amount to an Act of Bankruptcy. 
ſhall be made in Satisfaction of a Debt, let it be made, 1. Ina* 
| eren 2. Let the 
1 | Goods and Chattels be appraiſed to the full Value, 

8 is made of ſpecifick Goods in Satisfaction of the Debt, 3. After the 


* 


2 i „ 1 f 2 5 . . ibs ; RE; 36%, 
See 3 H. 3. cb. 4. Concer eds Goods and 
Chattels made in Truſt to the > Ule. of t d. e 
13. El. cb. 5. My ante. | | enn 85 N 
* AGift 1 upon Condition. ht. £4 
[See of R under Title Grants, >. 3 e + 
. N ta of 17 231 1 > eat | 4s * q 7 4 | 
It, By „ ee gs 7775 | 
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« Year, D as to' nay 
a Sum at the Day" of Death,) they are good notwithſſan 
the "Statute. For it doth not appear to the contrary, but 55 
the Payment may be within the Year. e 
* Wan ont 


As when one \ſteals Goods, and fills them io Fairy apd Mater 
© Overt. But the Owner may ſeize his Goods ſtolen at any Time, 
e eee 1 g 
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By Teſtament, V. By Teſtament. N 5 
HFere it will be neceſſary i they 11 e 
its ſeveral Kinds; 2. Who may make a Teſtament; 3. What is 
et What is a Legacy: 5. How a Teſtament dur be 
made 


«Termof 1. A Teflament (Teftatio Mentis) is a voluntary Diſpoſition of 

ea. what one would have to be done concerning 9 — and Chat- 

Finch 167, tels, real and perſonal, after his Deceaſe, with the Appointment 

168... , of an Executor. If he appoints no Executor, the Ordinary muſt 

commit Adminiſtration Cum Teftamento Annexo, (with the Will an- 

1 g ne nexed) and fuch Adminiſtrator is to perform the Will inſtead of 
i. $633 Executor, 

1 A Teſtament js either written vr ative. A written Teſt 
ment is not only ſuch as I have before ſpoken' of in the 34 Ch. 
ter (more A called a Deviſe of Lands and Tenement;,) 
but 0 is ment concerning Goods and Chattels, which 
at the Time of making thereof is committed to Writing, Sign- 

ing and Sealing is not neceſſary to this Sort of Teſtament, fer 

b 214. Ray. it may be made good by Proof ?, without it. A nun Tef- 

ap tament, or Will, is when the Teſtator doth by Word of Mouth only 
declare his Will concerning his Goods and Chattels (for Lands car- 
not paſs by Words) before a ſufficient Number of Witneſſes, who 
after his Death put into Writing what the Teſtator ordered in his 
Liſe-time. [See 29 Car. 2. cb. 3. infra.] 


« Lit. 166. No Teſtament is of any Eick ell after the Death of the Te 


: laſt, 112. b. tator. For one may alter and make void his Will at his Plea- 
| ſure; and he may make as many new Teſtaments as he pleaſes; 
but the laſt Teſtament on ſhall ſtand, the reſt revoked 
« Perk. 479. by the laſt, Vet a new blication of the firſt Will does re 
voke the laſt that was made. n ee e 
oh, be favourably expounded according to the Meaning of the 
Wel Symb. A · Codicil Codicillus from Codex a Book, a Wri ) is a Supple- 
Avg vr oy. a what is omitted, or e 


W ſomething it. "i the ane wth ce 
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* 8 


* 4 th. — 


— — 
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. PEE SIR . x Inſt, : 2. b. 126 
— mortem. Rep. 61: 
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. Ibid. and 3 Inſt. 
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CHAP. 6. | | Laws of 1 England. 


it b without ce N intment of an Executor; and except 

e e one Teſtament, but as may 

Codicils as he pleaſes. * 
If the Teſtament or Codicils are kept from the Exccutor, he 

may force the Party detaining them to deliver them up by the Ec- | 

cefiaſtical Law, and recover them in the Spiritual Court, * : * 


pir 

A ſonal 

' thereof, ſhall be bevy, Farr or AS 

e Ot hr Mouth on, except the ſame be in 2 775 0 
ef the Teftator committed to Writing ; and after the Writing thereof, | | 
read unto the Teflator, and allowed by tim, and proved to be ſo done by | 
three Witneſſes at keaft. | 

Aud no Nuncupative Will ſhall be good, where the fate th 
bequeathed exceeds thirty Pounds, that is not by the Oaths of 
three Witneſſes at, aſt, that were preſent" at the making thereof ; nor 
unleſs it be proved i t the Pirjons prefer or ome of them were bidden 

tv bear Witneſs by the Teftator ; nor- unleſs made in bis laſt Sickneſs, 


i hi wher 28 
Gre e, a, furpriſed ty Sehe), fon hang, and dying 


A Nuncupative Will fball not be proved by the Wi 

Monts, 0 the $ thereof” was 4 to 2 860 
„ after the Making of the ſaid Will. Neither Poll any + Probate 
of a Ni Will pai the Seals of any Court, rl farien Dor 
after the Deceaſe” of the Teftator 5 nor be proved till 5 bath firſt 
ifued to call in the Widow, gd hong. to conteſt the ſame if they 
Ae, in affual Military Service, and n, mm 
7 0 7 San a before the making of his = 


16. itneſſes e 2 Trial 
ze r * 
2. Who may make a Teſtament? | | 
All Perſons (the * King and all his Sabje@ts)" may mabs their \ 4 
Teſtaments, except as followeth. An * Iofent Male winder fourteen bare 
Years of Age, an Infant Female under twelve Years, (or as others Tit 
lay) under ſeventeen Years of cence me We Pe Tn. 
Goods and Chattels. But an t of the Age of ſeventeen Cer- 
tunly may make a Teſtament of his Goods and Chattels, ©... 
ſitte Execators. © Yet ſometimes Wills are made by Infants f 
forteen Years of Age, and the Common Law will not intermedale. 
A Woman Covert cannot make a Teſtament of Goods and Chattels, | 
without her © Huſband's Conſent and Licence firſt obtained. Yet if « perk; cor. 


he then Aged of any Thing, the hath it rather' of the . Rep. 51. 
Giftof the Huſband. Bat of Goods that + hath as *Executrix the . d. 119. 


make an Executor without the Huſband's Conſe ſhe He 
ale br OR TR: I e Li — 


eſt, Symb. 
' If Woman maketh Her Will before Marriage, Taking Huf. e $69 12 * 
and and Covertue "ut at the Time of her Death, is 4 Countermand 5. f, 


Ilia, Lumatichs e tri Gy Tims of their l 
Bang e Se fog. 
W 0 


# 


re 


, 


5 
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1181 


' 6 Rep! 23. 


dif n Memory, (for it is not ſufficient that the Teſtatot hath a 

a wings an Alien ah Perſons convicted and attainted, Re 
* { obs 111. 2 Convict, Corporations cannot make a Teſtament, An Gir. 
OT law in a perſonal Action may make a Teftament of his Goods, and 
7 4288 _ deviſe his Lands. He who is himſelf an Executor, cannot give away 
by Will the Goods, Chartels, and Credits, which he hath as E 
'F if the Pr is not altered by him by Payment of his own 
1 | 8 et if he hath proved the Will, he may make a Contiquation of 
| 11 ecutorſhip; and his Executor ſhall have oy Goods, Chattels, and 
13 N ; Credits, as Executor to the firſt Teſtator. But he may give them 
by Word or Deed in his Life-time, | A Aon, of a Term 
cannot deviſe it, tho” he may ſell it in his Life-time. For the De. 
viſe doth nov take EffeR till his Death and immediately upon his 
Death the Law veſts it in the Adminiſtrator de Bait non, of the 

Inteſtate ¶ See of the Intereſt of an Executor fen.! 
325 5 W. & M. ch. 2. Perſons inhabiting, or having ay 
Geods, Wit N Province of Vork may by their d Wills. die of all 
their al Eſtate, notwithſlanding any Cuftom tothe "wy l 
2 A. . Citizens of York City 1 a i e 
By 7 & 8W. 3. ch. 38. 1 Peron” rocking, K Goods, 
in he Principality "of Wales may mate this Will — and diſ- 
them lo bis Executors or others, af be 9 

1 e eee eee 
art. FA 4 * wha 

BV Ne 1. ch. 18. Freomen of. Linkin, 3 
f Day of June 1725, or o Fremen unmarried ond without'Chi. 
dren, are enabled fo di ;ſpoſe of their Efetts be Will, wen 
the. 


But 5 any Perſon who ſhall be, Free CERES 


22855 ne i * ee * ay” 


> What hm Bord bi | 2 b 0 
1er * Executor is eto t . "SAR 
HE me re . e 
1 6.7 of! expreſs Words, or ords 0 
Neg We 4 N Appointment, Where there is no Exe 
bing 16 cutor, 1 is no Teſtament properly ſpeaking. Land was not 
f _ Syab, WA ginally Teſtamentary. Therefore: ph ſtill — be — wy 
—4 5633, Writing, without making an Executor. N ny. 
cutor i” call'd the T bee If an e y named by the 
Toeeſtator; and (nothing; de ern At 


q 1 + 1 af * 


| my is a Teſtament. | Th 
18 ts 11? AS hot anbing . he 
$3 * 1 Fart, 1 
| ing; Emeendg:) When the/ "Hog {.m 4 —.— 


160 10 47 take hay 1x But ſome Se 
J Nel. Ss of Executors. A Mayor and Commonalty may beExecutars 
91h, e mr ha ater 'ornb, may be 

tor. But when he; born be cannot act as ſuch til Seren: 
n teen Years of Age. And therefore.the Ordinary muſt grant !. 
© Nee: 67+ wee ler der mare Seer Bil:thet Age. rat 
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s where there is but one 
named, and 
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a him or them only that af or 


102, 103. 
Finch 264, 


— 146. 


elke. 
N rin wee. he: (ey 3. Sr. 1. ch. r $5116; 
E 


anne ue the ocher at Law, but he 
nay hee Rell iy Egg. 
9 1» An Executor of his own „ien is he this. is neither Exccuuy 
* Office of Ex bor Adminiſtrator, and yet acts at an Executor; ds when he takes 
ecutor, ch. : into his Hands the Goods of the Deceaſed, and converts them to bi 
ws „ own Uſe, and alſo if he alters the Property by Gift « tho 
- Adwinif/ticr, he had''Letters"2f4 Culligendum — 
5 Rep. 31, himſelf has no Power to give or ſell them; 
37#473;, Goods of the Deceaſed to Creditors or Legatees in 
8 39. | Debts or Legacies; or receives any Debt due to the 1 or 
N 
l. releaſes any Debt due to the Deecaſed, before it is paid; or pays any 
1 8 Debt due from the Dectaſed, except it be wi his own 
An eee eee 8 taketh the In. 
82, 83.  teſtate's Goods and uſeth them; he is an Executor of his own Wrong, 
A and mull be ſued as Executor. For no one can be an /Adminittrater 
of his own Wrong. [See 31 Ed. 3. ch 12. It is the taking P. 
e of the Goods of the Deceaſed that makes him liable as Ex. 
1 — 3 anſwer the Value of them to the 
Swink Part 4. Creditors, even without any ſelling, ufing, or converting of them. If 
8. 23. chere is 4 legal Exceutor that hath proved the Will, — 
Adminiſtration is granted, before the intermeddled, 1 
cannot be an Executor of hiv own Wrong) batis Treſpaſſe 
the Exetutor, Cc. and Creditors) may have their 
the lawful Executor, &c. [But this muſt, be 
e he takes them our of the Poſſeſſion of the legal Executor cr 
legal Repreſemative of the Deceaſed was 
never —— never were Aſſats in his Hande; and 
the Perſon who took them, th aſter a legal Adminiſtratioh granted, 
is liable as Executor of his own Wrong to the Creditors, or may 
be ſued for them by the legal Repreſentative.] And dis ther 
be an Executor or Adminifttator, if the Stranger takes the Goods, 
and rim, to be Executor, by payin 9 ** 
42 charged a. Executor of by ſuch ex 
preſs Adminiſtration. But ali lawful Acts, —— — 
cutor of his own Wrong, are good; and he mult anſwer only s 
75 Rep. 30. far as he acts. An Executor of his own Wrong cannot retain 
for his own Debt againſt another Cxoditor, becauſe then the Ce. 
3 7 the Goods af the 
: tor * $337 


+ Ibid. 
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See 300. 8. 7. Toe: e e n d 

A of rer or Adminiftrmers of Execmors in their own Une, 

_and4& 5W.0&M.c. 24. As to Exvoutars-of 
[Executors or Adminiſtra heal he Co of 

Teſtator or Inteſtate. Ses alſo 25 E. 3. Se. —— 8. 

t This is the Deſcription of an Executor. Let an fg what's bis b 
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and Heir, B. 1. 4h. 6. ante; As 1 
ee 7 rar oerndty nal al 35 ot: hows 
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* 3 Rep. 34- ſhall be Aſſets. But if the Lands are only deviſed to be d 
the Money and Profits of the ſaid Lands ſhall not be accounted any 


Ale of the Teſtator's Goods. [The Law ſeems to be otherwiſe. now 


11 14 Alſo all Goods and Chattels, and Debts that are received or recovereg 
by the Executor by Acfion, after the Death of the Teſtator, ſhall be 
| accounted 4A ſſets; but not before they are received or recovered. For 
* if the Executor do never recover, or get a Debt into his Poſſeſſion, he 


. ſhall never be charged; provided he has uſedhis utmoſt Endes 


' Cutor, ch. 6. vour to tecover it, and cannot do it. Damages alſo recovered 


p. 92. for Goods taken away in the Life of the Teſtator ſhall be Aſlett. 
3 = 4 Ed. 3. cb. 7.) If an Obligee or Creditor is made Executor, 
led 26 b he may pay himſelf before any other in equal or inferior Degree. 
+ Y Do : . 

Office of Exe- If the Obligee or Creditor makes the Qbligor or Debtor ;Executer 
--4 gi it is a Releaſe of the Debt in Law, even in the Caſe of an Infant 
' See p. 2/7. But his Debt ſhall he Aſſets for ſo much to other Creditors, [and 
Fiche to Legatees, or even to a Reſiduary Legatee in Equity,] > if 

e. is not A ſſets beſides. If an Executor of his own Wrong, to whom 


A Temp. twenty Pounds is owing, doth ſeize Goods to the Value of twenty 


een Ae, Pounds, intending to pay himſelf a Debt of that Value, this ſhall be 
0,921. A ſſets in his Hands, to make him chargeable to any Creditor ot 
5 Rep. 30. Legatee, as hath been hinted before. If an Executor alters the 
Property of any Thing —_— to: the Teſtator, as by laying 
down his own Money in lieu of it, it belongs to him. If one 
| recovers againſt an Executor a juſt Debt of an hundred Pounds, and 
* 8 Rep. 132, the Executor * compounds for fixty Pounds, he ſhall not be allowed 
"03: an hundred Pounds, to defraud other Creditors. ' © | 
'zVentr. 358. ! Tho' a Plantation be an Inheritance, yet, being in a Foreign 
| Country, it is a Chattel to pay Debts,” and a Thing that is Tel- 
tamentary. I! 88 * 392 | 
By 29 Car. 2. ch. 3. An Eftate for the Life of another, fall be 
Aﬀets in the Hands of the Executor or Adminiſtrator, if there be 
no ſpecial Occupant, nor Deviſe made thereof, and by 14 G. 2. ch. 20. 
ſ. 9. 1s diſtributable among the next of Kin as perſonal Eftate. 
Rep 9, * Aﬀets ſhall be always intended, till the Executor alledges the 
94 Want of them in Excuſe. TX 4: {a1 Fe het? 
After all the Debts and cies are paid, that which remains 
belongs to the Executor by Virtue of his Executorſhip. [But ſe 
» Plowd.525, of the Intereſt of an Executor above.] * Tho' the Intereſt which 
$35 166, the Executor hath as Extcutor in the Goods of the Teſtator before 
Noy's Max. ſuch Payments, is different from the Intereſt which every one 
„ee os, in his own proper Goods. For an Executor cannot 'by Will 
7 Ra ab. away the Goods which he hath as Executor. But his Execotor 
997- ſhall be Executor to the firſt Teſtator. Neither are the Goods, 
which a Man hath as Executor, liable to pay his own Debts, 
* Dyer 185, if an Executor alters the Property from the Teſtator to himſelf, 
ee paying a Debt to the Value of ſuch particular Goods named by him 
” 5 Rep.31. or by. paying the Rent, and receiving the Profits of a Leaſe, ot 
the Profits equal to the Rent, the Goods and Profits received 
are his own. | 10 2 
loud 277, 3. The 4 Power which an Executor hath is wholly. by the Wil. 
; Rep. 28, And therefore he may releaſe an Action, Debts or Duties, aſſent to! 
cy, receive Debts, and take Poſſeſſion of the Teſtator's 


38. ö 
| Roll Aa, or o any Thing as Executor before the Probate of the Will, if he 
for 


'7. afterwards proves it. But before Probate he cannot bring 


if & 


Feger 5 = 


Cnar.6. Laws 'of England. _ 
for Debts, &c. due to the Teſtator, for he | muſt ſhew. the Teſta- 
ment t proved under the Seal of he Ordihary. But if theres bats Dyer 355 
one Executor, and he dies before. Probate, his! Jn molt bo rams 


of if not, then to the next ofKid. ]-11:-6 HV 6 1 
CC nevten Year of Age, hath asimwch 5 Ky 
Power as another Executor of full Age. But he is diſabled co do J 564, b. 
ay Thing to his own, Hurt; and therefore, if he releaſes a Debt , C 4%½9 
E tho it might have been 

good u 


yment. And if an Infant above: ſeventeen Years of 
258 1 beſore the Debts are „the Aſſent is 
ig a an bes vi, or a'Waſting 
of the Goode, in another Executor of full Age, it ſhall not bind 
him. He cannot — — as Executor, 1 


” 


if the . — 5 
ſue for them at Common Law. If one ſeiſed of à Meſſuuge in * Li. 6 
Fe-fiple, Fee-tal, or | for Life, bah Goods in de Houſe, and + | 


bind the other. N27 ee 
4. n — is. 1. To hy te Ten Ch. 27. 

tator in a decent Manner according to his Rank and Character, bu 

with to his Eſtate left after Debts paid. For funerdl Ex. 

«2-40 are unreaſonable ought not to be allowed out of the 

cſtator's Eftate, Whatever the Executor lays out extravagantly 

if there is not enough to pay the Debts, NA oe). 


Expence, (If they are reaſonable and neceſſary, Funeral Charges“ Dr. & Stud. 
muſt be allowed befor Debts and Legacies 2. The Earctter bf 6 


ought to make an Inventory, 1. e. a Schedule containing a true and 5 . N 
perſect Deſcription; of all the Goods and Chattels of the decegſed ar 
the Time of is Death, with their Value, and bf all Debts dus to 
him. And this Inventory ought to be made and appraiſed in the 
Preſence of the Executor by two or more of the Creditors,” or two 
Lade or Pb to the Brest, (Be er 8. hdr 
Neighbours or Friends to the Deceaſed; (non rome * dmry 

nary; 


. Land nh poem n Oath to 
yen pool le gives him Tune to drink; bi-che? Inventory; _— 
ood Cauſe, difve nſcs with it. 3, r 
Wi before either in common Form by his e 38. 
Ou, or by Witne 6 beſides his own. Oath, if any thathave * 
3 And tho' a Will is proved in common Form," 
the Executor 8 
22 that have a Right to 
entered into the R s Office 


IG When the Wall e 


it. A Caveat\is 
inſt the-Probate in 
ann : 
8 


1 
I, 


it a per 919 1 20.24 


\ 


E's. 


«a 
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1 der Teſtet, it muſt be exhibited in the Office belonging to 
Eceleſiaſtical Cort, to be kept by the Regiſter ; and a Copy aber 


in Parchment is to be delivered to the Executor under the Ordinary', 
Seal ; which Copy in Parchment ſo ſealed is called the Proba, 
But it is rather the Certificate. of the Probate. [See 21 H. 8, ch. 3. 
One may prove a Will before the Ordinary which relates both t, 
2 tVentr.207. Goods and Lands; tho? formerly a Prohibition uſed to be granted 
Kepa. 48 to the Lands. If there is a Deviſe of Lands and Tenements of 
PFrechold in the Teſtament, it is proper alſo to prove the Will 
Witneſſes in the Court of Chancery. The Probate of the Wi 
with reſpect to Goods and Chattels is neceflary ;' for tho" as to Free. 
hold Lands deviſed, it is not at all material to prove the Will be. 
fore the Ordinary, yet as to Goods and Chattels it is neceſſity to 
o Roll. Abr. give the Executor Power to bring Actions, and to confirm the 
. Acts which be did as Executor before Probate. If all the Good, 
tie. and Chattels of theDeceafed (under which Icomprehend ! Specia dies 
© Dyer 305. as Bonds, Statutes, Cc.) be within the ſame Dioceſs wherein the 
2 Abr. Teſtator lived and died, the Executor muſt prove it before the 
3 Biſhop of the Diacefs, or his Commiſſary, or before the Archdez- 
| con, or his Official, according as the Compoſition has been made with 
the Biſhop, or as Preſcription directs. [But it hath been 
* Griffiths v. held *, that it is not the Death of the Party; to a hr | 
Griffchs, or Chattels at bis Death within the Dioceſs, that gives Fark 
26 G. 2. diction to che Ordinary; and if the Party has no Goods or Chattek 
1 Salk. 37 to within the Dioceſs where he lived and died, or not to the Value of 
Nl Five Pounds, but hath Goods or Chattels in another Diveeſs to thut 
Value, the Probate muſt be granted by the Ordinary of that other 
Dioceſs.] Sometimes the Exrcutor hath been driven to ſhew, how 
* Perk. 491,. an Archdeacon hath Power to prove a Will; whereas the Power 
492- ue A the Biſhop or his Commitiary. will be allowed of Courſe. Debts 
94-23: without Specialty are to be accounted Goods in that Dioceſs where 
the Debtor. lives. If all the Goods and Chattels lie in a prculiar Ju- 
riſdiction, then the Will ought to be proved before him that is Judge 
41 Cro. 518, of the Peculiar. If ſome Part of the Goods, to the Valve of five 
719. Pounds, is in a Dioceſs, and Part to the fame Value in a Peculiar 
of the ſame Dioceſs, [or in one Dioceſs in one Province, and in 
another Dioceſs in another Province] there muſt be two ſeveral 
| Probates. But if the Goods are within two Peculiars within the 
* 1 Lev. 78. ſame 5 Dioceſs, then the Will muſt be proved before the Archbiſhop 
of the Province. And ſo before the Archbiſhop, if there are Ban 
Natabtha, i; e. If the Teſtator had Goods and Chattels at the Time 
of his Death of the Value of five Pounds, or more, lying in dif 
ferent Dioceſſes within the ſame Province [or if there are Bot 
Netabika in different Dioceſſes in one Province, and alſo in different 
2 Lev. 86. Dioceſles in another Province ®, it muſt be proved before the 
—— 39 Archbichop of each Province. Bat if there are Bond Norabili, 
| Bell. An. only in one Dioceſs in one of the Provinces, in that Caſe it is ſuſ- 
906, 4e. ficient to prove it before the Ordinary of that Diocefs, and the 
Alrchbiſhop of the other Province, without any regard to the Place 
| of the Teſtator's Death, as before obſerved .] ; 
cee of Prero- + But by:4: An. ch. 16. Wages due to Perſont for Work done in the 
gaiive Court, Ning' Tard or Docks, ſhall not be deemed Bona Notabilia. In ſome 


B. 2. ch. 1. Places Lords of Manors have the Probate of all the Wills of 
Peep 73. their Tenants. within the Manor, by Cuſtom Time out of Mind: 
Therefore 


9 Rep. 37. I 1 
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inches i is tobe obſerved, that if Probates of With or Lenten 

of Adminiſtration are _ in be n — of Rep. 31; 

Iſſue joined, it ſhall be a Jury, and not Certificate . 

the Gy becauſe not el of Eccleſiaſtical Coghizance. , _— 

[But the Probate is Evidence unevhtrovertible * of the W and of > * Ray. 
its Contents, as to petſonul Effects. 


: * 481. 
By 31 Ed. 4. ch. 4. Bi ne moſh uin their zee di 1 Ws. 389, 
ani Fes fo - Probate of Namenis, in pain Offs fr e , 
* the Juflices for Extortion. 

21 H. 8. ch. 5. The Fees for Probate of Teſtamentt are limited. 2 Ind. 149. 
3 be Ordinary may cortvene Executors to prove e Teftator's Will, *< 4 Tag. 5. 
ond to bring in an lhiventory. 9 
By 23 H. 8. th. 9. A Mar is not fo be cited out of bis Dioceſs, or 
jreukiar Juriſdiction, to prove a Will, br to take Letters of Adminiſtra- 
tion, unleſs thers are Bona Notabilia. 

4: It is the Executor's Office and Duty het on ng e and Legatiet. © Hob. 250. 
A* Bond of other Security for D is to Payment. * Vent. 358. 
All Debts muſt be paid before Legacies. In Payincit & Debts this 
0rder muſt be obſerved. After the of the Funeral, Inven- 
tory, Oppoſition by a Caveat and the Probate, the King is to be 8 

ſr? his Debts due upon * Record and Specialty, Then 4 Office of _ 

the Forfeitures for not n out of Execucor 
the Eſtate of the Dec befote any Statate, Judgment, or other al 1 755 
Debt or Duty whatſoever. less 30 Car. 2. 11 2 All Money due pur 
for Letters t6 the Poſt- Office Hall be any Debt due nim 5 
to a privats Perſon, [See 9 A. cb. whom Afterwards Debts due 

Judgment recovered againſt the Feſtator in any Court of 4 Rep. 60. 
Record, without any Confideration of firft or laſt. [But fee 4 & 5 5 Rer. 45. 
W. & M. 4b. 26.] Yet them amongſt Judgments, he that firſt ſi 
Execution ſhall be preferred. But before Execution it is at 74 
Election of the Executor, to pay which Judgment he will firſt. 
Duty * decreed in à Court of E quity ſtands in an equal . 358. 
1 Judgment at Law.] Then * Sratuter or zances forfeited, T a 
bit thoſe that are for Performance of Covenants, or with Condi- r 
tons, are not to be paid before they are broken or forfeited ; 3 Wms. 4or. 
nd amongſt Statutes and Recognizances forfeited, the Executor SO = 
nay give Precedency, as he pleaſes, before Execution. Then Debts ner u Br. 
dae for * Arrearages of Rent, whether due u — 455 r in Writing, cutor, ch. 12, 
* upon Parol Leaſes, becauſe it ſavouts of ealty in d of Gun 
the Profits received.” For the Leſſbr ay ted and pay hitnſelf : Cre. 734, 
whether the Executor will or no. Then Debts due upon Spectral. Bes. 
lis, as Obligations, Bills penal, or fingle Bills! ſeal'd without Fe- Be,, 
ul. y, Debts due upon Bills or Notre: unſealed, or e p. 209, 
uralte; for there is no Di eee 
e nee e Bi, 

e; T bts' that are of equal Degree, the Exe- Elem. 8. 
cutor may always pay himſelf firſt ; but an tor of his own „. "_ 
Wrong cannot retain, as before-mention'd; An Execiitor of an 8 
Executor' may retain, becauſe he is Executor to the firſt Teſtator : ? 
but if the Teſtator, being indebted by Bond to A. makes A. ad flows 21 
B. bis Executors, 22 es; and — eult his Executor, and cu, C t 


C. cannot retain, becauſe he is not Executor of the firſt Teſ- *© oo 
tor ; but B. is now ſole Executor by Survivorſhip; and the only 2 Ventr. 180. 
Reaſon- for allowing Retainer, is becanſe the Executor cannot ſue „ s 


Pr, Ch. 4 
himſelf. , was. ns. 
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© himſelf. And of Creditors in equal Degree, he that commence; jy, 
* Dr, & Stud. Suit is to be paid before thoſe who do not ſue; but of thoſe who 


Dial z ch. 19. commence Suit, he who firſt gets Judgment is to be firſt paid. II 
d Max. Debts that are due are to be paid before thoſe that are not 80 


Ae Abr. whoſe Day of Payment is to come. 
26, 927. Yet (notwithſtanding what hath been faid concerning the Com. 
lem. 31. mencement of Suit firſt, and thoſe whoſe Day of Payment is to 
a come) an Executor will ſometimes confeſs Judgment preſently to , 
Friend for his Debt (for he is not bound to ſtand Suit) and plead 
that Judgment to a Stranger's Debt, that his Friend may be fitſt 
„, Ws 295- paid. In Equity, as well as at Law, Executors may prefer any 
Gi Temp Creditor in equal Degtee, or after an Action at Law or Bill i 
Talbot 217. Equity brought by one Creditor, may confeſs Judgment to another. 
3 r , But if on a Judgment for a hundred Pounds the Plaintiff © com- 
— ' 123” pounds for ſixty, the Judgment for the whole Sum will not be al. 
Hes La to keep off other Creditors, as beſore- mentioned. If no Suit 
is begun, the Executor may make a voluntary Payment of the 
whole Debt to any one Debtor in equal Degree, tho' he hath no 
Aſſets left to pay unto another any Part of his Debt. Debts due 
bo Office of to the King, otherwiſe than by Matter of Record, as for Sale of 
- p 179. Timber,  Amerciaments in his Courts-Baron, are like Debts due to 
1 Rall. Abr. a Subject. [ But ſee 33 H. 8. cb. 39.] The ſame Order throughout 
es is to be obſerved by Executors of Executors. If the Executor pays 
| in any other Order, he muſt pay the Debts of a higher Degree out 
of his own Eſtate, if he hath not Aſſets to pay all the Creditors, 
£ Aſter all the Debts are paid in ſuch Order as directed, the Executor 
* Dr & Stud. muſt pay Legacies. And herein the Executor may prefer him- 
Pep 738. ſelf if any Legacy is given to him, tho? there is nothing left to di- 
9 Rep 88. Charge the other 42 But this is not Law at this Day, 
Bacon 83. and even tho“ the acy be given to him for his Care and 
Office of Lie. Trouble, and not generally, it hath been held, that he ſhall abate 
cutor, ch. in Proportion with the other Legatees.] If there is not enough to 
. —_— ſatisfy all the Legatees, he muſt pay to each of the Legatees a Pat of 
2 Wms 25, their Legacies in Proportion. For it is not here as in the Calc 
> 2 Ventr., of Debts due from the Teſtator. The Executor may not know the 
358, 390 Number of the Debts; and therefore ſhall be allowed to pay thoſe 
which come to his Knowledge firſt. But here the Legacies are all 
i Office of known, as ſoon as the Will is opened. But if there is a | ſpecifi 
oy Legacy, or any particular Thing given in Specie, as a Leale, a 
* © Horſe, a Silver Cup; this muſt be delivered accordingly before any 
other Legacy, if there are Aſſets ſufficient to pay Debts. If there 
is enough to pay all the Legacies, they muſt be all paid. 1f one 
binds himſelf and his Executors in an Obligation, to perform 2 
certain Thing, and in his Will gives divers ies and dies 
T leaving G only ſufficient to pay this Obligation when it 
+ Roll, Abr. forfeited, this Obligation ſhall be no Bar to the Legacies; becaui 
92 it is U N it my ever 5 forfeited. But 3 
tor may make a Delivery or Payment of the u | 
! 2 Ventr, (w.) to return the e i the Oele en — forfeited, 
359. and the Penalty recovered. there is not enough to pay Nei, 
* 1 Wms 422, or more above Debts, the The 5 muſt loſe their Legacies. * It 
539: there be only a Deficiency in Part, ſpecifick ies are to be fil 
e paid, and not to abate in Proportion wich the other * 
„„ but pecuniary Legacies are to abate in Proportion; and * i 
2 Was. 25. 5 
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333. 
chari cies, which are pecuniary, though preferred by the | 
wn} a * If an Executor pays one Legatee his whats Le- iWms. 495. 
gacy, upon a a 1 that there are Aſſets to pay all the big 447» 
others, and there happens a Deficiency, a Court of Equity will 
oblige the Legatee to refund in Proportion; but it is otherwiſe if 
the Deficiency ariſes by the Waſting of the Executor. [See of a 
Legacy, infr 4 ] s | 

By 29 Car. 2. ch. 3. No Executor or Adminiſtrator ſhall be charged 
in a ſpecial Promiſe, to anſwer Damages out of his own Eſtate, unleſs 


ſome Note thereof be in Writing, and figned by the Party to be charged, 


or ſome other by him authorized. 
5. The Executor muſt paſs his Account before the Ordinary 9 Rep 39, 

concerning the Goods and Chattels of the Teſtator. The Inventory ““. 

news what is his Charge, and the Account muſt be his Diſcharge 

for ſo much as he can prove to be laid out in Payments for Fu- 

neral Charges, making the Inventory, Probate of the Will, Debts 

and Legacies. This Account will diſcharge him of all Suits in the 

Spiritual Court, but will not diſcharge him of Suits at Common 


Law. For there each Particular muſt again be ae, [And 
y 


the Executor is accountable for what he has actually received by 
Sale of the Teſtator's Goods and Chattels, and not according to 
the Appraiſement.] [See 31 Ed. 3. ch. 11.] | 

By 4 Ann. ch. 16. An Action 7 Account Hes againſt the Exe- 
cutor, or Adminiſtrator of a Guardian, Baihff, or Receiver. And 
the Auditors ſhall examine the Parties upon Oath; and ſhall be 
allnved, as the Court ſhall judge reaſonable, by the Party on whoſe Side 
the Balance ſhall be. 

If one maketh © Overſeers in his Will, they have no Power to * Office of 
execute the Will, or to intermeddle with the Goods. They may give 8 he 
Counſel and Advice; and if Executors will not be prevailed on to do 
their Duty, the Overſeers may complain of them in the Spiritual 
Court, or in a Court of Equity. 

Laſtly, * If an Executor does Waſte, or miſemploys the Eſtate * 8 Rep. 133 · 
of the Deceaſed, or ſells the Goods of the Teſtator at an Under- Tas, ac ag 
nlue, tho' upon a Submiſſion to Arbitrators, or does not obſerve raftvie. 
the Law which directs him in the Management thereof, by paying Ne Max- 
what ought not to be paid, or by not obſerving the right Order of 6. of Ex- 
Payment, or doth any Thing by Negligence or Fraud againſt his ecutor, ch 13. 
Truſt, it is a Devaſtavit, or Waſte ; and he ſhall be charged for *: 6, *<- 
ſv much, upon the Devaſtavit returned by the Sheriff, De Bonis 
Propriis, upon his own: Goods, as if it were for his own proper 
Debt. Where there are many Executors, the Fraud or Negli * Office of 
gence of one ſhall not be chargeable upon the . Reſt : But it is not maps; job 
{ with Adminiſtrators, for they have but one Authority, which 1 Reil. Abr. 
muſt be executed by all joined together. If the waſting Executor 929. 7 
dies, his Executors or Adminiſtrators are chargeable. By 4 & 5 1, 8: 

. & M. cb. 24.) ' 


Executor, ch. 
4. Of Legacies. e 


* A Legacy is a particular Bequeſt or Gift of Money, Goods, or « Terms of 
Chattels, to 'one or more by Teſtament, In ſome Caſes a Bequeſt e La, v. 


of Lands or Tenements may be called a Le 


Some are inca- H g.. 
e Taking b Legacy, [See 3 Fa. * * 13 N. 3. „ 
; ve. 1. . 2. C * 


13, 5 Geo. 1. ch. 27.) He to whom the Le- 
. gacy 


. 
FI 


his 
* Rep. 95, tors. Where a Leaſe for Years is deviſed, bis Aſſent his 


* „ 
CY ds. ** 2 a * 
. 


Broth on 


Uſe of it only is given. For a Man may ge the Uk of bo 
Plate to one for Life, Remainder to another. But if the Plate was 


wen for Life, or for an Hour, a Remainder to another woylg 
| 3 and the Legatee may diſpoſe of it. But if he does not 
1 ver. 35. diſpoſe of it, he in Remainder ſhall have it. [But now a | 
of a Chattel perſonal for Life is conſtrued to mean the fame Thing 
See p. 153. as a Bequeſt of the Uſe of WY, | 5 
Ms Legacies are not recoverable at Common Law, but in 


19 Rep. 49- ment of the Executor is firſt to be obtained, before any Legacy 


l Ab-“ be taken. Until then the Legatee may not meddle wich the 


618. becauſe (I ſay) the Executor is to pay Debts before Legacies. And 


gatee without the WN of the Executor. Nay, a 
gacy, or a particular T given of Plate, 
cannot be taken without . Aſſent. For elſe by ſuch Legacies 


the Teſtator might give all his Goods away, to defraud 


o Rep. 47. ſary. And where a Leaſe for Years is bequeathed to one far Life, 
1 Inſt. 11 l. a. or ſo many Years as one ſhall live, the Remainder over, the Aſſent 
Bacon's Elem. to the firſt Eſtate ſhall be effectual to him in Remainder, If the 
1 Legacy is given to the Executor himſelf, it ſhall come to him us 
« 10Rep. 47. Executor, except he chuſe to take it as Legatee. For the Lay 
gives him his Election. When there are many Executors, the A, 
ent of one is ſufficient, to transfer the Property to the Legatet 


| + Peck. 572. and © one Executor may take his Legacy without the Aﬀent of 


his Co-Executors; for one-may releaſe. And if there is not fulfi 
2 Debts, he only that aſſented ſhall anſwer of his own 
| proper Goods. An Executor may aſſent before and after Probate 
«© ; Rep. 29. An Infant Executor before ſeventeen Vears of Age, or Feme-Ce- 
r Cro. 719- vert, cannot bind themſelves by their Aſſent. But the Huſbands 
Aﬀent is ſufficient, where his Wife is Executrix. An Adminiſtrator 
Durante minori atate of an Executor cannot aſſent to a Lea. 
7 If there be Aſſets ſufficient to pay Debts.) 

1 Wms. 287. 2 


an Executor will not aſſent, he may be compelled 
Equity or the Court Chriſtian, to pay the Y 3 

2 Str. 847. be ſued in the Court * where he proves the Wi 
I'S not live in that Dioceſs, notwithſtanding 23 H. B. cb. g.] 
> Plowd. 543. There may be an Aſent ® implied, as well 2 For if 4 
3 Rep. 28, Horſe is bequeathed, and one offers to buy him of the Exeeut®* 
himſelf, and he directs him to go to the Legatee to buy him, dt 


er 


_— 


Lende duo jura concurrant in und: perfent, idem off ac „ ofent in 4. 
7 Rep. 2. 14. 8 1 ; 
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. Noy's Max. gacy is given is called the Legaras or Legotary. * There is a by. 
1 99. 100. ference where the Property of the Thing is given, and * 


if 


— r 2 


. en een. 
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Ot 
Ga 7 Dr of "England. . 
7 the Executor hiraſelf offers the Legatee Gr him. This 

lied Aſſent, and ſuſſicient. And if the Executor doth 
22 his Aſſent to the Legacy, the may take it; 


ren oy Pome iu For by the Aſſent 
the Property was veſted in the Legatee... The Aſſent of the Execu- 
tor is not needful in a Deviſe of * Lands by one ſeifed in Fee+fimple; · aft. 111.4. 
if he deviſeth the ſame in Fee, in Tail, for Life, or Years, as hath 

If a Legatee dies before the Teſtatr, the Legacy is loſt * But if: Wai. 86. 
the Teſtator dies, and there is a Time limited for Payment of the 10 Rep. 51. 

and the Legatee dies before that Day, » his Executor Mall %. . 66 

mc Pro for re a prefent Intereſt, tho the Ve. 766. 
Time of the Payment was in futuro: Otherwiſe, r 

thed to one at ſuch a Time, and he dies before that Time; for 8. 
Ehe Legacy is loſt. {But if a be given out of a 7 — 
Eſtate * —— at a future Day, and the Legatee dies before that · wü 256; 
Tine; 2 ſhall not be raiſed. Tho chi Nule ſeems ta be 0.3) 
abject to theſe DiſtinQions: * That where the Time of Paytnent | Von Al. 
— — ce A. — he dies „ Vern 204; 
Time ing in ircum Repreſentative 321. 
dot have the — of the : But if the Time 43, iy 
Circumſtances of the Eſtate itſelf, or the Conveniency or 
of raiſing the Money, there it ſhall be raiſed at the Time peel 7 . 
for the Benefit of the Repreſentative of the Legatoe : 80 if the Time 8. mY 
limited be the ultimate Time, within which it is to be paid: 2 
alſo where it is annexed by Way of Condition to the Enjoyment or fe, 


Poſleſion of the Eſtate, Gat of which it is ü. be = 
s given upon ſuch a Contingency ſo remote, as that Teſtator could gr ia 


not ſuppoſe it would happen in the Lif& of the Legatee ? 5% 

mT Where the reſiduary tee dies before the re waa the Tet 4 40 
Lr as having died inteſtate as to ſuch Neſidue, and 
t ſhall go to the next of Kin; and ſo if the Reſidue is thed 
v two or mote equally between them, or in certain Shares, ſo as = 
v make them /zparately intereſted therein, and any of them die in 
the Life- time of the Teſtator, his Share belongs to the next of Kin, 

u if the Teſtator had died inteſtate ',- the Executor in fuch / wai.560. 
Caſe only a Truſtee for the next of Kin, and bound to make Dif: 2 Wm. 489. 
ribution according to 22 & 23 Cum g. ab. 10. {which fee infra}; & 52*: 
But if the Reſidue is bequeathed to two ot more by ſuch Words as 
them * a joint Intereſt; if one of them dies in the-Life of the « 2 Was 29 
eſtator, the — taks the whole Refidue:] ] 9 
3 eath his perſonal Eſtate among his Relations, it 1, Was gz 
þ NS only as are capable of taking within the Pr. Ch, 401. 
Wust tions of 22 & 23 Car, 2; 1 rr 
When a Wife is made Executrix, with L mw 
a4 he marries again at the Inſlgation of the Huttand, the fre- 

y will e to diſcount Maintenance and Education. 2 Vent. 351 
ts was not falſered in the Chancery, ſo as to diminiſh the prin- 
eee Vet 

Binding gut a Child Nan 
ä diſcounted. | 


8 is void, 1. Where the Perſon was 


make a Teſtament for — for went of L iy, as 


Woman Covert ; for that one 93 as Traitor — 


« 


W eee on nn, 
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or hy Reaſon of ſome legal Impediments, as an Alien Enemy, Sr. 
2. By making of à later Teſtament; though the firſt von Leng 

« 8 Rep. 82. irrevocable; for a Teſtament is of its own Nature rey 
3. By Cancelling that which was made, See 29 Car. 2. ch. 3. 
6 -irBy 9 & 10 W. z. ch. 41. No Seaman's Will contained in the ſan 
24 Inſtrument with. a Letter of| Attorney \ſball bs good: in Law. 


fied 26 m Wee . bat. + | 
It remains that I ſhew how Goods and Chattels may be acquired 
dy Adminiſtration. | SF" « | © 4 


v Terms of © - VI. Admini 72 ation is the Management (comm itted by the Ordi. 


the 184, V- nary in Writing under Seal, for it cannot be granted by Word of 
tion. Mouth) of the Goods and Chattels of one that dieth Inteſtate, by 
2 In 397: making no Will at all, may not appointing an Executor in his Wil, 
+ or where the Executor ſeth to prove the Will. It relates th 
the Time of the Inteſtate's Death, He or ſhe to whom the Mz. 
nagement is committed, is called the Adminiſtrator or Adminifire. 
« 8Rep. 135. Fix. They have but an Authority, becauſe they have nothing to 
their own Uſe. [But ſee 31 Ed. 3. ab. 11. infra.] 

Concerning Adminiſtrations it may be enquired, 1. By whom Ad- 
miniſtration is to be granted. 2. Jo whom it ought to be granted. 
3. What is the Intereſt of an Adminiſtrator. 4. His Power. 5. His 
Duty. 6. How an Adminiſtration may be revoked, | 
I. An Adminiſtration is to be granted by the Biſhop of the Dio- 
ceſs, or Archdeacon, or Judge of the peculiar Juriſdiction, where the 
Goods which are to be adminiſtred, are at the Time of the Death 
. * 1 Cro. 791. of the Inteſtate. But a Judge of a Peculiar ought to ſhew in his 
Co. 556. Grant, how he hath Power to grant it. Regularly he that ſhall have 
the Probate of a Will, ſhall have the Grant of the Adminiſtration, 
when the Party dieth Inteſtate, or without Will. And if there arc 
Bona Notabilia, the Adminiſtration muſt be granted there where 
the Probate of a Will in ſuch Caſe is to be granted, (viz.) By the 
Archbiſhop of the Province. So that what hath been ſaid before 
concerning the er of granting Probates of Teſtaments or Wills, 
the ſame may be ſaid concerning the Right of granting Adminifra- 
* See Preroga- tions, The Law is the ſame in both Caſes as to Bona Netabilia*. 
tive Court, In the Time of the Vacation of a Biſhoprick, the Guardian of the 
pol  Spiritualties may grant the Adminiſtration. - -[See 43 EI cb. 8. An 
BY Act againſt fraudulent Adminiſtrations of Inteſtates Goods.) 
2. An Adminiſtration muſt be granted 20 ſuch a Perſon as 
the Law directs; ſo. that the Ordinary cannot refuſe to grant 
Adminiſtration, 'where a proper Perſon applies to him ; nor can 

19 Rep. 40. he * revoke it where it is /egally granted. But it may be 
bod upon Condition. It may be granted: to an Alien, and he may 
i Cro. 683 have Adminiſtration of Leaſes as well as of meer perſonal Things, 
_— he hath them in another's Right, and not to his om 
By 31 Ed. 3, ch. 11. Where one dieth Inteflate, the Ordinarit 
ſhall depute the next and moſt. lawful Friends of the Inteflate, to 4. 
miniſter his Goods ; which Deputies ſhall have an Acliam, 10 
and recover the Debts due to the Inteflate in the King's Courts, to en- 
able them to adminiſter, and anſwer alſo in the King's Courts i? 


arbers, to whom the ſaid e was bounden, in the ſame Manner 4 


* 


pe. 8 S n of ACK: 2 » 


58 SFF rs are 


_ * eq ——. 


mm rr rr rr ne EE EE ——— ũ — — 
Char. 6G Law f kugland,. ; . 


reren finer 9 ee ee 
e gun d. A 
. 


which could not do W Or 8 n 1 5 2. — 95 9 Re 38. 
1 OD Io ſcize the Goods of bey cheir 2.18. 
Debts, and for Advancement "ther Wines and (icke or next et 
of Blood; where there was no Wife or Child. And afterwatds this 
Truſt was/committed to the Ordinaries. But no Power was given to 
the Ordinary. to ſell or diſpoſe of the Goods either to his own. Uſe, | 

or the Uſe: of any other, tho' the Goods were in Danger of Periſhing ; 
but only to the Uſe, of the Deceaſed, as to pay his Debts, &c.. New 
ther — the Ordinaries 2 apt Actions for R 147 of the Debts of * 
the Inteſtate ; tho an Action hoe «ut them at 2 Law, or 4 + 
their Committees, by the Name of Executors, if the 7 8 
with the Goods, and would not pay the Debts. fon of *8 Ke. 1 133. 
the Goods they might have an Action of Te ir engieg 2 aft og 
them away z ot before Poſſeſſion ſue for them in the Spiritual Court. 
But now by this Statute. of 31 Ed. 3.. there are Alterations * 9 Rer. 86, 
made ; three as to the Ordinary, and three as to the Adminiſira- *, 40, 36. 
trs. As to the Ordinary, 1. The Ordinary is compelled to grant hd 
Adminiſtration. - 2. He muſt grant it to the next of Kin, * £ 
tainted of Treaſon or Felony, or under other legal Diſability, for on ns 
they muſt be the next lawfi, Friends, The Ordinary may ap- | 

point the Adminiſtrators. Under the Word Ordinary, Commiſ-. 
fries, Archdeacons, Officials, and other Eccleſiaſtical Judges are 
— for this K e within the Meaning of the Act. 

As to Adminiſtrators. he.. Adminiſtrators have by this AF a 

greater Intereſt in the Goods than the Ordinary ever nay, as ab- 
ſolute Property in the Goods and Chattels as Executors have. 

2. Adminiſtrators ſhall recover the Debts, and have all Actions 

s Executors may have. 3. Adminiſtrators ſhall anſwer to Ac- 

tions in the fame Manner as Executors, and be accountable to the 


By 21 H. 8. ch. 5. In caſe any Perſon dies Inteſtate, or the Eu- , 
cer refuſes to prove the Te ; the Ordinary ſhall grant Admi- 
nhration of the Cad of _ the Perſon n deceaſed fo to by Widew, or to big 
wet of Kin, or to both, as the Oh wn think fit ; taking Surety 
fir the true Adminiſtration thereof, 2455 in Caſe a divers Perſons 
caim the Adminiſtration as next of Kin, which be in equal Degree of 
kindred to the Perſon deceaſed, f e Bath Election ig accept 
ary one or more makin r or by her one or more of them, and 


wt all, being in e Ordinary may admit 
the 17 7 4 NM n only 2 — * jar, 24. , 
a bis Pleaſure. 
Wife ot Widno, this AR hath altered 31 Ed. 3. cb. 11. 
4 . prove the 
Teſtament, the Statute ſa _ that ſuch an Inteſtate's de was - 
vo prefer the Kin. But if he makes a reſiduary Legatee, that Preſump- - 
tion is taken away In that Caſe the — La Legatee ſhall have « « Le. 16 
the Adminiſtration, who is to have what 504 0 — 2 Debts and 
are paid. An Adminiſtration Durante Minore tate of ect. 
an xecutor is not within the Statute, or of Neceſſity to granted * . 2 
to 15 Widow of the Teſtator, nor Adminiſtration Paal 11 
dee infra.] * ſettled thus as to Adminiſtra . 
4 tion 1 


r 1 the Statutes, 


* 


rr reer 
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tion upon the Goods of Inteſtates. It muſt be granted, 1. g 

4 Rep. 51. the * Huſband of the Wife s Goods and Chattelt, as of a Leaſe 10 

Years, 2. To the Viſt of the Huſband's' Goods and Chattels 

Nrw. 93. But an Adminiſtration may be granted to the Father, or other 

3%. next of Kin, before the Widow; and a teſiduary e . 
7. i 


x Sd. 179 to be preferred before the Widow in an Adminiſtration cum 
218, 219. che Children, Sons or Daughters,” 4. If Children die rt, bo dhe 
« 3 Rep. 40. Father, or Mother if the Father is dead. And If no Father of Mo- 
| ther, then 5. To a Brother or Sifter of the whole Blood: 6. To 
' + $tyle74, Brother or Siſter of the: half Blood; for they are alk nent of Ni. 
75-102 in equal Degree. And if none of the half Blood; then y, To the 
„ Salk 38. next of Kin, Uncle, Aunt, or Couſin. A Grandmother is nearer 
r. N. 4” of Kin than an Aunt, and is intitled to Adminiſtwation" if Prefer 

 *'* ence to her; neither is the latter to come in for à Giſtributory Shore, 
| If none of theſe defire the Adminiſtration, then, * 8.-To a Creditor, 
2 Bay wk e "Dp ee Pagan fo 

m. 80. iſcretion of the Ordinary. e Ordinary may e Oi 
do a Stranger Letters Ad Colligendum Bona Prfuncti, * 
d Dyer 256. up the Goods of the Deceaſed. Or the Ordinary may take them 
2 35. into his own Hands, to pay the Debts of the Deceaſed, in ſuch 
7 Roll. abr. Order as an Executor or iniſtrator ought to pay them. But 
948. he, or the Stranger who has Letters ad Colitis, cannet {| 
1 Veatr. 3 50. them, without making themſelves Executors of their own Wrong, 

The Ordinary hath only an Authority, and no ſueh Power him. 
ſelf ; and therefore he cannot give that Power to any other, 
Adminiſtrators (as hath been ſhewn), derive their Power only from 


If one hath made a Will, and after the Death of the Teſtator 
the Executor does prove it, and then dies Inteftate, the Ordi- 
| r Roll. Abr. nary muſt grant Adminiſtration 'of che 'Goods of the Teſtator 
. (Not adminiſtred by the Executor) to ſome other Perſon. This 
oy called an Adminiſtration De Bonis non, &c. (vix.] Non Aim. 

ftratis. | Wy SOD Vt Vi: nf ad. 8 od 4904 
By 17 Car. 2, ch. 8. . Adminiſtrator De Bonis non ny fu 

out Scire facias n Judgment after a Verdict recovered by the 

ecutor or Adminiſtrator. 2 14 wed 3 Buy 
Where an Executor refuſes to prove a Teſtament, Adminiſtration 
muſt be granted cum Teflamento annexo, or with the Will amen 
to the T. to the reſiduary Legatee, or if none, to the 

next of Kin. | Wa . FPF.. 


Be ſently ceaſeth : [2y 
n 8 . Pele - . , 
3 If an Infant is entituled to an Adminiftr 


338. nteflate, Adminiftration thall be | 
. ef e, till be is of full Age, 5. c. ons and event: 


goorra, it is of an Adminiſtration g the Minority of 4 refidus") 
1 Salk. 39. : Becauſe an Adminiſtrator is in by the Statute, and not b/ 


338,667; the ARt and Judgment of the Party, as an 1 or is, and in 
my. 110, | | | | WI 


54, 3.454, 7 0 For . x 


— CEE — — — 
CHa. Laut 2 —— 
ment of Law: no;one, is capable to act as Truſtee, for. 
twenty-one 3/ and a Minor cannot enter into a Bond with Spreties to 
adminiſter faithfully, as required by 23 & 23 Car. 2, cb. 10. An Ad. 
miniſtrator Durante Minore tate may bring Actions; but be can: 

pox eee the Goods, of the-Deceaſed; unleſs it be upon Ne- 


periſh, He cannot let 4 Leaſes) if the Grant of the Adminiſtration , 
is ſpecial, ad opus, commodum- & utilitatem Executoris. Durante Ii. 2 
wr vas & non aliter, &c. But if the Grant of the Adminiſtra- | 
is general without ſuch. Reſtraint, ſuch an Adminiſtrator may 
: But methigks. this ie a nice Diſtinction; and forgly m 

be feſt Caſs he mig ein Leak? dae $6 Time) that he is Ad * Noy' Mas. 

miniſtrator. [Qy@re.) - / a 

An Adminiſtration ma man bo granted by the Ordinary „ene Ab. be. 
ſatia extra Reguum, or Pendenty Lite ; and it is as good- as an Ad- , He 7. 

miniſtration Durante  Minore rare, And en n admiviſieatar e 1s 

my maintain Actions for Debts dus to the Deceaſed ©, Let 24% 

i” Adminiſtration is granted to to, and be ef them dies, ig 


ſurvives, 
By 21 B, 8. ch. 3. * The FT 
ſettled, with a P Penaly for ene. (But there is no P '' 
the AA, in cafe the of an Inteſtate amount to more 805 917 


bebe i 6 be taht if ct eee er er th e Tm 


> 


ſung forth of 2 pw 
ES id fol w/e Poly of tor Prune iy 'the Party © 


3. An Adminiſtrator by Virtue of his Adminiſtration hath Jer 
all the Chattcls, ld porn of the Inteſtate, and in all t 
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retain ſo much of the Goods of the Inteſtate in kind accord; 
to the Value aun dan have'Property in them" Far ty ab 
Payment the Property is altered from the Inteſtate to the Ad. 
miſt or. 1 208 | 4s. A . 


1 Roll. Abr. If an Exeeutor hath not proved the Will of the Teſtator 3 
907. dies, his Executor is not Executor of the firſt Teſtament. But 4 
miniſtration muſt be granted with the Will annexed to the refiduary 
Legatee, ar if none, to the next of Kin of the Teſtator. But 
where an Executor has proved the Will and dies, making an Ex. 
ecutor, the ſecond Executor is Executor to the firſt Teſtator al, 
d ; Rep. 9. Yet if an Adminiſtrator dies Inteſtate, or makes an Executor, his 
Adminiſtrator or Executor ſhall not be Adminiſtrator or Executor 
to the firſt Inteſtate ; neither ſhall the Adminiſtrator of an Exe. 
cutor be Adminiſtrator to the Teſtator; but the Ordinary is ty 
grant a new Amigiſtration or an Adminiſtration De Bonis un, 
of the Goods of the elk Inteſtate, or Teſtator, to his reſiduary Le- 
gagtee, or next of Kin. Therefore where an Adminiſtrator hath 
46 Judgment and dieth,” his Executor cannot ſue Execution of that 
udgment. For none ſhall have Execution of the Judgment, but 
who ſhall be ſubject to the Payment of the Debts of the fit 
Inteſtate, to which the Executors of the Adminiſtrator are not 
| | ſubi . nn een Nine esc Al | 
by 3 2 As to the Power of an Adminiſtrator, © r. 
An Adminiſtrator can do nothing till an Adminiſtration is granted 
to him; whereas an Executor hath his Power from the Will, and 
may act in many Caſes before Probate. After the Adminiſtration is 
© Noy's Max. granted, the © Power. of an Adminiſtrator is almoſt equal with that 
195... Elem, f an Executor. Yet if there al. e e e one of them 
82. cannot ſell Goods, or releaſe Debts, without the other, but they muſt 
all join, becauſe they have but one Authority, [See 30 Car. 2. ch.). 
405 V. & A. eb. 24.] | an Capt 
5. The Office and Duty of an Adminiſtrator is the ſame with that 
of an Executor, as to the Burial of the Deceaſed and Payment of 
Funeral Charges, the making of an Inventory of his Goods and 
Chattels, the Payment of Debts and the paſſing of an Account. And 
as an Executor is to take, a Probate of the Will, ſo the Adminiſtrator 
muſt apply to the Ordinary for Letters of Adminiſtration, and muſt 
take them out from the Ordinary, as an Executor ought to do for 
the Probate of the Will, and with regard to Bona Netabilia, But 
there is ſomething more to be done by an Adminiſtrator. For, 
By 22 & 23 Car. 2. ch. 10. Al Ordinaries and Eccleſiaſtical 
Judges, (upon granting Adminiſtrations) muſt take Bond of the A. 
minſtrator with two or more able Sureties, L, Of an Adminiſtrator 
Cum Teſtamento Annexo, and ſee 21 H. 8. ch. 5.] with Gnditin, 
r true and perfect Inventory of « 
the Goods 1 els of the Deceaſed, and e * * 
giftry tbe Ordinary's Court ch a Day; to admin ter dc. 
ou grow yay {Af . Account thereof, and t 
| deliver and pay the ſame to ſuch Perſon as the Court ſhall deere ft 
Same to, purſuant to the AF; and the Court ſhall order Diftribut'® 
"of the Surplus after Payment of Debts, Funerals, al 
4. follows, viz. third 7 the Wife -of the Inteftate ; the 
' amongſt bis Children, and ſucb as legally repreſent them, if ay of then 
are dead; Jexcept ſuch Children (not Heirs at Law) who — 


. 5 2 * OE * — 
CHapi6 Laws: of England. EY 
b J Settlement ' or Advancement by Portion fromthe Inteftate i in bis 778 5 

ine, epual to the other Shares.  1f therr Shares by Juch Advancement | 

are not fo the other Shares, thoſe Children ſhall have ſo much f 

the $ "at Jeal make the Shares of ol ts be uni But the Heir a 
1 Law [tall Baue an equal Share in the Diſtribution with the other 

Children, without any Confideration of the Value of the Land which be ' * 
bath by Deſcent, or otherwiſe, from the Inteſſatre. 


A Deſcent of Lands in the Nature ol Borough Engliſh to the * Caf. Temp. 


ngeſt Son will not prevent his having a full diſtributive Share. of * 
is Father's perſonal Eſtate, 
Note; The Right to the diſtributive Share veſts immediately on ? 17 44%, 
the Inteſtate's Death: But not ſo as to exclude a poſthumous Child. 
If there are no Children, nor legal Repreſentatives of them, one 

BY the Inteſftate's Goods and Chattels ſhall ga to the Wife : the Rent 

ly to the next of kindred to the Inveftate in Degree, and 

2. 2 ww at repreſent them. If there is no Wife, all ſhall be diſtributed 

z/t the Children ; if no Child, all ſhall be diſtributed amongſt the 


-ot , Kin to the Inteftate in EE and their eee dey a 


[But fee 1 Fa. 2. ch. 17. 


* Repreſentation /hall be g amongſt Callaterals after * 
thers and Siſters Children. ¶ That is after the Children of the Inteſ- 


ſtate's Brothers and Siſters. ] - ©1 Was 23. 


n till one Year after the Death » 2 La. Bay. 
the Inteſtate; and Bond wit e. Sureties muſt be given by thoſe, 


to whom ſuch G mad, to refund to the Adminiſtra- 
9 e oy 


"Where the Inteſtate' wrt ind Siſters all die before him, leav- 


ing Children, theſe take per Capita; but if there is one or more * Pr. Ch. TW | 
Children of deceaſed Brother vr Siſters * b. * 5 


Brothers or Siſters, and the 


they then take Stir pes. | *1 Ventr. 
Note, That iti agreed for Law, that the balf Blood ſhall have 3 Wen, 15 

i Share upon a Diſtribution „ with the whole Blood. veg 16. 
And the next of Kin on the be Side take equally with thoſe Show. Rep. 1. 

of the fame Degree of Kindred on the Father's 8 Side, 1 
Where the next of Kin are an Uncle, and the Son of a deceaſed ?, Wa. z. 


Aunt, the latter can have no Share under the Statute *, But Uncles : W 594 
ind Nephews are in equal Degree of Kindred, and the Uncles ſhall ** ©: **+ 
take under the Statute with the Nephews, if the Inteſtate left no Bro- > Morges v. 
thers ® or Siſters. be", 7 . * 

By 29 Car. 2, ch. 3. The A of 22 & 23 Car. 2. ch. 10. ner March i556 
** to the Eſtates of Feme Coverts that die Inteflate, but > fol mam... 
bands ſhall bave Adminiſtration of their perſonal Eſtates, as before the 
naking of that Aft. 

And the Huſbands are not compellable to make Diſtribution of.” 3 
their perſonal Eſtates, But a Huſband ſhall be liable, as Adminiſtra-9 , 173: 
tor to his Wife, to her/Creditors, by Reaſon. of ſuch Part, only of anc 55 
her Eſtate as he did not reduce into Foſſeſſion duri the Coverture; 
unleſs he made a Jointure upon her, in which he is deemed * eie, 
a Purchaſer of all her Fortune*. | 

By 1 Ja. 2. ch. 17. No Adminifirater 


be. cited to render; an 


Account of the perſonal Eftate of the Int ate (otherwiſe than by In- . , . 


ventory) unleſs it be at the Inſlance 
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* 1 . 2 3 
an 72 of the. © l U. 
rate without Wife or Children in the Life of the Mather every. Brother | 
and Siſter, and the Repreſentatives of them, ſhall have have an — 
1 Wms. 48. But if a Child dies Inteſtate and unmarried, the bebe 
Pr. Ch. 266 has the Child's whole Eſtate at this Day. And this wi 
WO. 344. after the Death of the Father the Son dieth Tovefate) wien 
Str. 70. Iſſue, but leaving a Wife, a Mother, and Brothers, and Siſters, the 
the lateſtate's Brothers and Siſters ſhall come in ſot an equal Shar 
thereof with the Mother, being a Caſe within the Statute. . 
311, Ke. Hinge of Yotk; ' as any Admini/firator bath by Virtue only of being vl. 
miniſtrator, ſhall be ſubjef# to Diſtribution as in other Caſes, wit 
If a Freeman of London leaves a Wife and no Children: 
« 2 Salk. 426. Gem of London, the Half of bis e N. 
he leaves a Child or Children, and 
ſueh Child or Children. = yo vey carp: 2 
Child or Children, and the other Third he may diſpoſe of by Will: 
But if a Freeman dies without making any Will, his Tefamentary 
to the Statute of Diſtributions. [But ſee 11 G. 1. cb. 18, To 
Freemen to diſpoſe of their whole Eſtate by Will. Ante. 
Wan. 527: time, muſt (if there are other Children) bring ſuch Advancement 
| into Hotch ott, i. e, into the Orphanage or Children's Part of the 


* after the Reath of a Father f bn Clin de Inf, 
” with the Mother. 
rg 
Adminiſtration to him. - 
Inteſtate's Wife ſhall have one Moiety, and as to the other Mie 
Danv. Ab. Such Part of any Inteftate's Eftate within the City of London gr Pro. 
Cultom ſhall not extend to Part. 
1 Wan. 341. Wife, and the other Half is bc. dan — —_ by Wii wh 
Children, one Third belongs to the Wife, another Third to the 
Share (or ſuch Part as he might have diſpoſed of by Will) is ſubject 
© Thid. Tech Child of reeman, as hath been advanced in his Lif- 
1 Eſtate. ] 


2 Str. 911. 6. An Adminiſtration may be revoled by the Ordinary upon een 
P _ Cauſe; and then if the Adminiſtrator afterwards intermeddles 

the Eſtate, he may be charged as Executor of his own Wrong. . 

the Ordinary cannot revoke an Adminiſtration legally = at 

«6 hep '8 his Pleaſure, If a Citation is granted to the next of Kin a 
5 Rep. 135, an Adminiſtrator (a Stranger) to ſhew Cauſe, why his One 
143: tion ſhould not be revoked, and it is revoked 4 y by Sen- 
8 459+ tence, yet all Acts of the Adminiſirator done lawfully and Bona Fil, 
1 Ventr. 219. 48 Adminiſtrator, during his Adminiſtration, (as Selling Goods, " 

-* on Ray. ing Debts, Receiving Debts, and Giving Releaſes, even depending 

, Was. 41. Suit for Revocation of his Adminiſtration) are good till the Admi- 
E* niſtration is revoked ; and ſhall bind the ſucceeding Adminiſtrator. 
For the Adminiſtration was only voidable, riot void. But if there 

any Fraud, a Creditor may have Relief upon the Statute of 13 E. 
Cb. 5. tho it remains good againſt the ſecond Adminiſtrator. Other 
© wiſe it is when there is an Appeal from the Grant of the Admin 
ſtration to one: For the Appeal doth ſuſpend the former Decree 

which is different from the Caſe of a Citation to ſhew Cauſe py 

„ Rep. 30. the "Adminiſtration ſhould not be revoked. * So it is when dhe 
8 Rep. 135. firſt Adminiſtration is merely void; as when an Adminiſtration b 

granted by the Biſhop of the Dioceſs, &c. where there is an Admi- 


N ns already granted by the Prerogative Court, whether by right 


— 


S8 SaSe 
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os wrong, Per Ny he prerogative Aditiſtration is Aer warde re 
voked, it ſhall not make the other Adminiſtration of more Effect, ks 
21 it was granted. 80 that after it is revoked, | 
a new Adminiſtration muſt be granted by the inferior; Ordinary. 


if the all niſtration, | 
xn bedenke 5 ts Ad- 


miniſtration where he ought not, and it is revoked; all Acts 
8 are valid me ſgoning A Preroga- 


LN but a Sea Anita in in Caſe ee . Wan 567. | 5 


Te Ai fc; 8 nn \ Wil i produced 


ks the Adminiſtration is to be revoked. nee : 
which the Adminiſtrator hath done, ate void. ut if the Executor ( non. ave. 
r got appracy oy 3 bacqncaaly 5<7 

the Will, and thereu Ordinary tion to an- 
re 9 the 
Will ; all Ac done by the Adminiſtrator are good, and ſhall bind 
the Executor. - Lenters of Adria Heinen ober ee 


wid; and ſhall 7 5 ys 


3 Rep. 78. 
ch. 8. n | 


fete or oft. by How Flatey 
. Feld gur EE: Guihy , in Good in Goods and 
is not Guilty ; By Sake in Market ſonal oral may bo 
reaft fro, Waif, Stray and Wreck, Of fortrvd 

5 in 7 1 See of Forfeiture, dl 1 
2 10 By Bank- Elem. 77, 78. 
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| Of Capital Crimes or Offences, | viz.) High Fra- 
ſon, Petit Treaſon, and Felony. And therein of 
Private Felonies, which are committed againſt 
the Life, Body, Goods, or Habitatian, of the Sub. 
ject, &c. | 


T HE third Object of the Laws of England ate Crimes and 

Miſdemeanors, or the Pleas of the Crown. 

Some Offences are by the Common Law ; but moſt of them 
are made ſo by A#s of Parliament. Theſe are neceſſary to be 
known, becauſe they concern the Safety of the King; the Quiet 
of the Commonwealth ; the Life, Liberty, and Eſtate of the Sub- 

The Order that I ſhall obſerve in Treating of Crimes and Miſd- 

meaners ſhall be this. I ſhall ſpeak 1. Of capital Crimes. 2. Ot 

Principals and Accſſories, and of the Benefit of the Clergy. 3. Of 

Crimes not capital. Theſe ſhall be the Subjects of the enſuing Chap- 

| ters concerning the third Object of our Laws. © _ 

Wer. A Crime or Offence is an Act committed againſt a Law, ot omitted 

Mage Cf, Where the Law requires it, and puniſhable by it. This general De 

Offences, 5 2. r capital Offences, and Miſdemeanors or Offences 

not capital. | * 
But thoſe that are to be eſteemed Guilty of any Offences. muſt 
have the Uſe of their Reaſon, and be at'their own Diſpoſal or L- 

b rInſt 247.b. berty. For 1. * Thoſe that want Reaſon, to diſtinguiſh betwixt Good 

3 Init. 4.6, and Evil (as Infants under the Age of Diſcretion, vis. under the 

1 Kp 25. Age of fourteen Years, Idiots, and Lunaticks) ought not to be pro- 
Rep. 124. ſecuted for any Crime; no, not for Treaſon for killing the King; 
F. C. 43. tho' the Law was antiently otherwiſe. | But as to - Infants unde” 

Date. ch. 147, fourteen, their Underſtanding and Diſcretion ought to be examin'd. 

p. 359. For if they appear to have Knowledge equal to thoſe that are of 

Years of Diſcretion, they may be proſecuted. But it is proper is 
reſpite Execution in order to obtain a Pardon. And'as one N 
Compos Mentis ſhall not be arraigned for a capital Offence ; ſo 


he e Nen Compos after Conviction, he ſhall not be emen 
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ſon or Po ſon. of another, he muſt © 2 pe err 


4 civil Action. at * Driail FA x Poſſe 

cuſed, if they it Offences thr e 1% gore eg 5a | 
wi To 92. 'Own Folly:' 5 75 at is ar Lie ü der Pale Dalt ch. 4147. 
the Potret of another, My 


fe cal 1 Peme » tIolt 247.8. 
Cert Hall not ſuffet f& LED [ with her Hos lad. 508, 
band; for it ſhall be done by AN The bate 66 $ | 
Command of her Huſha 47 ein 9 * 1 if ſhe cbmmits Katyoge 31. 
Treaſon, Na or Robbery in e her Huſband: he . <>. 157+ 


; puniſhable in Uke Mantier as the al Offenees'* g Rep. 11. 
not Capital a Wife may Be put to anfy with ki Hübe or ede 1" Rep: 61, 
without Him, tho*the 5 vod Bow in the Comtniffioh of 1 Oba . 97. 

A Servant is not to excuſed the Commiſſion of any, Crime, this** H. F. C. 66. 
+ pk x te Command or Coercion''s his Maſter. For a Maſter 3 | 


fuch owet. pot: 5 Apa : 
* cM Oe nor Pont ür 0 be a W e * 1, Re is 1 * 
not pun e. b e equally wü ⸗ 18. 
de Pa, exc * in Ta. in £1 TYRE £34 ntentipn pu Sn A 2.301 | — * 

Where 6ne hath che Uſe of his Reaſon, 4 ind is at Li e CW Hy 
i Endeavour to commit a Felony is papiſhable}; tho! not to th De- 3 lat. 3, 


groe, as if the Felbny had been Ally eothtnitted.” © For TR 161. 
Caſes the Will ſhall not be taken for the Deed: 


Not only they which actually commit the Offence are purilhable, 4 3 | 
but thoſe that comm on of an Gees uf, procure, hire, aber, or ps ep. "A 
conſent to the Commiſtion ence, or conceal | it after it is done Fo Dr. & ” 
ue eſteemed to offend. *  - oy * YEP! N n bb. 
Al Crimes or Offences fta! or not Ci wy f #7 A 
thoſe for which the Offender ſhall loſe" his ob Not G W953 P. V3. 
which the Offerider may forfeit his Lands or Goods; or both, or for 128, 134. 
which he may be fined ; or ſuffer corporal Puniſhment ; or. ſuffer 
both Fine and corporal Puniſhment ; but not'loſs of Life. 


Capital Offences ate of three Sorts, High Treaſon, Ff Hege of of apiul 
Ns x | „ r {.1 v.91 4 28] we nich d 
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. 5 contend by 3 _ 
Power to 8 
clared 0 to be ſuch 


of the Clauſe in that Statute relating to the Parliament's Power 


od: 
» OE 
be of 


| ot. 2, before 25 Ty; 


& a nn i a 
ch. 2 e 
1. ch. 1. which takes away the 


to be Treaſon than what is de- 
by 25 Ed. 3. taking no Notice 


of declari ing elſe to be High Treaſon. So that no Crime 

i, at this TOO eee of Treaſon, 
unleſs 9 25 Ed. 3. or is made ſuch by ſome Statute 
ſince 1 Mar, Sefſ. „ And no Indictment for reaſon can be 

ul 4, 15. „een Ward * b 1 1 
1 ton, tion, Idiots, and Lanka way ae of their cho 
Reps dc. they live in the Dominions of Fringe, and have fun 
be Allegiance to him, andall Subj of u Princes living in the 
CR C. Dominions of our King, by Reaſon of their local A , may 
gz, ce. be 2 The Queen, Wife of a King regni 


2 Salk 633- may be alſo 

LACS: FCS 
be dealt with 
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2 . 27. but 
Grot. 4. Jare PUN 


ge = 2+ 

5 
rate the OLE 
Comp. or of hes = 


ae be 
King's Lig 


But an Alien, who in an boſtile Manger invades 
puniſhed: as a Traitor; but is ta 
An Ambaſſador, that is guilty of 
may be condemned and executed; 


ſhall be _ Home with a Demand to 


to ſen him back to be 


5. cb. 2. 6 
inte following (vix.) 


g "TE that bak ly 6 


3 [See 11 HF. 7 
before his Coronation, is a 


iſhed. (L.) 
moy bean 


and imagining the Death of the King u Yyen, 
Son and Heir. 
„ High dee aint desen be pair by he gh Hem 
Treaſon 
the Crown afterwards. 


ud 


only a Right, is not 


] The Heir of the laſt King 
wo rc AR, when the Crown 


at deſcends upon hi „Tbe ff of a Queen, that reigns in her 
0. 13. own Right, Hine Wikia L. Inn of ed But a Queen reign- 
ing is a Intention of it, as the is inveſted with 
Royal es, [See 1 Mar. Saß. 3. 1 Her Huſband may 
993 inſt her, for the is d on Hem ws 
Inſ. 8, 9. © many = 1A Quo Downer 
HP.C 1s. the AR. un ym np of the m7 


14. lateral Heir a 
Parliament, wi 
55 4 Sm and 
firſt may be underſtood. 
See 1 . & M. Seff. 2. cb. 2. 
or marries a 


Feen 


125. 


till ne e ee 
Proviſion for that 
» The ſecond Son after 
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ee mp yo — 
are 
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— of the 


? a 7 Rep. $. 
139. 


Some 
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v3 Pn. 85 4122 9 Ft os oin th ſelves * Rebels for fear of Death, and 

| 3 js: Ar he f 6 pat nh con , are not guilty of Treaſon. rs 
| 2 Or be adherent to ayers * "Enemntes in bis Ruin, $!ving th 
them Aid or Cm fort in the Re | or eee and chere be pro. 


wably attainted of open Deed. „ 
e 1 Iaſt. 261 b. An Adbering be ii Ie 9 by giving the King” 8 Enemies Aid 
z loſt. 10, 11nd Comfort 7 len, On: but for Neceſlity-ſake 


Sec "be © the Adhete Lint: the Realm thruſt / be alledged — 
Court by within Eng lu 75 and if the Jury finds upon Evidence any Adhe. 
| - a repcy without the Realm, they muſt find the Delinquent Guilty. 80 
poſt. | an Adherency may be proved by ſurrendring the King's Caſtle for Re- 
* Ward, or ſelling Arms. To ſuccour a Rebel fled into Ip Realm, 
Is not within this Clabſe?' becauſe a Rebel is not pro in Remy 
„ Talk 11, . pets the Statute is to de taken ſtrictly. , are thoſ 
arias Gu. that are out of the Allegiance bf the King. 
ar = "Or if a Man coutirfeit the King's Great Se, 7 Privy e 
n vet 1 * Mon 
is Branch of 25 Ed. 3; does not extend to a Fixing of the 
Nen Sen! by che Chancellor to a Patent without any Warrant for 
ton 15,164t C nor to the Taking the * Wax impreſſed by the Great dci, from 
+8 5 175 one Patent, and fixing i it to another; for this is not Cbunterſeiine 
H. P. C. 18, the Great Seal, but a Miſ-ufing of it. There muſt be an actull 
2 l Counterfciting, not an Intent or going about to counterfeit, Alb 
© py it muſt have a Likeneſs of the King's Great, Seal. Thoſe who id 
See of the © and conſent to the Counterfeiting, are equally guilty within the act. 
5er ges 7 V. 3. ch. 4 1 his Statute mentions only the Great and Privy 
volt. Seal; ſo that the nterfeiting of the Sign Manual or Privy Signet 
is not Treaſon within this Act. But it is made High Treaſonin both 
eee M Sofe 2. 65. 6% 16 8% ; 
* 5 f''Phoſe who coin Money i in ch Realm without the King's Au- 
I mon hee poi utter it or not) are Guiky of High Treaſon; 
p. C. 1 and e that have Authority to coin Money, are guilty of High 
Dalr. ch. 140. Treaſon, if they make it of greater Alloy or of leſs Wight than 
PH. HP. c. they ought. Clippers are not within this Statute. The King; 
211,113. Money here is ſuch only as is coin'd by the King's Authority n 
Gold and Silver (not in Braſs or Copper) within this Realm. But 
concerning the King's Ooin, and the Cottfiterfeiting of foreign Mo- 
ney current in tis Realm, it is further provided for by ſubſequent 
Statutes ſince 1 Mar. Sefj 7. eb. 1. which ſee . ” Forging 0 = 
A Ann DOounterfeiting of foreign _ not current, within this Realm 5 
ot N : (priced of Treaſon.” a 
6. Or if" a Man bring al Ae fits | thi Realm, Ger, 
fit" to to" the- Monty of England, knowing the Mont — wh, » 
n or 105 \ make Payment m- Deceit Us 


: People. © Bye" 
lad 48.9 + t mo 1 We e 
H. F. e lee — * ſee 1 C 2 P M 


11. inf: we worn be _— & one that knows it © de 
bay e it muſt be brought from a foreign Nation, and not from an 
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muſt utter it in P otherwiſe it is not High Treaſon withio 1. H. F. C. 
this Statute. (2. wg ka tee N 8 5 

[See the Statutes inthe Coin, n.] 

7. Or if a Man flay the Chancellor, Treg, or the dings To _ 

lidl, of the one Bench or the other, Yu ces in Eyre or Juſtices of Aﬀiſe, 

or other Juſtices aſſigned to bear 4 determine, being in their” Places, 
ung their Offices. © 
. ˙ Vegas Beds ; 
named ; and to them only while they are in actual Execution © ofthelr F. C %. 
Offices, repreſenting the Perſon of the King. It alſo extends only 
to a Killing, CA Fr HA. ont pos [See 3 H. 7: >. 14. 
in Fe 

1 N ons tv Hike Tithe by the Common Law, and are 3 Inf. 23, 24. 
declared to be ſo by the forementioned Statute of 25 Ed. 3. cb. 2. 
and 1 Mar. Seff. 1. cb. 1. And all other Statutes (as hath been faid) 
made between thoſe two Statutes concerning High Treaſon are 
abrogated, And there wanted nothing to the Perfe&tion of the Sta- 
tute of Ed. 3. but a Li of forne certain Time wherein the 
Offender ſhould be accuſed. [As to which ſee 7 V. 4. cb. 3. 

But ſince i Mar. many Offences are mille High Treaſon by Sta- 
tutes which were not ſo before. As concerning the Coin, the Pope, 


MR and Pag I * . 


I. Of High Treafon 


1 Mar. Seſſ. 2. ch. 6. pol Na iting ' any foreign 
ce Gold or Silver, cubent by the King's — is Higb 
Treaſon. [See 14 El. ch. 3 3) 

By 1 & 2 Ph. & M. 11. To bring into the Realm Money 
counter feited according to the Similitude of foreign Coin current bere, to 
the Intent to utter, or make Payment with, the ſame within this Realm, 
by Merchandizing or otherwiſe, is High Treaſon. 


28 1 Wheſoever , ll for Luere or Gain waſh, clip, 


, or file; 


8 El. ch. pair, dimi ale,” / lighten 
LA 7 4 e 
rent here Proclamation, 


d as an Offender in 
Treaſon, and for 2 all his Chattels 44% alurely, and his Heredita- 
ments for Life, but without Corrupti of Dower, 
— 4 & 9 W. 3. ch. 26. 
Mint) 


or ſell, or hide, or conceal, or knowingly 
fan, any Mould, Preſs, or Tool, or 
Infirument for Coining out of the King's 
Egges 5 any current Coin, or 
— ay or cafe 5 2 

be of High Treaſon, 
Lag, lb pil of Hs Tres, 


, or mark 
Ker q, or cn erfated 


1 Coin 2 
without Corruption of 
cb. 17. 7 An. won, 


ad 15 G. 2. cb. 28, 228 . 4 
Corriting « Counterſeiter or Clipper arden 


—— —— 
Yig Geo. 2. ch. 28. To 


Kr Pence, or 4 falſe one, NN offion to 
oY i HTO W e a Holf-pemny, 1 1 
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369. 2 a Elke of the __ Book I 


„ * ' bing, hi nate i bel te a Shilling, or Sie Peet, 15 BE Tale, ; 
but wit bout Cerruptien of Fat. er Loſs of Due 


* * 


See Hawk. P. EN Of High, Treaſon concerning. the Pole, DI "ES nd 


C. B. 1. p. 44- 

95 Ys El. ch. i. 1 Jar one ſrall by Wrikng, © ee Privy, 
reaching, ar Teac ed, or 4. 
92175 1. 7416 maintain. ry: uriſdi een 5 Biſbop W Rome ee 
| ned in this Realm, be 7 gui fa. ——— the. firſt O, 
Fence, go Ars High L the w/o Offence ; but. without Cyr. 
ruption of Loſs of Dower 0 any Perc * who (ball how 
»,:. 0 Charge, 20 a et Soy 57 er An Office ney i 

fu 


an Ecc tical Curt, or 92 75 ee erve the Order, 
and. s for Divine Service in. 3 after be ſhall 


be admoniſbed by the 2 3 0 2 GS! | nly deprave 
the Rites, and Ceremonies oft che Church of Epgla 1 75 2e ſhal ja 
er hear private As 25 4 gy econd. Tender, of the Outb of 
Supremacy, [Seo 1 W. SM. Sell. 1. . 8, "ich bath olred ts in 
of the Oath] he ſhall be guilty of High regen ; but without Corruption 


79574 [0 Tap ſhall put in Ure any Bull pr Infrunge 

I ch. 2. n,Ure 

Ab ng the Subjetts —_ their 2 1 Team obtained from the fr 
of Rome, or willingly ay er fach Abſolution ; or ſhall obtain 
from the See of Rome . Ting. whatſaeverg.and put it in 
Ure, he is guilty of Hi Ti ren. | 

By 23El. ch. 1, W 3 Ja, bs 4. To abſotue Subjedts from Obs 
dence, and reconcile them to 2 Cet 77 Rome, is Treaſon in the 


Remote and Reconciled, - But, 
4 4 the "Seas, Its 


By 3 Ja. 1. Ch. 4. 4 Perſon reconciled 

. . into this Realm, and laling the Oaths within fix 

after ſuch return, ſball not (as fer and ain the Punt of being 
reconciled only) be emed aui = that 

By'27 El. " 2. Fat 3 n in the een's Daminiau, 


that is ordained ar remain. in the 
una Ja "= 2 ebe 
N * Peace hy ad nd mg Lake 1 Bs Oaths, 
he i fel be 520 5 gh Tre 2 "Ry ck) fa 
| 1 e 
from 4 77 . Seminary kin * 1 ter 4 ri 


in London, and. ſubmit, and take... the. Qaths wuithin two Dey, 


e be Mall aherwi 
return, . . 


; 4 JE x ts concernin : the Wee Suceeſſun, 
2. ch. 17 5 SONS e 
and 45250 any Overt- deprive or py 4 — 


Hall be — in 2 ng Crown for the Time 
ing to S 2 45 2. ch. a. we (a 


ch. 11 25 _ the Dec 7 ber Majeſty 3 * 


Trea _=_ g related to any but 

| LE „and therefore if now of ang H 

13 W. 3. ch. 3. 9 have Correſpondence, or keep Intelligence, 

5 15 the ; Lg Prince of Wales, ar knowingly. mib any Hays 

employed bim, or knowingly by Bill of Exchange, or otherwiſe, ar 
r 
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CAP. I. Lauf of | England. 351 
e Joris tr mer, is High Trea- p 


pr" I 
6% An. ch. 8. and 6 An. ch. 7. Wheſcever ſhall maliciouſly, ad- 
wiſe FA — direkt wy by Writing,” or Printing maintain, that the 
a 


Prince of Wales, or any other, hath any Right "tothe \ Crown, 
A e eee & M. ch. 2. or 12 W. 3. 
ch. 2. Or that ibe Kings within this Realm, with and 'by the Autho- 
rity of Parliament, cannot make Laws to limit and bind the” Crown, 
and the Deſcent, Limitation, Inberitance, and Government thereof, Hall 
be guilty of High Treaſon.” 

y 17 Geo. 2. ch. 39. If ry e of the Ovown of Great Bri 
tain, <oithin the Realm or without, bold any Intelligence or Corre 
dance in Perſon, or by Letters, or otherwiſe, with any Son of the Pre 
tender, or any Perſon employed by him, knowing him to be ſo e 
ANY Money for his "Uſe or Service, now Far wii rp 


— or attempts to land, ur be found 
3 4 Ireland, or any of the Territories, or Dominions he- 
fo thenCrown of Great Britain, ri High Treaſon. © 
e ut of the Rule mey b vit in umd S0 


( OF High Teton by Seller. 7 
1 1 4. ch. 20. Officer or Soldier in the King's Key, ei- 
ther upon Land out Great Britain or at Sea, holding Corre 
with, or giving n Mae 
quily of High Treaſon. ih 


By y An. ch. 21. e and Offences which are . ae Treaſon, 
72 Miprifon of T — — %%% Lows of England, Jl 

in Scotland, and | 

See 7 V. z. ch. 7. For regula Trials in Caſes of High Trea- 
1 ah 7 An. ch. 21 & 17 ding 39. For mitighting the Ri- 


parof the Laws relating to High Treaſon, mam mom Ana 
nder and all hie Sons, B. 4. >. F pop.) * 


W BY 


U. Petit Treaſon i is a Crime, where one cor A ator Pos 
wy the Life of a Subject, to whom be oweth a ſpecial Obe- Trexfon- 
dence. It is called Petit Treaſon comparatively in reſpect to High Ae 


Dult. ch. 1 
wen es Ie may be commited in tbree 1. 
. Fr,, n 
25 Ed. 3. ch. 2. — Servnt Hiller bis 
, when 4 Wife kills ber Huſband, or when a Secular or Religious 
2 re ee [See r. 
1 x weert4##.H 1 
If a Servant kills his * Miſtreſs, or the Wife of his Maſter, "TH Rep. 34. 
Prtit Treaſon ; for ſhe is his Maſter within-the Letter of the Stu- fig 20 | 
ute, A Servant intended to kill his Maſter, and Uid lye in Wait 10 
to do it, while he Was his Servant, but did not do it till he had 
been a Year out of his Service, it was adjudged Petit Freaſon withm 
tbe Act. A Servunt another to kill his Maſter, WhO killeth 5 Inf. . 
I's Servant's Preſence; this was Petit Treaſon in the Servant, 1 
ind Murder in the other. r 19 
eee tothe Marder 5 
4 Sf 2 r * "33 0" 


, 
h 
. 
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Ifa wife and a r kill the Huſband, it is Petit Treaſon i in 
the Wife, and Murder in the Stranger. 

And ſo it is in the Caſe of an Ecclefiaſtick Perſon, ſecular 
gular, if he kills his Prelato or Superior, w whom he ome Nl 


rr r 
his Father or Mother, eben e lem 


id ſerved the Mother for Wages, or for Met, Dr 
0 n 3 — ae Ke 


| „or not ſuch à Killing as would be in any other, 

it is n ee in Hite 
Principal and Acceſſory, eb. a. and of Judgments in 

and Petit Trealon, B. 4. eb. 5. foft.) 


Of Felony. + III. Felony Fla, from Frah\Feeyvand Lin Price) formerly 

2 vs every capital Crime committed with an evil Intention. But 1 

Felon. bare Intention to commit Felony is not puniſhable as Felony, tho 

e * finable. [But ſee 3 H. 7. cb. 14. 9 An. cb. 16.] It is a Word ſo 

5 0-15: 3" appropriated by Law, that Felony cannot be expreſſed by any other 
So that Felonice n be laid in the Indictment for 
Felony. At this — elony includes Petit Treaſon, Mutder, Ho- 

Houſes, 


micide, burning Burglary, Robbery, Rape, 
ben Death "occaſioned by Selt-Defence, Petit 104 


2 Ld. Ry. Win wm Offetce \tnvtnes"to/ u Relay; it drowns the Miſpri- 
= e. cis” unleſs the Crown chuſes to proſecute for the leſſer Offence 


1 Haw. 


bet 4 Note, . TY wee ay ak chat Gl Bier 
| 3 Inſt. 46, oy a heavier Puniſhment than for the firſt Offence, it s always 
oe led, that ſuch ſecond Offence ought to be committed” after 
5 Bae gment given for the firſt. For the Indictment for the ſecond 
| 


| ce muſt recite the former Attainder. But it is not 

he cad Offence thould be of the very fune'N 

TE "Felono une Gar Lon r Pdarartes Felonies by G 

on Law r gre Manſlaughter, Fri 2 ___ 
ance- me ys "Robbery, ' Burglary, on, or 

Burning, Breach of Priſon. Felonies 


Which „ in their Order. 
75 15 by e Civil Lau „ Qs Piracy, | Robbery, of Murder up 


Felonies nie 006 either of a pubic or private Na 
1. * Publick Felonies — thoſe that are honful u . 


* Weſt's 
Symb. p. 86. 
5. 4» 5» 6, 65. 
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2 80 eke 
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& 26. It is 
|= hinhd gp with Stor or nn end 
blanch'd Copper ali 
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fn | 
By 15 G. 2.ch, ok. I K. 
2 for "he ff fins and 2 for 25 — 


i e er ade i 18 * 
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2. Of Teng 8 
as. onda of i ie Bo 
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2 —— 
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he e Perſon d whom the Conſpincy in xd, myſt See of LA. 
or of the 2 except ſuch 28 
Treafrer, ba, comprar of the 


by Wk n Au, 2 — 
— 3 | 
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T a 1442S. 7 is Felony to go e of the Nahe 70 5, 
5 Prince, or Stute, * taking the Oaths of All ; 2 


* e before Departure. (200. for the new Oaths, I 6. 1. F. 2 = 
ch. 1 
See Ibid. aw Gentleman, or Perſon of bighers Depree, of an Pos, 
. 1 8 who hath Ac Office in Camp or Army, ſhall 4 on? of 2. 
Realm to ſerve oc foreign Prince or State, without being Rund u; 
tuo Sureties in a Bond, not to be retonviled to the” See of Rome, , 
im t0 enter into any Conſpiracy againſt the King, be all be at 8 *. 
a Felon, © 
By ꝗ EY 2. ch. 30. amy Perſotl enliſis ar enters Bimpelf, 6 
5 Hes any Subject to 157 or e hnmelf;” or hires or Fetains ety 
Perſon, being a Subject of his Majeſty, with an Intent to cauſs furh 
Perſon to 71 or enter himſelf, or procures any Juch Perfon 1% 50 . 
vnd Seu, or embark, with an Intent and in order to be vnjijtet i, 
foreign Pri nce, State, or Potentate, as a Soldier, withy; 
Licence ſirſt obtained under bis Majeſty Sign Manual faith Offend; 
ſhall is 41 as a Felon without Benefit of Clergy. Bur the Perſ 
ſo enlifted, inticed, or inveigled, ſhall, within feurteen"Days, div, 
the Perſon who 2 enliſted or inticed bim, ſo as that be ney be cg. 
Prebended and convicted, the Party enliſted or \ re ſhall 4 indo: 
'mified from the Penalties in this Ack. And, x 0 
By 29 Geo. 2. ch. 17. F any Subject foal "_ fo 4 
Sea, or embark” with" an Intent to enliſt in any foreign Service, th! 
10 enlifting Money be paid; or if any Perſon” bire or procure ny 
Subjecs, tho no enliſting Money be actually 75 — to agree to & be. 
| youd 2 or embark without Licence; if 4 ny" Sabjett" ſb . 
cept f a military Commiſſion, - or . — into the mh 
Service of the F 3 King, as a (ommiſſion or non Cummiſſi nd Officer, 
without Licence, or being an Officer, or private Soldier, then in ſu 
Service, without Licence, and not returning and taking the Out; 
-*  * "within the Time limited by ths AZ, n aher. Death — a Rah, 
N ner Banef efit of * V | 
ences 4 5 theſe 435 bee > cat of | a par 
A to 6 amen, a may be tried" in m Cut 


By 3 r a 2 Saller \ond Mariners wankpmy"* Mb" 
70 0 or idle Perſans which wander as Soldiers and Mariner: 
Grp a forged Te Te gang, Joni. fy Su er as in Cue 2 Felony * 


bf 2 & 20 Ache“ 12 A ere laying blade hens . 
1 = ther Commander, to hinder him from Defending his Ship end Git: 


| +a aint Pirates, [ſhall ſuffer Death Ty without Clergy. Set wi 
Piraq; and allo of Felonies concerning Ships, ee © * 


Asse the Offences which ate made capital in Seldiere und 
8 Puniſhments they are liable to in the Ake hr * — — 
| | and Deſertion, which is annually paſſed; and 22G 

for explaining, amending, and g into ay eh 
' Ser to Government of the a erb- and Feroer b. 


1 — 1 Geo. 1 Sr. ar . 47. Fot the Puniſhmen 
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1 e of che peiſe Religion; and the Puhiſhment'foflJedict 
* | dee. Cr e dee eee eee 
4 COTE W350 vo IWE + * 
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Cr 1. * Laws of England, TY 


— Od — N Tabs the KRitg!s\ Armour, ce. ho 
55 31 El. ch. 5 Tf amy Penſem lu the\Charge r Caftody- of 


kments of War, or of Vietuats provided" for Soldiers. or\ Mariners, 
ſhall: for» Lucre vi -imbezil the «fame tu the) Vale & twenty 
Sbillings ſtbo at ſeveral Trmes): le Mull be adjudged guilty ABI, 
And by a2 Car. 2. ch." 5; \without: Benefit bf \Clergy;av«"to 

Sterct. [See 9 10M. 3. cb. 41. and 1 Genf. . 2. 45 
To preſetve the Ne belongingito Tun as alſo Nr an 
B. 4. cb. 5. poſt 5 


5. Of Felony relating to pppiſh Prang 

By 27 El ch. 2. Whoſorver "ſhall. willingly. recrive, relieve, vid, 
or maintain, any "Jeſuit, Seminary, or other popiſh Prieſt, being at Liz. 
terty or out of knowing bim fo; be. > 1s guilty e Shs: 


be 0 e. A n. | 0 
* —— ee os Las th 


without — | x7 To %y ö 
44 14 $22, 74 ttt N 1 n ny IE? Io 91 A 

6. Of Floh u eb WAO 7: od + Ms | 
By 1 Geo. 1. ch. 5. If any Perfin: to the Number aft 


to the Diſturbunte f the publick Peace, (being required 
of Peace, Sheriff” of the "County, Under+Sheriff, * 
City or Town 067 porute, iber ſucb Afſeinbly ſhall be, by 
made in the King's Name, in the Form by the Ac directed, "immediately 


; 10 di themſebves). | viotoully] and 
. ; D——_ — the $ ce th Ra hack Bro 
„ clamation, they ed Fe 


And 1 
Perſons with Force and — uno Wi Hall and ind boy ad, . 2 
tru#,. ar let) Binder, a be Per ſow B or going to make 


ab Prrelnmatiom woher eln abe hall not b made, or ſhall con- 
tnue tiger, to the Nn. 
within one Hau after uch Ter v Tina unc fg mads, . Know- 
edge therrofys 8 —ů — 

1 be the Di. 


m_ "vr of Me ade Pr 
public t Neue faltho” under the Number of 3 
any Proctamation de made or not) ui 


—ů pull down, or begin ti EN 


mis 


'@/ired«according:to>1i W. & M. Sefſ. 1: ch. 16 of 
thuſe,| Bark, Srabis, or other e, they bail be adj 
vitae khn d ir Me Wen ns + pn un 

k 10 uit 07 42d ov: Wt tio » Yaor ! 


7. Of Felon vage, of Turpites, dnl Flad Galt. 


0 Gare. — re 12 22 
77 e Any pat coun, or u 7 Rail, W, Wal, 


T „ en pre- 
. P 0 wethout Tall Lag and 
e to be my yay — mat ahead mats 2 
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the King's Armour, Ordnancte; Munition, Shot, "Powder or. Hubi | 


lve; er 

mire, being unlawfully, — and 3 aſſembl. d together, 
255 

— 


PR, 
— 


— or Building for Religious Worſhip, Cs — 


within convenient Ti | 
appointed, or ſhall + 1=+ 
Officers of Qyarentine, or 
under Quarentine, or from 
thout Clergy.) 


. 3 Of Felonies by Breach of Priſon, Eſcape and Reſcous. 
r. c. 5 Breach of Priſon and Eſcape may be committed b 
himſelf; alſo an e by an Officer and 6 pliunte Pack 
by a Stranger. N 0 


wy PR — 4 


1. Of Breach of Priſon and Eſcape by the * Party brut 

” Breach of Priſen, for any Cauſe, as Tr was Felony at the t 
Common Law, But now of Priſon for Offences not C- 4 

| C 


o 


Stocks ; the Priſon of « Lord 
arreſts or the 


S FT EEDE 9 


— þ 
45 
— the Hin 
the 2 meg 
by the the 
or at leaſt 1 Ty 
2 
ing a Pallet mim 
| zune does 0 : 
' 2Inft. 592. amount to Felony Supicica 


U. P.C 109. Felony, yet if the 
3 alt. 69, 72, fon 4 otherwiſe 


„e 
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which the Party < ris chat appears. by Matter. e as 
when a Perſon preſent in Court is committed, or «the Party is taken 
by a Capras, it is Felony do break the Priſon, though the Party 
was innocent, or no Felony done. Whercas if the Sheriff, Sc. 
by the Authority which. the Law gives him, arreſts an innocent 
Man, ho may reſcue himſelf. 80 Nete a Difference” betwirt a” 
Warrant of Record and a Warrant in Lam, One muſt be committed _ 


— — 
2 4 
8 1 * 
* 
EET 


by lawful Mittimus, elſe the Breach of Priſon is no Fele. Breach \ . r. C. ich. 


of Priſon turns into Feloog only, though the Priſoner was com- 
mitted for High Treaſon, For it is not made Treaſon by 25 Ed. 3. 
cb. 2. or by any ſubſequent Statute, '\ But if a Priſoner breaks 11 


+ Priſon to let out Traytors, this is Treaſon; becauſe there are no Ac- Hr * 


ceſſaries in High Treaſon, If one is impriſoned for Petit Larcen , Kely. 3 


the Priſon, it is not Felon 


By after an Arreſt, Felony. alſo. may be amm ie by the 
Perty. 
abe ata Fals. But if Flight is found he ſhall forfeit his Goods. 


0 * 
* 


or for killing a Man / Defendendo, NF IEEE: . 
. 9 Nun. 
Thus of Breach of Pri Prilam by the Party | bimſelt. mw 


a Perſon Eſcapes * before an Arreſt; he cannot 51 pu- H. pP. C. 111, 


perſons preſent at the Committing of a Felony muſt uſe their en- 3 I8. ;3, 
deavour to apprehend the Offender ; otherwiſe are to be fined 117, 158: 


nd imptiſoned. [See 3 Ed. 1. ch. 9. 13 Bd: 1.862. ch. 1. Off 
fue ad Gy. And 3. H. 5. cb. 1. in Caſe a Murderer eſcapes, 
ra | 

e, 1. ch. 23, 24 Felons ordered for Tranſportation, "being 


f . Part of Great Britain, without la- 
ful Cauſe, 5 S of the Term far which. they were or- 


A een, 


a * © 


2, By an Officer, there = Fal * Ear EP 
e 


1 


has. 


34. 


ine. But for . 1 f. C. it | 


dual; Page. 


ſtood. committed for, 77. ante. 
— — e 


by * private Per- s H.P.C. 
ons, Who have Felons in their Cuſtody, are nülbel (generally | 
Faure! as Eſcapes ſuffered by Officers. - [See concerning the 

pe of Felons Weſt. 1 aug. 31 Ed. 3. 45 enge 3. 
H. 7. cb. 10,]. _ VB, ISIS VP EIT . 


ce, that is arreſted for Felony by A An 


pg 


| | becauſe, are all Princi If for Treſpaſs, 
i pal. = 


2 


t. 

ira b e 
arrant abuſe any 

freed 7 as Jah 185 Hall 15 


115. 


z Int 359%, 
10ſt ne e that hath committed rl Amur, A ec. 116, 
_ Bu i the, Party is areſtedk and then reſcued, If Kely-45, 77 
eit Was 


Ge. 1 os 
77 
r Foe rally dans, and a lawful a. ber- 
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— * * * 1 


In Inſtitute of the Book III 
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or bodily Hurt ; or te make reſcue, or conceal a Priſoner there: 4, 
fo join in any Riot or Tumult there, or oppoſe the Execution of Prieeſ 
there in N is Felony without Clergy. 

By 11 Geo. 1. ch. 22. 1t is Felony for three or more in any Place 
_ tcithin the Bills of Mortality, which hath been preſented by the Grand 
Jury at the County Seffiens, as a Place where Per ſons unlawfully aſent, 
and aſſociate for the Sheltering tbemſelues from their Debts, to 
ſerving any Writ, Rule, or Order of Court, or legal Proceſs, and aſaul 
the Perſon ſerving, whereby be ſhall receive bodily Hurt; or for ary 
Perſon to oppoſe an Officer of Juſtice, or bis Afiſftants, in the Exec. 
tion of any Writ or legal Proceſs, or to reſcue or conceal @ Prime 
faken 77 2 5 | 1 is Felony | Wy 

By 6 G. 1. ch. 23. F. 5. is Fe wit | Benefit 0 
to e an Ofemier,” Mklnimed to be tranſportea, out of 1 . 


auſe the /, 
ber Perſon for the Uſe of fuch Pri 
Gate, Fd w Bak be chal m 


To affiſt any Priſoner to attempt to make his Eſcape from the 
of any Conſtable, or other Perſon who has the 2 a px 
Priſoner, in order to carry bim to Gaol, by Virtue of a Warrant if 
| Commitment for Treaſon or Felony (except Petty Larceny) 1 * 
in ſuch Warrant ; and to aid any Felon to attempt to make his 
from on Board any Boat or Veſſel, carrying \Felons for Tranſportation, 
er from the Contrattor for their Tran ion, or any other Per- 
ſon to whom fuch Felons ſhall be lawfu delivered. fir — 
is Felony, and Tranſportation for ſeven Years. | 
Proſecution to be within a Year after the Offence. | 
ata from Tranſportation puniſhable as in Caſe of ather Felons 
tranſported. 
| y 25 Geo. 2. ch. 37. f. 9. Any Perſon who ſhall reſcue, or al 
_ to reſcue, or ſet at Liberty you Fr 2 committed 
for, or. fon e Murder, or reſcue, or attempt to reſcue, any Pu- 
fon convicted £ der, going to, or during Execution, 
Death as a F without Lag of Clergy. 
reſcuing, or attempting to reſcue, the | 
Execution, out of the Cuſtody of the Sberiff or his Officers, or fun 


Felony, and tranſported for ſeven Years. | 
Hy nt C. 2. ch. 26, F. 2. 24 G. 2. ch. 40. f. 28. Tu- 
| ouſly aſſembling to the Number of five or more, ta reſcue any Of- 
fender againſi any Atts relating to ſpirituous Liquors, or 10 
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| wy or ſeven Years.) 


o. [Of Felony relati 5 
22 ch, 18. F. 6. Perſons knowingly and 


d wir hour thin 
14 As Cs On ns Hogs 


who bly refit the O of the Cuf Ex- 
e pr Fe 2 


Years. 

By 9 G. 2. or more in Company, 
* froe "Iles 1 the * 2. any — River, 
with one or more Horſes, or with any e, whereon there 
be laden more than fix Pounds of Tres, pa more ; then five Galber of 

not es and not having a Per- 
. 

2 of Duties, ng armed or 
4 of the Cufloms or Exciſe in * 
deemed ner 4 gn Goods within 


nite) of 


i Meaning of 8. r. and ſhall be Fiker, and tranderted 
for ſeven Years. The Proof 3 ind Payment of Dies ts 
2 1 the frft of Ma 

18G. 2 erſons ore 1745, 
„ 5 of er fe e Ts 
{ay Perſe, bv 


2 5 Offence, for which be is FI 
able to be tran take 422 fee this Aft, and afterwards 
ew bt foes, he foal! ſuffer 4: a Felon without Benefit 


dy 
19 G. 2. ch. 34. Perſons, to the Number of three 
r more, armed 2 222 a finfoe We ns, ſhall be 
_ in order to i in the illegal Exportation 0 Wool or other 
2 3 ed, or in the g 0 Wag; anon 
in erder to on, or in it 
5 wh: N N Get fo —— not 
pad, or ſecures, or in re- . Debenture 
or In reſcuing the 1 after rl reſcuing 


m Perſon apprebended for any Offence made Fel any Af re- 
wa to the Cuſtoms or Exciſe, T” in from 7 9. appre- 
4% or if any Perſon ſhall bave bis Face blacked, or wear 
Di jþ when paſſing with ſuch Goods, «Jl frcith link or of 

any Officer in the ſeizing ſuch Goods, or maim, 
wund any Officer attempting to 95500 on board any V4 2 or 
tuin, or dangerouſly wound bim when on — of n the 47 Exe. 
oo Br Office ; he ſhall be guilty of Felony without Bene of 
* Perſent charged with ſuch Offences, by Infor mation en 


s after a Publication, in two 
bazettes, of his Majeſty's Order in Council, and Proclamation t 


fur be A, or who 
be man 7 e 1 


4 any Perſon, after the Time nted for Surrender, foal 
ar herb ch Ofendr, „ convicted within one 


Year, 


informing again fuch M. . e | 


in Number, or being — 4 


before one Fuſtice, certi ſyed to a Secret State, who ſhall 
we ſurrender ge? aj D AL | 
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360 An luſtilute of the Book III. 
ran l wdjudged- guilty. of Rug, and tranforted for fee 
ears. Kt Aer 

And Offences relating to the Cuſtoms or Exciſe, made Felony by au. 

AZ, may be tried in any County ; but the Ar. this 2 

work 10 Curruptian of Blood, Loſs of Dower, ar. Forfeiture of 


1 -[See 6 G. 1. ch. 21. and 9 G. 2. ch. 35. Whereby it in made Tranf. 
portation for ſeven Years to forcibly binder, wound, or beat, in the 
Execution of his Office, any Officer of the Cujloms, by any Perſons 
armed, and tumultuouſly aſſembled, to the Number of - eight, or ary 
Officer of Cuſtoms or Exciſe being on. board any Ship.) - ', © 
By 4 Geo. 1. ch. 11. Perſons. impriſoned for exporting Wal, ir 
Woolfells [or by 12 G. 2. ch. 21. for aiding and abetting therein| 
en to plead, Judgment ſhall be entered againſt them by Default; 
and if they do nut pay the Sum recovered againſt them within three 
Months after Judgment, they ſhall be tranſported as Felons for ſcren 
Years. b PIUS 
By 12 G. 2, ch. 21. $.26. T is Felony and Tranſportation 
F-- Tears, to oppoſe Officers ſeizing Wool, Ke. *S. ct 
By 12 G. 1. ch. 34. F. 7. Willfully and maliciouſly to defirey 
y | any 
Serges or Woollen Goods in the Loom, or on the Rack, or any Ruth 
on which the ſame are hanged in order to dry, or break or dejiry 
any Tools uſed in the Making ſuch Serges or Goods, without the Conſent 
of the Owner, is Felony without Clergy. A. EA | 
And this Act is declared to extend to Combers of Jerſey and Mul, 
and to Framework-knitters, and Weavers, or Makers of Stockings.) 
[See more of this Act at the End of Title Felonies again the 
Body; and alſo of Title Burglary, poft.] ; 


Were 2. Private Felonies are thoſe that are immediately hurtful to 
8 67 86. particular Perſons; tho' theſe too are againſt the King, his Crown 
6, 65. wat e . ee . . . 

and Dignity. Theſe private Felonies, more immediately againſt the 
inferior Members of the Commonwealth, are ſuch as are committed, 
1. Againſt the Life of a Subject. 2. inſt his Body, without ta- 
king away his Life. 3. Againſt his Goods. 4. Againſt his Habita- 
tion, and, 5. There are ſome private Felonies made Capital by Sta- 
tutes, which more immediately do concern the Subject. 


** Of private Felonies which are againſt the Life of the Sub- 


. > | 
The Life. of a. Subject may be deſtroyed ſeveral Ways; © 
3 ww Murder. 2. By Manſlaughter. 3. By Chancemedlyy. 4. BY 
e TE 
Murder and Manſlaughter are properly Felonies; but in all the 
5 wg before mentioned one may be arraigned for Felony and 
en 287. b. 1, Murder (Murdrum, Sax. Mordrue) may be'commited upon 
1 C. one's ſelf, or upon another. an 
29. 1. Murder of one's e may be committed, when one kills him- 
Dale. ch. 145. ſelf by hanging, poiſoning, drowning, ſtabbing, Ge. with 
ei 121, kation and a direct P . In this Caſe one is termed Feb & /- 
i; RIB, = | | a IJ 


— 


A off deliftum ſeipfom occiders, quam alum, 3 Ind. 3%. 4A 


e 


CHAP: 4. 


But the Perſon 'that commits this Felony, matter eager 
Diſcretion arid Conpos Mentis. Therefore, if an Infünt under 
Age of fourteen Years, or a [unatick during his Lunacy, or one 
liſtrated by Force of a Diſeaſe, er an Kot, kills"himielf, it is 


not Felony. If one, during the Time that he is Nun 


Compos Mentis, 


giveth himſelf a mortal Wound, whereof, When he recovereth his 
Memory, he dieth, he is not Eg de ſe'; for at the" Tine of the... 


Stroke he, was not Campos Mentis. In ſome Cafes he who malici- « 3 wa 54. 

ouſly attempts to kill another, and in Purſuance of ſuch' an Attempt Pen. b. 10. 

2 kills himſelf, is a Felo de e. As when one haſtening 

to kill another, falleth upon his Weapon, which he held up in his X 

own Defence *. [.] But as in other Felonies, Death muſt enſue ;H.H.P.C. 
Day after the Stroke. | 


within a Tear 
2. Murder committed u 


413. contra. 


pon © another is Men Min of Wand 3 od 47- 
H. P. C. 43. 


Mind and Memory, and of the Age of Diſcretion” unlawfully 


killeth any reaſonable Creature in 


within any County, with Malice forethought, either 


within a Tear and a D 


Reaſon whereof” he 'dieth. 


The Killing 
Poiſon, Cruſhing, Brui ng, — So 
Drowning, Burning, Burying, Famiſhing, Throwing down, Inciting ; 14. n 
2 Dog, Bear, &c. to bite or hurt, whereby Death enſueth, and 
lying a fick Man in the Cold in the opens Aly againſt his Will, 


en 


ting, Stranglin 


* One under the Age of Diſcretion, or one Non Compo 


cannot be guilty of the Murder of another. But if ir oy it a 


Being, under' the King's Peace p. 344. 


"ot ids 


rs 
Circumſtances, as the Infant's hiding the Body, or the Nike” den 7 by 


could diſtinguiſh the Nature of the Act, it i Felony: I one 2 


s drunk kills a Man, it is Murder. 


It muſt be a Killing ſome reaſonable Creatate, Man or Woma; 11 


dubject or Alien; whether attainted of Treaſon or Felony, Pramii- 


ure, or not, Chriſtian or Heathen 
nuſt bo born alive. MT! 


lt muſt be within IL * 


he Realm, it cannot be determined 
nuſt be heard and determined before 


ind Marſhal. 


und; or # 'the Stroke or Poiſon be 
lie thereo at Sea, or in 


Acceſlary in ſuch Murder may be 


be indifted and tried in the . 
were the Death, Stroke, or 2 happened, as if both 7 Dear * 
ng, had been in that 


and the Stroke, or | the Pai 
It muſt be with Malice i- e 


law, though he of a ſudden. / 
the Party, or implied by the Law. 


men. 


"IR a 


d Mabeviy d De 
doing Miſchief to another; ſo that Hatred and” Malice di 


tle that doth a cruel and voluntary Act, whereby Death enſueth, 
on of 1 repens'd and farethought in 2 Bie of the of the 2 7 
oth it Therefore Malice is 

% Malice is when 

the TO is with d Malice W or r forethought ; Guy a ſedate © 


the L 


Lord TE Conſtable 


But SOS 21. 4 Sent wi Pug s 
5 27 the Pirgy _ 


die t 


Foe K mul Was U hg 


by 


But to explain this Definition'df the Murder Hr: : „ 46 
s Mentis, ie P.C. 43, 


p. 344- 


n | 


5 


Errod. 31. 


Common Law but H. F. C. 


als... 


given i in England, und the P 
any Place out of England, the "Principal 


** 


% ar . 
within Bag,. 


Aline ſupplet etatem. S. P. C. 16. b. 
42 


1 


4+ 
. 
$ 8,9, 10. 
"poſt, 


121 


2 


Mind 


de fo ee Party wounded or bure dies "of he Wound or Hurt 
by a Wea 


ts reg. 


3 Taft. 56, 


P. C. 53- 
See p. 11. 
And the reaſonable Creature ance. 


1 73 „ 
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formed Deſign to wonnd, poiſon, ↄr: ta de ſome perſona 
Wen (that is Fill d, the Malice covtioning until the mortal 
hat det the A or in the Prin aldi 2 
When Zane en g 


Þ 4 Toft; $6.” 8e Back? and Murder. 2 two or mote 4 cert 
Date. 14 unlawful Act, 893888 10 commit a Riot, to rob 4 
a e ben e this is Murder in all of 

e v. that. Party that are preſent, aitling or aſſiſting, or that were 
WE nk to aid and aſſiſt, tho! but Lookers on. O iſe of them that 
7 Tb come by chance. It is certain, that where the principal Intent wa 
| * another, Frlam, and à Killing happens in purſuance of 
t unlawful" Purpoſe, all are guilty; of Murder z for: all will be 
ſaid to intend the lader. And ſuch Perſons ate ſaid to be pre- 
ſent that are in the ſame Houſe,” tho' in another Room, or in the 
HR tho' at Half a Mile Diſtance, or out of View. And ſo 
it is when Death happens, where ſeveral Perſons intend only | 

H. ?.C. 43. Breach of the Peace, and to reſiſt all Oppoſers, -; © If 4. u 

(reel with tells him that he will not Rrike bin, but 
will give him a Pot of Ale to ſtrike him; and 70 1 ka 
and A. kills him, he is guilty of Murder; n was only to 
4 2 2. _— Derne. 4 . 


130, 131, 


Rt +16 ih aka, e 
guilty of of Murder 3 e e 


„ 1a. 11. — be is A on! 
©. v0: 2 ane, makes the * Peach e 


. = 


is agreed, 
a precedent 
ich it may be 
preſ ; other, he i 
ey. waer of; Moner u he had often dedlin'd to moe hos i For 
* 1 Ale wed! 9 k IAK. XA. e 1 4 "MK 
5 4 TT Ale eee 50 Bans: 6 — — * 
. me nin a ek ye Du 


t 


F * Feri c 


* 


the 

and B. 

Day to 

Road 

B. kills A. 3s polity of — only. A. 

and B. refoles- to meet him, but tells him that he always wears a 

Sword, and always ready to defend himſelf, Rocce ene 
meets him and attacks him, and A. is kill'd, oy is not guilty of 
Murder, nor of Manflaughter, if the Killin was neceffary —_— 
hom (us oy e Porno diem * | 
kills the other, but alſo the Amos. rar ho urder, whe | 
they fought or not. And the Seconds of the Perſon killd ate · E. P. C. gt. 
equally gul 4 of - * 
gave 


| 


ET. 
8 8 5 * 
. 


15 
= 


1 . 


See 1 EA. 6. 15 4% 
] kde one gwen” Auer hone — 8 or Key 60148, 
upon a flight Provocation. No Affront by bare Words or Geſtures 130. 13.137. 
is i falficiens Provocation. In reſpet# of the Perſon Killed ; ag if a Sen 4 
Conſtable or Watchman is kill d Dat: or any ther that gage, 
comes in aid of the King's Officer, "rhe he is Steen tis Office { 
tho the Killer knew them not to be ſuch Perſons, W on is Murder. 1 Its 
Others contend, that he onght to have Notice 66, 68. 
come to keep the, Peace, Sc. Tf a Bailiff is e ing lam. £9 66. 
ful Warrant, and is kill'd, here Malice will be imp the /. . 
Railiff arreſts on a Sunday Nu. Since 29 Cr. 2. 7 7 je tho' H. F. C. 45, 
he ſbews not his Warrant, where it may be demanded, and tho” the +% 
Proceſs is erroneous. Bat if the Bailiff do thabgwhich is unwar- 16 


2 9. if he 52 an Houfe' to arreſt in civil Caſes, 185 183. 
to dn it WA tons 


is lain, Malice ſhall not be implied plied a l, 
al. 1 Rk whe 25 if e Au r 0. 
at ; 8 ts another 
to rob him, 8 he kills 1h if a Prifover. by Dureſs J fl... 
of the Gaoler cores to an untimely End; if one is executed by 457, 4 
ee ifdidtion in the Cauſe ; rr hep 67.64 
ecution is Hot by a if the Sheriff, when he ought — 45. 
to hang the Party artainted, n Ir ms or if gn f., 


authorized to whip, does it with ſuch Ri * E 
Means thereof the Offender dieth,; in all tet Caſes 5 Ri 


1 [See the Statute” of Stabbing, 1% To ch. 8. Sr. 886. 


Lofth, It is faid in the Definition of Murder, thut the Dying 1 
muſt be within. a Lrar and a Day after the Stroke, Wound, e 
Poiſon given. For if one that is wounded or poiſoned dies KE 
N W a natural Death.” 


12 
8 
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8 
Caſe of a Tub de The whole Pay on which the Hurt w. 
« 2 ork, Them It is no Excuſe. w — 
is wounded, if the Party dies thro his on N ligence or difor. 
derly Living ; Ernte Wounds were the princ ee th 
which enſued. 
By 3 H. 7 ch. 1. When one is Jin ah 
. _ untaken, the Townſhi that ſuffers i, 4 7 be 
250 Beg and the Coroner ſhall. enquire t 6 upon the View of the 
cad B 
The "Town ſhall be amerced, if any Man kill another in his own. 
» 2 Inf. 315. > Defence, and eſcapes. | 
*3Inft.;z, If a Murder is committed ji in the 1s Bat (not 1 in Io = Night 
7 + 7- in a Town not incloſed, and. the Murderer eſcapes, the Townlhip 
wed ? ſhall be amerced. But if it is incloſed, whether the Murder is 
committed by Night or Day, the Townſhip ſhall be amerced, if 
- + +» 72. the Offender eſcapes... For the Gates ought to be ſhut from/Sun- 
* 4 he wil; Sun-rifing. [See 13 Ed. 1. cb. 1. and of Hue and Ch unde; 
Hawk. P. C. ak 1.22 5. 1. ch. . If a on Woman be Ae of am 1 toc of be 
. Baß. Male or Female, whic being born alive, ſhould 
| Baſtard, and ſhe endeavour privately, ihr: by Drownng, or je — 
Burying thereof, or any otherways, e's herſelf, ar the 
ring, 7 others, fo to conceal the Death thereof, as that it 32 
to light whether it were born alive or not, but be * 1712 
ſuffer Death, as in Caſe of Murder, exe e can Fab one Mit. 
ws at the leaft, that the Child was born de 3K 


| 8: "Of _Manſ/laug ber. 
3 | Mandaghnr 7 Eo. Killing of PT. 3 Mile, in; 
1 eſent Heat on a Nyarrel, u a rovecation, ot 
Sow ag oh Commiſhon of a voluntary and —— fel Ac, without 9. 
ji liberate Intention of doing Miſchief. There is no Difference betwix 
EW Murder and Manſlaughter, but, that Murder is upon Malice fore- 
| thought, expreſs, or implied; and Ae upon a ſudden Oc- 
gcaſion, or without an ill Intent. There there 
| can be no Acceſſories before the Fact. 
* Crompt. 23. It muſt be upon a © ſudden Quarrel, where the Þ arty guilty Fr 
G _ not appear to be Maſter of his Temper, by talkin! 2625 the 
2 Cro. 296. carr . .. or afterwards upon other Diſcourſe where cat of the 
Blood might be preſun'd + to be cool'd. Therese where two meet 
together, and ſtriving for the Wall, one kills the other, this is Man- 
' 3 Inſt. 51, Janghter. And ſo it is if they had upon a ſudden Occaſion gone 
Ii r. c. 56, into the Field and fought, and the one had kill d the other. For all 
15 is one continued Act of Paſſion upon the firſt ſudden e 
ch. 146. If two fall out on a ſudden and fight, and one breaks his Sword, and 
2 a Stranger ſtanding by lends him another, and he kills therewit, 
+. * Manſlaughter in both, _ 
bp Or k Bi be oe n a Juſt Provocation. But when it appears that 
. . one hath Pil another, & ſhall be intended ar firſt: at N 
6 Xoby. wp. © maliciouſly, unleſs he can prove that he did it upon a juſt 
= £0. ay, e Nie af «M's ard, en either on mob 
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cer , L eee i 
or 


no Affront by Word: r Celfures wills eu] the Kill of — 
oc Goo — the Gale. 75 6055 or, be d a juſt Bon.” 


Þ 
on. But if n ill Words {as givi the ting ates p18 
2 of a Whore) both. the Partics 7 and one kills |: 
the 


other, this is but Manſlaughter. For it is a Combat betwixt 
two upon a ſudden, Heat. Juſt Provocations may be in the follow- - 


u by pulling him by the or fflliping upon his Porebead, 
and he that is ſo aſſaulted | draw his Sword, and immediately 
kill the other, this is only Manſlaughter. For the Peace was 


broke b the Perſon kill d, and an Indignity was offered to the 


ebe g further Wien upon him. * Wa. a Man's Friend is afftu ted u. 
by another, or in a Quarxel that comes to Blows, a ne Ly Rep. 527 


in the Vindication of his Friend ſhall on a ſudden take up a miſchie- 6, my 45 | 


ous Inſtrument; and kill the Enemy of his Friend, that 3s bud 37, 


Manſlaughter. 50 it is if a Man ſees another 10 url Teſtrain oP? 


| 1300. 

of his Liberty, and out of Compaſſion comes 1 eſcur, 4 

kills any of thoſe tas ſo i 28 reſtrained him, "that Io" 

lwghter. Again, when a ten in We e e 1 Ventr, 
Wife, and the Huſband preſently kills the Adulterer, this is a 5AM ; 
provocation, and makes it Manſlaughter. For here was the bigh * 
lavaſion of Pro 


o perty. Key. 137. 
© The unlawful At ml ll be ie at Dettdantoy and * 3 Toft. 56. 


3 
Intention of g a per. make it Manſlayghiter oy == C5157 
if the unlawful Act is Ae and tends to the perfonat Hort e 


113.116. 

any imm or by way of neceſſary Conſequence,” and Death 

cs, it is 1 2 before obſerved. 80 hat y unlawful / H. 7. C. 30. 
Act without an ill Intent, js Manſlaughter; With an ill Iptent, 44- 

Murder. .* As when 75 play at Foils, and one kills the other, its 8.P. C. 30. 

s Manſlaughter only. For tho the AR was unlawful," , Fer t there 57- 

was no deliberate 3 of doing a perſonal Hurt. 5 If two; ihe 56, 

Maſters of Defence, witbout the King's ommand, play at Hand- 

word, and one hurts the-other Ii that Ke dies within. A Na at 

Day, it is only Manſlaughter. IR, is not Felony, L.A it. 150 9.355. 5 

King's Command.) For that in friendly Manger th N TAY 

nt, and for Sport to try their Manhood, or that mY; 12 

to do the King a Service in that Kind, as Occaſion ſhall be pe 

do if Death ppens by playing at Foot-ball; by Wreſtlin r Cn 

ſuch. like Sports, which are attended with no 4 nt Dan 5 | | 

Life, and are uſed, only for Sport and Exerciſe, "it ig not Fele 

but Chance-Medley, or Homicide | per Infortunium. If one . Ind. 57 

another by throwing a Stone over a Wall, in a Place where Men Urea. 

oken reſort, or by throwing a Stone wantonly at anothet in Pla 

or by doing ſuch idle Action as canngt but endanger the 8 whe bop 

Hurt of ſome one or other, it is Murder,” if. done with an evil I- : 

tention to hurt; if without ſuch Intention, it is Manſlaughter. The 

latention of Evil, tho' not a nſt a particular Perſ6o, makes Malice 

implied. * Certainly, if a knoweth that People are palling « , 104 

by in the Streets [0 L008. where there is a continual Concourſe Hi. F. 

ot Pople paſſing up and down) and throws Rubbiſh, a Piece 

Timber, or es, from a Houſe,” and killeth another, K ie 

Murder, te” bot he calls out to the People to ſtand afide |, Sure 

fu in common Preſumption his Intention was to de „ 


8.45 
445 40, 41. 
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ing Manner. d As if one Þ Nie angry Words Hall afault — x 135. | 
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other Man s, and he kills 4 Stahder-by, it is Wider > W th the 48 
is unlayful. © 80 if ohe, meaning to Real 2 Deer in the Park 


f N 7 we Kilteth a ey + Boy ' is in 4 Buſh, this 

'- is Murder, op ory: Ac doch not 
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e 1 ves. 3 1 
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away the Benefit of the Clergy, which, was _— at Common Law: 
For the Statute is but a Declaration of the Cotnmon Law, and Kely. 33. 
made to prevent the Compaſſion of Juries, who oftentinges Were apt 
to believe, that to be a Provocation to extenuate a Murder, which 
in Law was not. 


Thus of Murder and Manſlaughter, WR NT ns 


cides. 
Involuntary Homicide is either by Chance, or thro” Ned 


But theſe are not properly Felonies, becauſe "accompanied W . 04 
2 28 Intent. 4 po EK 

* Chancemedley (Chance-Meſle) is where a Man is 812 laws" oy ol 
AR without bd of Hutt to 8 and the ore 57- RV 
Perſon doth by Chance enſue. 95 is call Cliatichrriey.- wp 
e bat hn i nes te Kling of a TX 


an upon Bras lp. 352, 254: 
Om „Mp For Meſle, Medle, or Melle l np 

in common Specch is where Dea Death hap 

4 is doing a lawful Act, and without an ill Intent. N 

one is uſing a lawful Diverſion, as by $h at Rovers or 1 

wild Fowl, or when one is hewin a Tres „ ang the EI A. the pen 2is! v. 
Hatchet flies off, and a Stander-by is accident dently kill'd, thiy Is 5. 6. 
Chancemedley, Alſo if cuba Wig Thing that may hr n 
Danger, and gives Warning where a Workman flings fo 

Timber or Rubbiſh from 4 Houſe, and gives Warning to all Per- 

ſons to take care and ſtand afide) LEH FS” pens to 

be underneath, it is Chancemedl iſe in popu | ce eke 57. 
where People are continually palin 


runs over a Child and kills it, it is Mandaghts,: But if another Ep. * 
had whipp'd the Horſe, it would be ter in him and Chante- 4 
medley in the Rider. * If a Schoolmaſter in cotrecting his 2 T. ts 
or a Father his Son, or a Maſter his Servant, or an Ofiter in 28 
bg. Criminal, in a reaſonable Manger, happens to chen ths 

th, it is Chancemedley and Miſadventure. Put if they exceed 
the Bounds of Moderation, they are guilty of Manſlaughter, And f. . C 6 
if they correct with an im oper Toſtrument for + 2 with 24% 6; er 
a Sword, an Iron Bar, or > the Scholar to the Ground,” 


ſtamp on him, and kill, 1 1 20 beca e 
Bubarity of the Action. | Os ag lod v. 15. Ter 


a Chancemdle the Offender kiten his Good, bur hath a — 


Note, That there is a Death Per Infortunium, wich 
or Procurement of another, occaſioned Pos ed, 1 re. 1 
Thing without Life ; as where one js ill ·d e 
Mow, or Rick of Corn, Ha Hay, Cart, which | . A 
Hamicide, or the Killing of a Man by a Man, ee 
Crime, yet ihe Law take) Notes of i and WANs that Thing tha 


nat 
aßon d the Death, to be forfeited to the King as a Dev "IM 
Fa Nan Default 


it is Felon „Bank ch. 
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— _ any Tilt-Boa Gr — e bt, and 
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Ile that is 2 of Clergy by N miſt be 1 Dem.. 0 | 
indifted purſuant to it; and yet the Jury ma e = 
nerally. For the Statute makes no new Offence, but only tu 
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©» by the Way, into any other Boat, working for Hire or Gain on 1, 
Thames, between Graveſend and Windſor, and any Paſſenger Pol 
then be drowned, every Perſon ue ſhall for Hire or Gain work 47 
navigate me Boat, ſhall be deemed guilty of Felony, and tranſperted 
as Felons. | : lp: e | 
4. The Life of a Man may be taken away upon a Neceſſity, 
This Neceſity makes is excuſable or juſtifiable Homicide. 
WES ©: Excuſcable Homicide is Se Defendendo, or where one has no 
other poſſible Means of Preſerving his own Life, than by Killing 
the Perſon, who reduced him to ſuch a Welz : It is ſaid that jt 
muſt be a Killing upon an inevitable Neceſſity ; but Neceſſity aly,y; 
implies the Act to be inevitable, or that it could not be otherwiſe 
A The Party aſſaulted is not to be excuſed, unleſs he gives back tb 
= a the Wall, Hedge, River, ＋ 84 which he cannot go, before he kill; 
Dalt <>. 150. the other. But if the Aſſault is ſo fierce, and in ſuch a Place, 
- 357» 358: that giving back would endanger his Life; he need not go back, 
y. 128. Zins 112 . © 89 
_ Certainly this muſt be a Killing Se Defendendo, or in his own D. 
fence. And tho' one retreats from an Aſſault to the Wall, and gives 
the other divers Wounds in his Retreat, yet if he gives him no 
mortal Wound 'till he gets thither, he is guilty of excuſable Ho- 
. micide and Se Defendendo only. But if the mortal Wound was firſt 
iven, then Manſlaughter, If one aſſaults another to kill him upon 
lice prepenſed, and then flies to the Wall, and there in his own 
"Defence kills him, it is Murder. For he was the original Cauſe 
n of the Killing. But if there is Malice betwixt A. and B. and 4. 
| ſtrikes firſt, and B. retreats to the Wall, and there in his own De- 
- .._ Fence kills A. this is Se Defendendo notwithſtanding there was Ma- 
:; - + +: hog berewoen them... Ne 2 5 
3 faſt. 36. * If a Priſoner aſſaults a Gaoler, or one aſſaults an Officer of 
5 Keb. 9%; Nice, that hath a lawful Warrant, in the Execution of his Office, 
Dale cn 130. are not bound to give back before they kill in their own Defence 
1. * 2 So. It is, where a Thief offers to rob or murder another ei- 
1 Sr. 49. tber abroad or in his Houſe. And fo it is declared by 24 Kl. 


eb. 5. | „ | 
Fi Man in Fight falleth to the Ground, there his Flying to the 
Wall is not neceſſary. 353 
„e g A Man cannot draw 9 in his own Defence in a Church 
So 367. or Church-yard, [See 5 & 6 Ed. 6, cb. 4.) or in View of the King 
8 Courts of Juſtice, or in any of the King's Palaces. 
*2 lat. 316, 4 Upon an Indiftment for Murder, one cannot (et forth his Caſe 
7p. C. 34. in a ſpecial Plea; but muſt plead Not guilty, and give the ſpeci! 
Matter in Evidence. And tho' the Verdict is Chancemedley tr Se 
.'Defendends, he ſhall. forfeit all his Goods and Chattels. he 
mall have a Writ of Reſtitution, and a Pardon of Courſe, This 
Porſeiture is made, that Men may be wary and careful, how they 
| + | take away the Life of any Man. The Pardon was obtained formet)y 
by Certiorari out of Chancery to remove the Recard, which being 
_ certified, the Lord Chancellor iſſued forth a Pardon: But now ty 
done by Certificate of the Judge or Juſtices. _ 
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Led quis ob tutelam cer pris ſui fecerit, jave id fi e 1 Taft, 362. 4. 
2 Inſt, 384, 590. 3 Inſt. 56. | 
Pim wi reels licet, mods fiat cum maderamine inculpate twiele. 1 Inſt. 163. * 
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omicide, 

19 5 15 H. 8. ch. 5. Wk one is ads Þ b tbe Dab NY 

. 7 attempting 4 Aim, or 766 15 2 fo th Fw, or in 

Houſe, { and ſo ' fou 7 by Ve Ale 55 Jo Veit no 72 or Goods, For d See B. 4. 


4.7155 But ſhall be et of eee three Lee 6 E. 1. ch. — 5. 12. 


* 1 Se Defendends" is an rk Hopaicide. | "And. thus 3 1580 5 of Bail, 
may be. ſaid of Chancemedley. rob chr 
* Tuftifpable Homici e guſt be al upon a Nai. This! is : Alen 
cher of a publick or private Nature. 1. Nel K d. either — 9 5 
by the due xecul ion of ublick. 5. or the, ee vl it. df * 
By the due Execution Jo ftice,. wh ene 9 1s gen . . Cas 
by one that hath Juriſdiction in the © e, and when Were N 
executed by a lawful Officer, and the Execution, 18 5 ſuant to the Cp 354 
Judgment; 1 if ab des w_ 8 only e 0 os 5 | 
Tref| uſtices of the e) the Offi t guilty, of Fe- 
b ce e Judge is an In W 1 OF Jul ſtice, either 
in Relation to criminal or civil Cauſes.: Criminal, as When a 'She- 
tit or Bailiff, having a lawful Warrant, argelts a, Petſong that hath _ 6 
actually committed a F En, or that is indicted,of Felony, tho rnO 7% 


Felonys done, or the Party, is innocent, ang... W ober er 
dee ſuffer bt bl 0 ut „ 3.1 1 
or. when one either vith or without 2 Felon, up- l H c. 


on Hue and Cry, that flies. for it, or ane is,apdCted? Jony Ht 
or if a Priſoner 1 thoſe that a bk 10 Ga . 
while he is eee g to eſcape; if thoſe who. 5 en 


a Riot, [See 1 Geo. I. cb. 3+] or forcible, = ths end 
ſtand 5 Oppoſition to a To — 5 


| Warrant; ( 
if any are doing Treſpaſs in a Foreſt, Chace, 5. „ or in- 
cloſed Ground where Deer are kept, and will oh, of ay i 
to the Kee but fly f leer 2.3.8 MM. 
<. 10, 8 and 4 5 & M cb. 23. For Pre- 
ſervation of the Game.] In al theſe Cafes Kill ing may be juſtified. 
Guil, 2 a N may 1 7 that Feu N But he , Ia&156, 
cannot, Kill one that barely om the Execution wil Pro-: or: 
ceſs. So it is, if the Sheriff endeavours. to retake one\;that hath Hof: Go 5 
been arreſted, and hath made his Eſcape, 10% reſiſt him. 5 333. 
But. no private Perſon hath this Authority na eiii! oy 
Matter, as he hath; upon an Arreſt for Felony. | Negter hack _— + agen 
Sheriff this Authority either in criminal or civil Caſes but upon a 


' Neceſſity as aforeſaid; as when an Offender cannot be \ 44-5 op t. C . 4 
ct Killing. him, If he might: be taken without, Killing b f Dole © 
will be eſteem'd Murder. 2. Private, occaſion d in of Ech Py: 7 
one's Per ſon, Hauſe, or Goods. * Az,when a Woman kills one that ( H, . C. 19 
utempts to raviſſi her, or when one kills another that attempts to bel. . 140. 
nurder him, rob him, abroad, or in big: Houſe: | 2 2 
ch. 5. ante.] When one in Danger of Drowning, 

the ſame Plank, which is not able to ſupport both; where- 
by he is drowned. when dhe tho pt he > + his. Servants, 
« Lodgers, kill one that endeavoots to rob. or. burn the, Houſe, 
o to commit any other Felony. > But if the Aſſault in the Houſe * H. P. c. 40, 
were in the Day- time, not to rob me, but to beat me, it would be .it ch. ge 
a Killing Se Dęfendendo. If one 3 into my * r 
$ 


p. 357, 358. 
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Ws Windows to Are 5 or doth a oy 
vate Treſpaſs 'to N ig and J kill him, it is Manflayy on 
leaſt.” ce of the Poſſeſſion of ny Goods 1 may juſt to 
beat him chat will wrongfully take them from They bit 1 cannot 
- Jo the Killing of him 1 1 he is a Thief. If one enters Wrong. 
fully and forcibly into the Hoùſe of another, and the Owner endes. 

vours to fire the Houſe, and the Wrong-doer kills him, it is alſo 
Manſlavghter. [See 1 Fo. . cb. 1. 

ge + Upon the ſpecial Mater found, the Party is 6 he dit 

2 Joi. 315. without any iture or Pardon purchaſed ; . the Jury may find 


7 1 .C. 38, bim Not 901 W ne 000 ba 


These dte the Filinies (at leit e Z 
mitted gen the Fife of the SubjeRt. wel 
2. Private Felonies ma be againſt he og dot: . 
cout taking away his Li and may be rs by 1. Buggery, 
2. Rape, 3. Portible aro: 0 Os 2 Rn, 4. rn 


$ Meſhes {L754 Mewes x ; . NM 13.4 
»; fait. 58, 1. 'Blugy fey a the exral Knowboe 10 0 
Na 5 e againſt the Order of Nature. It may 


17 7 5 Rt NT er Worn or by Man of Woman 
| r e ins id of Penetration, and alſo of Em mifon N, 
825 H. F.C. muff be propre 'or Girl thus abuſed i ee 
Dalt. 166. of Diſcretion, ft” b no Feloby in them, but in the Agent vn 
Fan an cone. Ochetwiſe it is Flory in both Agent and Ratten. —＋ * 
„that dethr the A i x Principal, but they that are Thi Fly 
is Flom by 


2 & Miſdoer, re alſo Principals. 47 
v. 22, 23. che unten He 


either erty H, ron FE. e. 17. Bay made fon 


The Mok Pep tn th Statote-extends to a Woman a ved 


= 1 Man. SRO 
F ien "oo Ann 13 mM Saite Star 8 1 8 85 " 8 2771 
1 Inſt 1 "2; Le e is the catnal e ah the Baby 40 
Sn. "Wendy and againſt her Will. There muſt be Penetration, 


43 -and hy fon [He] otherwiſe an Affauſt only, Emiſſion — 
nſt. 59. 60.46"Evidehos'! etration, tho' not full Evidence. This is 2 

12 Rep. , Felony by the Common Law. It is no Excuſe that the Wotan 
118, 186. cConſented after the Fact, or before the Fact, f it was ſor fear 'of 
Date. ch. 16% Death or Injpri ment; -or that the Was à common Strumpet; 
1 Hei r. c. or chat ſhe conetived . But it is 2 ſtrong Freſutption againſt the 
648. contr, Woman, that-ſhie- made "no Compline'in a reaſonable Time after 


Wm. eg ye bs indictedes principal Felons, whether 
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[Gonifies as ach as c Ci, wi 
in the Indictment. 
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Clergy. on 2 _ 1 0 10 415 wah" = 13 24 1 
ch. 34. 1 


Tt is not material bene ſuch Child conſented, or with fred 


Yet it muſt be proyed that the Offender entered her Body. 30 the 
Fr 56 t C4 [i an Fey ” 
4. ro or Defltment of « Woman of Eft is Ba. «ct ; 
lony. For, . 
3 H. 7 +. If ny Prfn fol take geg ny Wh, be n 
„ 1 Wifh Wife; or Widow, baving Land or Goods, "or that as Hir 
arent to ber Ance ow, nog Seve ee or dg berry the 


akers, Procurers, ers, and alſo the Recarvers of che ſame Woman —_ © © : 
ſo taken agai agdinſt ber Will, and knvwing the ſame, ee r 
cipal Felon.” Provilled that this Ad extend nat-to | 
2 * ber only as his Ward or Be es 8 See 
tg E. N 
N The w t dals heshesg Davy ot be:Heir Apparent.» 5 dd 6. 
She muſt be taken away or at leaſt detained ] ber Will, , 8 6 
ind the moſt be married to che Niſdoer, or to ſome. other by 4 l 
his Conſent, or defiled, as by the Preamble of the Statute, b. yr 
v which r. . 
Will. If theſe do not concur, it is no Felony within this eee 203. 
but the Miſdoer muſt be/ otherwiſe: punithed: -. _ _ TP 
If che Tuking is wnlivefil, and againſt the; Will fd No 
man, ae. was with nm; it ahn . W ls 


the Statute. 
Thoſe that after the Pack wertes the Offender, and del d War 
man, are not re ee but Acceſſories cd 


ing to the Rules of Law. | "G41 
Privies to the Marriage, and. not Parties to the, For, t f 
within the-Statute. a: 2:41 e 466: 1:44 
eee eee that Ts. king dee 
Aeli bef be Offence committed, 4 5 . 
— Wal, ION 3 N. 7. ch. a- be exct 
muh .. SOILS e eee eee 
Ne ie 

| 4. 4. Polygamy is where, a Man marie ti more Wires e- * 3 la. 88, 
ther, or where a Woman marries two or more. Hu . See p. 56. 
Here the-Byty of ee bag nad Miſh may de ſaid to hed 
by a ſecond Marriage while either are uu 


Tien ar i Wife EEE 
Dominians, the 
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. Hd he Qfender Ay be #r -opeeded. ainſt, tried andiexecuress. 
the Chon bere apprehended as 5 the 44 ence bat been e 
that Gountys - Mages bet 
K 6 0 So that if poor ba abſent. —— e Sea, * of 
* Tk 
tet 4 


being alive is not material ; but if abſent ſeven: Years in the King's 
Darainions;: they can marry only where. beben beg no Notice 
at all that cither Party is living. | 
1 22 39. % Not only a Divorce 4 V incula Matrimonii, but a D 
1 S, Menſa.& Thor is within the Previa of this Statute.; Wente 
z Cro. 461, Statute muſt, be conſtrued favourably. ( 1, 
$62" „ Whergeither of the Parties are within zh Age of Conſens, 2 
. 1 p. C. Time af the firſt, ae, th Hu doth diſagree to the firſt Marriage 
ow. i the 07% Ken ann N a fm 
unc. nn W GAP wr; N . 
„Jemeof 5. Mayhem (Ma gas depen) u Maca H r Part & 
4 envy Man is 8 Body, 8 is rendered lefs able in F tbe eitlier 
led a6. b. to defend himſelf or — his Enemy. As if a Bone, Joint, cr 
bs 63, Finger is broken, or diſabled: by-thrinking up, or an Eye put oat, 
ee, Fore- teeth broken, or ihe Skull brake, or where one; is c 
1 7 C. 113, ma- But it is not Mayhem to cut off an Ear or Noſe, becauſe 
2 Koll. Abr. this is not weakening, but: digfguring a Man! οπꝰ , off; I 
578. All Mayhem is Felony, but no Maylem at Common Law i; 
i Inf. , puniſhed with - Death, / or utharwiſe than by Fine and Lnptiſon- 
1 , ment. But when a Fine is ſet for this Offence, the Court of K. B. 
may increaſe it upon View of the Farty maimed: The Ward F. 
lonice Maybemavit are neceſſary in the Indictment. Aduilovit o 
Ohtruncavit, is not ſufficient... ee Wwehift ada vw; 
Y 5 H. 4 ch. 5. Vany man do cut cut the Tongue, ,. put 
out the Ou. of oy f a _— Subjects, of Mulice ngen at 
45 Friony. eien men 
By 22 e 2. ths 1. e on Purpoſe, ond of Ab 
for#thought,. and by lying in Wait, ſpall cut out or difablethe I. 
put cut an Eye, Ait the-Noſe, cut-off ebe Nefſe or dh eat 
diſable any Limb or Member. of any Subjeft, with Intention to mann 
or disfigure bim; ſuch Perſons, their Counſellors," Aiders, and Abit- 
ters, are Felons without Clergy. Provided that there ſhall be no Cr- 
munen of Blood, Loſs of Dower, or of Lands, Goods, er Hutten of 
80 2 fender. iet 2 10540 e ee e ene 
Ih e are Pelonies ab the Body of the Subject, without ti 
king away his —2 [Befides' which there are alſo new Felonies 
Statute, which' do n e properly come onder ah ei fe More 
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nb. Ns b we rwe n dene . 
Pens in any Dibelling . . find 
"Letter woitbout a — ſubſeribed thereta, or — with a fifties 
Name, oney, Veniſon, or orber valuable Thing, (nd 5 


2 2. ch. 1 5. i ny fuch anonamous or -fifitiaus Letter r threates- 
to hill any one, or to burn his Houſe, Out. bogen Barn, er Stack 
Zen 6 GH; Hoy, "or" Straw, e Money, carte 


Gemanided) is made RA 
this Act wager WI — concerning the e * 
ek. | By 
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CH AP. 1. Laws 0 England. 373. 
By 12 G. 1. ch. 344 $+1 63 Te ſault or abuſe any Maſter Hi 

— or Weaver, or other Perſon concerned in any oollen. Manufac- 

ture, whereby be/hall-recerve any bodily" Hurt, for | not: complying\evith . 
the illegal By-Laws, made by Combinations of: Workmen: in thoſe Mg>  - | it 
nufactures; or to write, or knowingly „or cauſe to be dritten + OG: 
ſent, any Letter, or Writing, or Meſſage; threatning\ Harm to ſuch 
Maler, &c. or. to. burn or deſtroy his | Houſe,” Out-bouſey/ er Trees, 
or lo mai m or full bys-Cattle; for not complying with the Demands ef bis 
Werkmen, or ſuch illegal By-Laws; is Felony, and Tranſportation for 
ſeven Nan. W INS 


£ 
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3. Private Felonies againſt the Goods: of the Subject ate Lar- 


ceties, from Latrocinium. . Theſe are of two Sorts. 1. Simple 
Larceny, or, 2. Mixt-Larceny. + To which may be added, 3. Fi- 
racy. Arn. ohh 13% 10 Dune bie t5hind BAN 5 
” Simple Larceny alſo is of two Sorts. \ 1. Grand Larceny and * 2 loft. 18g, 
2. Petat Larceny. Kr Artem ai nach q * 20 ;9wigqah I. P. . 
bern " 40 #30 ee ene eu vit to ei e e Dat. 5 14 
1. Grand Larceny is a felonious and fraudulent Taking and Car- Re f 
ming away, by Man or Woman, the mere perſonal Goods of an- 
other, above the Value of twelve Pence; not from the Perſon, or in 
the Houſe of the Owner. 44 hn Sei raden ooo uU 19.3 4.04, 
To explain the Definition of ſimple Grand Laren ne 1M 
It- muſt be a * /elonious and fraudulent Taking, or with au In- * 3 lad. 185] 
tention to ſteal, when it firſt cometh to his Hands and Poſſeſſion. 103. 


Pult. 126. 
Dale. ch. 155 


4 


nl 0 


bath: brought them to the Place, he takes them with an Intention of 
dealing them, then it is Larceny. And if the Carrier, beſore he 


hath, brought them to the appointed Place, opens the Pack, and 
Goods delivered * him, with an Intent 


the O See b þ ere" wt * 
wner, 7 Ja. 1. cb. 7: niſhi committed | y 
by Workers Wool ther imbezil — — it. But if I lend a] * a. Iy Okec: 9 
Friend a Horſe, or if he hires him, to go to-2byk,” or any other 4 V 
cettaig Place, and goes, to Tor accordingly, and there rides ny (wt ao. kan uv « 
with him, it is not Larceny, tho the Privity was determined. [N. . 2. 2%. 
le particular Reaſon, of this Caſe.] But I may have my Action 
for the Damage. - So if lend one a Horſe, and he kills him, I may 
laue an Action on the Caſe... * If a Shopkeeper delivers Goods to » Raym. 274. 
a Perſon that — to buy them, and he runneth away with Key. 82. 
them, it is Feſony; for the Goods were not out of the Poſſeſfnn 
« ths Owner. If one comes on Pretence to buy a Horle, and the 

to ib ck Amt +> A ino ade not ge 
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24 Cages H. KA. . 4 
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a "Dyar's If one Servant delivers the Goods to another Servant, dis a De 


a. is ihe bed 


— 


Te Hp een 


n to try his Faces, and he rideth 
him, ir is Felony 

* 3 Inſt. 108. n Charge of Goods and\net the Poſh, 

H. P. C. 61. (as a Buller that hath the Charge of Plate, a Shepherd of 8 * 

5 Rep. 13. 10. Servant chat hath” the Charge of my Chamber by Delivery of the 

to him,) may be guilty of Larceny. So where one hath a 

e only; for e Gueſt; that hath a Piece of Plate ſet 

him in a Tavern or Inn, takes it away, he is — oye 

this is no Bailment or Delivery, but a Grant of a Uſe to a ſpecial 

Purpoſe. Neem 3 & 4W.& M cb.g. Concerning the taking away of 

Furniture let to uſe with Lodgings, pet.] But if my Shepherd, whom 

I truſt with my Sheep, ſuffers em by his Negligence wo be loft, or 

drowned, Action the Caſe lieth ; tho! the Defendant cometh 

to the Poſſeſnen of by the Act of the Plaintiff; and ſoit i in de 

cCther Caſes of a Butler or Servant before mentioned. 

$3 fnit.6z, If one; intending to ſteal my Goods, gets Poſſeſſion of them by 

2.9 © 6; Replevin ; or by avg, yt in Ejectment, obtained by falſe Oath, 

1 $id. 254 4 gets Poſſeſſion of my without any Colour of Title, and then 

Kely. 33, % takes away my Goods; the bg! Proceſs, in Abuſe of the Law, ſhall 

un Tins mene and amy taking 1 9 


28. P. C. 61. « If one Glonioully takes 3 and andther 

[F.C % takes away the Horſe from him, the laſt Te N. 

* boten taking from me; becauſe in Judgment of Laws, the Pl 

ſeſſion and Property always continued in me. 

#4 Toft. 106. If one loſeth his Goods, and another finds them, and convert 

. F. o. 61: them to his own Uſe with an Intention to ſteal them, it is no Lar- 
| ceny; for the firſt Taking was rn e if ons finds Traun 

| Trove, Waife, or Stray. * 

*3 Toft. 10 « Note, That there muſt been aftual Taking; for the Indifimea 

r de Felonicd Cepit ; Felonict Abduxit or Aportavit only, is wo. 


. 8. ch. 7. and $ El. ch. 10. If Seven (bring of th 
2 Years, Sr away with Money ir 
Gd s Maſter or Miſtreſs delivered to him to keep, — wy holy in the 
Service of his Maſter or Miſtreſs, imbezils them, or converts them to 
his — 4 with an Intention to fleal them, contrary to bis Tf, if the 
of the Value of Shillings, or above, it is Felony. 
Nav uh ethers Er gene, ſhall Rand in like Ce 
. this Statute. [See 12 Ann. cb. 7 

8 ' He mot he's Servant at the Tides of the Delivery of the Gook 
Hp.c C.62,63. 2 y. Therefore for imbeziling Goods 

'after his Maſter's Death 33 H. 6. cb. 1. 


E 


| by the Maſter. 
« Dyer 5. © If the Maſter or another Servant; delivers « Bond or Obligaticn 
lat. 105. or delivers Cattle to ſell, and the Servant goes away with the Bood 
Hawk P. G. or other Thing in Action, or receives the Money dus on the Bond, 
B. 1. p. 92. for the Cattle, and goes away with the Money, this is not Felony 
1 within the Statute. 80 if a Servant receives his Maſter's Rents. For 
the Maſter did not deliver the Money to the Servant. ſe muſt bet 
d Dale. h. ſuch Things as are delivered'to k Ir Goods delivered to the 
155. p. 369. Servant to keep, are under the V ve of 40 8. and he goes 0 
| TR this is only a Breach of Truſt, becauſe of the Delive?): 


— 
A 
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But if the Servant ſhall imbezil or convert to his own Ute, or go 


away with any Goods of his Maſter's which were not delivered to 
' | | under the Value of forty 


Sew Company) 


intrufted Warrant, Deed, 


imbezil, 


This is alſo The leaſt Removing 
Thing ne bb "inde where it was, is ſufficient; tho it | 
uite carried off. As if one is apprehended; * before he. 3 Int. :08 
ſtolen out of the Houſe, or before he has led a Horſe 109. 
Paſture, * or when one takes 
| the Floor, and is a 
For by thus taki 
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= F 
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34+ 
5 
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fr 
4 
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5 


then carries away their Skins, or pulls 

Backs, and carries it away, it is Larceny and Felony 
a Larceny muſt ſay Felonice: Ct & Aſportavia, ; Toft. 108, 
or anni... Nen 4 Rho ply i. new 4.4 | | 
By Man or Woman. | An Infant under fourteen Years of Age © 155 


= 
FL 


* Mere, for if the perſonal Goods fa- 15! P. 5. 
| Larceny,” Here then . 1 P.C. 
annexed to the Freebold, as Corn, 5 
on a Church or Houſe: 
without 


45 


Trees in any. Ave- 

vy Orchard, Garden, or P ation, for Orna- 

ment, Shelter,” or Profit: ' See more of this Act under Title Felony 
relating to Game, poff. But it is Larceny, if they are ſevered from the 


Freehold, or if the f ſevers them at 
den at another Time and takes them. 
% Leag or Iron Bars from 4 Houſe, 


SF 
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1 


nd carrying. away an Infant in ard, becauſe in the Realty, I. 
Ae the principal Thing, it W HEreSa' an "A 
Cheſt with Wriings relating to a Freehold, tho! the Cheſt is of Va. 
lue. [A.] Therefore of Paper and Parchment, on which Conveva,.. 

are written. concerning welch or of re. relar: 

{ome other Thing w ich cannot be f. » Larceny cannot 
VEIN Beides, the Law does not preſume, Ul = 
would. ſteal ſuch Things. that are of no Value or Uſe to any one but 
the Owner. But by 2 Geo. 2. ch. 25. Stealing perſonal Securitia 
is. made. Foley of the. ſame Nature, as ſtealing . Goods of a lil Ja. 

a 3 Inſt. 109. lute, The perſonal Goods alſo muſt not be of a baſe Nature, as 

7 Rep 15 or Cats, if they may be ſaid to be one's. perſonal Goods. Some 
©. Things that are wrld by, Nature, and made tame, cannot be taken 
away feloniouſſy as perſonal Goods; as (for Example) Bears, Apes 
Monkies, Pole- cats, Ferrets, Squirrels, Parrots, ſinging Birds, And 
where no Felony, can be committed of the, Thing that is wild and 


ae. ch. 1 56 6 7100 t 
. ee e e 


0 See of the Game .] , WS X' $1043 YOT 13-3 167 1841 Mien 9 
3 But if the wild Beaſts are fit for Food, and are reduced.to 


for Food, and wild Beaſts tam d ſervin 
Deer, Boars, &c are wild, yet whe 15 
committed of the Hb. Ls - 8 | 085 3 CG 1 
To take © Fiſh in 2 River is no Felony, But it is Felony to take 
* 3 Inſt. 409, AWAY, Fiſh out of a Net, Trunk, or Pond z. becauſe then they are 
H. F. C. 67. not at their natural Liberty. 1 7M 
As to 0/d Fowls, the Law is the ſame. as 3 ob- 
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CHAP. I. Laws of England. * 


| Generally may be committed of all Creatures that are of 2. 
a tame Nature, domeſtick Beaſts or Fowls eſpecially if they IS 4 T4 
are fit for Food: | 7 WM; 8 e ' 


2 & 3 Ed. 6. ch. 32. Stealing of a Horſe, Mare, ar Gelding, 
« Fl wit Cory. ym 21 Elk: 12}. $7491 16 ih VF 57; 
by 14 G. 2. ch. & and 15 G. 2: ch. 34. 8. any Sheep, | 
Bull, Cow, Ox, Steer, Bullock, Heifer, .Calf,. or Lamb, (and no. 
uber Cattle whatſhever ) or wilfully killing the ſame; wit à felotaus 
Intent to fleal the whole, or any Part of the Carcaſe; ar to" affift 
Perſon in the committing any ſuch Offence, is Felony "without 
Nic of all moveable Goods, the Property of Which is 2. 
Perſon, Larceny may be committed; as Money, Houſhold-Stüff, 56. p. 370. 
Hay, Corn, Trees, and Fruit ſevered from the Ground. To take 
away Goods, whereof the Owner is unknown, ſometimes is no Fe- 
lony z as Treaſure-Trove, Wrecks, Waifs, Strays, before Seiſure 3 Ioft. 106. 
by the Perſon who hath a Right thereto. This Fact ſhall be pt . c. u. 
nihed only by Fine, c. but in other Caſes a Man may be guilty 
of Felony in taking away Goods, the Owner whereof. is untnotem. H. P. C 67. 
ln which Caſe the King ſhall have them, and the Indictment ſhall Pl cb. 136. 
be for taking Bona cujuſdam Hominis igneri. One alſo _— 
pilty of Felony, for taking away the Goods of a Church or C 
or the Goods of Pariſhioners, as Plate, Bells, Books, Veſtments. 
and he who takes off a Shroud from a dead may be-in- 4 Ind. 110. 
dicted, as having ſtolen it from the Executors or Adminiſtratort, or 12 Rep. 113+ 
other Owner thereof when it was put on. For a dead Man is not Dutt. c.. 776. 
capable of having any Property. And there is a ſpecial Caſe wherein p 375. 
a Man may commit Felony by taking away bis on Goods in the 25 Fee 
Poſſeſſion of another. (For a felonious Taking may be of the Poi · Dan. ch. 156. 
leſſion; or of the P with Poſſeſſion; not of the Property RA 
moved from the Poſſeſſion.) Thus when the Owner delivets Gods 
to a Tailor or Carrier, and afterwards ſteals them from him, with 
an Intent to charge him for them, it is Felony, for tho the Owner 
had the general Property in himſelf, yet the Tailor or Carrier had 
i ſpecial Property and the Poſſeſſion for a Time. And therefore in . 
that Senſe it is a Taking the Goods of anorber. So if one lends or i 
delivers Goods to keep, and he ſteals them. The Wife cannot ſteal H. P. C. 65. | 
Goods from her Huſband, for they are not the Goods of another , . 16. 
2 and Wife being one Perſon in Law. Thus of the Goods 
another. | ; HE! 
Above the Value of twelve Pence. If the perſonal Goods ſtolen 
amount to above the Value of twelve Pence, then it is Grand Lar- 2 Lok. 189, 
ceny. But if one is indicted for ſtealing Goods to the Value of ten Jg. 
Shillings, or any other Value above twelve Pence, and the Jury find Dolt ch 154. 
ally, which they frequently do, thes by gay but that the f ee, „ . 
are worth but ten Pence, he ſhall not haye judgment of b. 1. 7. 55. 
Death, but only as for Petit Larceny; for the Things ſtalen may 
be reaſonably valued ing to the Rate of an Ounce of Silver 
i this Day, which Lord Coke was only of the Value of twenty 
Pence in the Time of Eg. 1. — the Stat. of V. 1. which de- 
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z Inſt. 190. Parcels of Gods from the ſame Perſon, which together do exceed 


| plot 109. . Goods of the Value of forty Shillings, and the Jury find f — 


ad 
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H. . C. 30. If two ſteal Goods to the Value of thirteen Pence; this in Gwand 
Dole d 154 Larceny in both; for each Perſon is as muth:a Falba, as if he had 
A 125, ſtolen that Sum alone, If one at different Times Bs: overs] 


the Value of twelve Pence, they may be put together in one In. 
dictment, and e eee 
1 t G. a h Perſon ſhall fehniouſy Ira 
2 2. Ch. 45. 
of th Yoke of forty Shs 36 and 86, Bla 2 7 0 
River, . qa er Port of Entry en Diſcbarge, or 


. or , or ſhall be pr Aung. or Mine therein, be Pal eras guilty 


of F 
| 1 188.2 2. ch. 27. 15 9 Linen, Fuftian, or | Cottin Im, 
E. to the Value 9 f Shillinge, laid 10 be printed, bleached, * 
3 or to aid or another to commit ſurb "Offence, ii Fel 
| {NT anger vir dF: e . 
ed e, Tiers] 
See 5 An. ch. 31. As „ vor cof Fe Rtolen 
29 G. a. cb. 30. Of ſtolen Lead, Iron, Cc. and 25 G. 2. ch. 10, 
Of black Lead, and alſo 4 Gen. 1. cb. 11. and 6 Gew. 1. cö. 23. For 


r Eee HET NE 


7 

ay | o 11 10 Ma 9 h 

* 129% 2. Petit or Petty Larcmy is when the Goods! ſtolen do not ex- 
Ga the Value of twelve Pence. If one is indicted for 
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Dalt. ch. 154-8 they may; the Value to be but ten Pence, it is but Petty 
P-3%- 366. as before: obſerved, and to be ed with Forfeiture. of Gio 
TY and Chattels, Tranſportation, [l 4 Geo. 1. ch. 11. Whipping, of 
© See B. 4. >. other corporal Puniſhment*. Parry: Larceny-:is Felony, t No oat 
een dle dn Dea end . wack Ba in of 
ings, except only as to the Value of the Goods . makes 
the Difference of Puniſhment, | 
Thus ERGY whether Grand o Paty Larceny 


2. ' Mixt or capliclned Liareray has: — Degree of Guit 

* in it, and is either a Taking 1. From the Perſon of a Man, or 
2. From his Houſe, for Simple Larceny is a Taking away the Goods 

— Aa Wee arte; 21:1) 
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* 1. Larceny from the Perſon, ier puts bm in Fer o 4. De 
; r e gh 


1. That Larceny from the Pen, tht puts him in Rr, 
ROBBERY. #1 n 00+) 
etzt. * ROB BERY (Rapina,'Rebberia; dom the Rebe'or Garinen) 
loſt 68,69- in a felonious and violent Taking from the Perſon of another Oban 
13, | orf Money, to any Value, putting him in Fear. Tho Robbery 
535555 for a wrongful taking am 
ORR In thus Definition theſe are to eee, 
Culary, Hus.) The violnt Afalt upon che Perſon} the Tating #69) 

© From the PR of another, the putting of him in Fear. mY 
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and he > dee this is a Taking? 
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and if it is but a Penny, it is a Robbery, Here it is Fab, of = | 


tho! the Such is 1 is onl or never {9 ſmall... 
Lardenies Judgment o ch is only, w © eat 
| (ore the Value of twelve Pence. here 2 Thiog den i 

Ink. 66. Puri ng bim in Far. This diſting guichest y he obber gs 
F. C. 21, Cut-Purſe, or other Stealing from the Perſon ? he taketh - 
73- . 2. Thing from my Perſon on the Highway, withaut p 5 me ” 
ba 17. Afault or Violence, it is not 1 AN 155 a Felony for which 
10 7 153-the Offender ſhall have, His e „Kis Sword d drawn, he 
bids me ra Pale an ene, by e to give jo 2 


4 ay Alms accordingly, 748 bery; 10 
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ö ſs Fetbny without Cletgy wy * 
pot. _ The Sues of 8. cb. 1. 25 F. ;. Fo ITY 


eb. 48. '& Mar. cb. 4. 
FEES 8808 At Who cm 10 Robben . 
25 Therefore if it is not laid in the 
Indi that the Robbery, was. committed. 1 or about or near 


Nod as and to have put the Perſor röbbe in Fear, the Rob. 
in not. thin theſs Sees ud the Ode fl kw 
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Felans and C. in bereof, to 
Ro + Work s 15 an flitinatice of the Common Lay, Se 
5 4 Ed OF eee 
2 Toft. 472, N be in the Lord 0 22 che, the Nn g fool ſei bi 
Sher 431 PN in the Bai be foal be e for « Tor, 
an 
the nas + of Wincheſter or. 1 0. 1 ch. 1. and 28 Ed. 3, 
ch. 11. * upon Robberies and Felonies committed jy 


Pray wag to Town F.. ty to Count 
e IRE to the Sea-fide de. e Conſt able, (the Po 

\7t Yo call 1 Por oners to ot bi i 
ny Purſuit in Too ecinct; fo 2 7 Noride to the next 
be ir to do the ſame as the firſt, &c e e. 
= jr * 2 wolf Hundred hall be 


— if Thew wall, 44. ee n 
' Betwixt Aſcenfion-day and Michaelmas, a Citi, 
Arg 25 Towns, all N a, 4 Ser on - 
* 1 Cro, 20% ee Let LE 125 us . r 
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CHAP. 7 Laws. of England. 5 hy 381 


By 27 El. 8 13. The Perſon robbed ſhall maintain an Aion 
again the Hundred in which he was robbed, i be gives Notice with 
curventent ſpeed of the Robbery to ſome of the Tnbabitants of ſome near 
Torn, Village, or Hamlet, and within ten —_— s. before Action 
brought, is examined upon Oath before 2 ice of Peace, dwelling 
within or near the Hundred where, &c her he knew the Parties 
that rabbed him, or any of * and commences his Suit within one 


Year after the Robbery done, and if, upon Examination, be appears to 
know * the: Parties, be ſhall give Bad's to 


ſrving theſe Requiſites, the Hundred i is chargeable, if the 5. or 
one 0 the Robbers are not talen. 

is Statute hath altered the Statute of Ni nchefter ; for now No- 
tice muſt be given of the Felony, Oath made before a Juſtice of Peace 
whether he knew the Parties; and if one of the Offenders is taken 
in the Purſuit, it ſhall excuſe the Hundred, Ce. 


> If the Robbery is committed in the Night, the Hundred ſhalll > 7 Rep. 6,7 


in not guarding the Country, or not purſuing, by Night. : — A 
Aa Nn i d Handed of B. e ki toe fg Heim » LA. Rap. 
of S. and there rob him; the Hundred of S. alone is liable in an Ac- 526, Kc. 
tion upon the Statute. Robbers aſſault a Man in the Hundred of D. 
in the Day- time, and carry him into the Hundred of S. and rob him 
at Night; he cannot have an Action. So if ſeiſed in a Highway, and 
carried into a Manſion-Houſe; otherwiſe if carried into a Coppice, 
and robbed there. | 

* By the Common Law Day- light before Sun · riſing or after Sun- 7 Rep. 6. 
ung is accounted Part of the Day, and not of the Night. s are = — 
natural and artificial. Natural, which conſiſt of twenty-four =: ry 
and contain the ſolar Day and the * ou] Artificial) which * 
from the Riſin of the Sun, and end w n it ſets. But we are . 


peak- 
ing of Day-liget ;- which (I fay) is here acoougged Part of the Day, 
tho' the Sun is down, | 


To £0 on With the Statute. Am „ HN Al 
D 3 one, eee of th 


labitants of the ed, and the Ref refuſe to contribute, tao 

cs of the Peace (1 (1Q,) « dwelling within or near the ſame Hundred, 
jor the Levying . pag ( * a Tax upon every Pariſh within that 

Hundred; accordi the Conſtab cl. of very own ſhall Tax 

the particular . Tg and the. Ae by T 9 and Sale 

of Goods, [See 1 Geo. 1. Kt. 2. ch. 55-6 Gor the Taxa- 


ion of a Hundred upon demoliſhing of any Church, &c. 
by Rioters, 


High: w. 

undred ; not if bs 
it is committed in a Cloſe diſtant from 2 5 . 4 — 20 or 
in a Houſe, * Every Man's Houſe is his Caſtle, which r 
u defend. And if any one is robbed. in his Houſe, it ſhall be ie, #10 
eſteemed his own Fault. BY 7 — — 


The Action is grounded upon 1 E 1. The 2 El. ſhews 
bow the Era en an 2 f f a 


bor Fier du. the Nod wis given anther na if» fu 369 
Kar the Place of the Robbery... nn. 75h- 
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The Robbery muſt be committed upon the King's 
entitle the Party robbed to an Action againſt the th 


Lad. them ; and 66-22 2 Str. 1 2147 


not be charged; for no Negligency ee r 
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382 An Inſtitute of the Book III. 
Au by 8 Geo. 2. ch. 16. Where a Robbery is done, in order to en- 
able the Party robbed to ſue the Hundred, be muſt not only give fu 
Notice as is direfed by 27 El. ch. 13. but muſt alſo, with all come. 
nient ſpeed, give Notice to one of the Conftables of the Hundred, or 1, 
fome Conſtable, Borſholder, Headborough, or %, ow of ſome Town, 
* 2 Str. 1170. Pariſh, Village, Hamlet, or Tything, * near the Place where, &c. either 
perſonally, or by Writing left at bis Houſe, deſcribing, as far as the 
Nature of the Caſe ati admit, the 9 or —_ and Time and 
Place of the Robbery, and within twenty Days after the Robbery, « 
publick Notice thereof to be given in the Gazette, deſcribing the 
and. Robbery, Time and Place, and Goods and Effects lo, and befrre 
Alian enter into a Bond to the High Conſtables of the Hundred, in 
the Penalty of one hundred Pounds, with two ſufficient Securities, to be 
oved of by the chief Clerk, Secondary, or Filazer of the 
 aobere, robbed, or Clerk of the Pleas in the Court where the Adia 
i Intended to be brought, or their reſpectiue Deputies, or the Sherif 
of the County, for Funds to ſuch high Conſtables their Cofts, in 
a Noaſuit, Diſcontinuance, or Judgment againſt the Plaintiff in 
uch Ackion. And the Hundred is not to be charged, if any of the 
Robbers are taken within forty Days after ſuch Notice in the Ga- 
zette: And ten Pounds are to be given by the Hundred fir appre- 
bending any Offender in the Time limited. les, &c. . 
ing to make Hue and Cry, forfeit five Pounds: And Priceſs a- 
gain Hundreds ſhall not be ſerved on Inhabitants, but 
22 b Conſtable, who ſhall appear and defend the Aftion on thei 
alf. FIR 
1 Oro. 142. If a Servant is robbed of his Maſter's Goods, , the Maſter 
3 Cro. 37, may ſue. But then the Servant muſt be examined —— 
336. ut a, for he might know the Robbers. But the may 
be Witneſs in his own Cauſe, to make clear Proof of the Value 
* 2 Sund. of the Goods. If a Carrier is robb'd of another Man's Goods, 
380. either he or the Owner may ſue the Hundred. But the Carrer 
| muſt give Notice, and make Oath as in Cafe of a Servant, tho the 
Owner brings the Action. Each Man here may be a Witneſs in 
his own Cauſe. ' T8 | e 
By 6 Geo. 1. ch. 1. No Receiver General, or any of bis Ag 
or Servants, imployed for carrying any Money to be received" A. 
count of Taxes, ſhall maintain any 2 op ade fr 
being robb'd on the King's Highway of the ſai 27 wnleſt the Fr. 
ſons ſo carrying ſuch Money [hall at the Time of ſuch Robbery be r. 
ther in Company, and be in Number three at the leaft, to atteft the 
Truth of their. being robo dt.. | | Q 
« Lal. 172, There are two Kinds of Hues and Cries (from Huer to Het d. 
a. 76, 99942) the one by the Common Law for the NL 


1; by Statgte, where the Party grieved is to have 

7 Rep. 6, 7. ie 11 - K 1 . a RAVE 
ot only thoſe that refuſe to levy Hue and Cry, or 1 
ſue upon che Hue and Cry, ſhall be puniſhed by Fine and Impr- 
| Ban but thoſe that 2 f t e a Man is murdered Yr 

| robbed, and.do not endeavour to arreſt the Offer, o ler» 
There muſt be a Felony done, or elſe the Arreſting of the Pf? 
is unlawful, tho' it was upon Hue and Cry, But if a Fen) 
committed, and the Hue and Cry is againſt one that is not or! 


Fame 
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CHAP. I. Laws of England. 383 
Fame, or ſuſpected, or unknown, yet the Arreſt is lawful, the? 4% * 
is not Guilty. For the Hue and Cry will j the Arreſt, where 
1 Fdony is committed. He that levieth Hue and 


Cry upon 
other, without e Hall. tvs panting , for Diſturbance of the 
King's Peace. 


By 29 Car. 2. ch. 7 If Perſons travelling on the Lord's Da 
ede, the Hundred, foal not be charged, ri ad Op 
be made. i | 
But if a Perſon be robbed on a Sunday in going only to his pariſh. Cony 2 
Church, this is not within this Srat. Car. 2. and the Aae gu 8 60. 

he Hundred. Bo 

By 22 Geo. 2. ch, 24. No Perſon ſhall recover upon the Statutes 
Hue and Cry more than two hundred Pounds, unleſs the Perſon 


ir Perſons. robbed- ſhall at Tons, of ie 9 be tagetber in 
— and be in Number two at leaſt, to atte the Truth of the 


155 ab. 1. ch. 22, Called the Black Act, the Hundred are to 
Satisfattion, for Damages by killing or maiming of Cattle, cut= 
ting down Trees, or ſetting Fire to Houſes, or Buildings, or Stacks of 

— Hay, or Mood, againſt that A. 

See 22 Geo. 2. ch. 46. Ff. 34. For certaining the Method of te 
Ying Writs of Execution againſt the tants of Hundreds. 

By 4 & 5 W. & M. ch. 8. He who apprebends onal ch wow 
Highway-Man to. Conviction, ſhall within a leut after war 9 05 
1 the Sheriff of of the 75 , where sf 22 Was Jae, l 7 
Pounds (producing 1 erti ificate of t dee or Tuſitces, before 
whom the Perſon wat 3 with 1 Hie, 2 Arms, 
Money, and other Goods, taken with bim; not taking away the Rights 


of 2 claiming the ſame, from whom they were before 12 | 


< is ir bed ly Highway-Man, when ng or endeavouri 
o apprehend bim, his Executors or ebe wor Certificate ſhalt 
recerue the ſaid Sum of forty Pounds. 
42 out of Prifn, bring committed any Robber, 
terwards difcover two or more » fo as two or more 
f 3 be convitted, ſuch Diſcoverer” is entitled to a Pardon. 
By 6 Geo. 1, ch. 23. The Streets of Cities, Towns, and Places, 


a een ee et 


\ Log ka hi a dd lie in Flo; is 
ther done privih without his Knowledge, or openly with his 
3 Nee and without his Knowledge, as 


hs Value N * If it = laid 
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384 An Inſtitute of the Bock III. 

+, With them without paying for them. In all theſe Caſes of open 
Larcenies with Knowledge, the Offenders are by the Common Law 
within the Benefit of the Clergy. [But as to Dwelling-Houſes, Shops, 
Sc. See 12 An. cb. 7. poſt.) 


By 8 El. ch. 4. None that taketh any Thing privily and 
i from the Perſon of another, ſhall have 1 17 * 
2 


g. | 
: The Words are Taking ANY THING (generally) from the 
Perſon of another privily and felomouſly; yet by Conſtruction the 
H. P. c. 75. Thing taken muſt be above the Value of twelve Pence. The * ga 
N 53. tute not altering the Offence, but takin _ the Privilege of the 
Clergy, if above that Value ; which ender had before the 
Statute. - Therefore, if it is under twelve Pence, it is Petit Larceny 
as at Common Law. LE 
This Statute extends not to any Acceſſories before or after, 
Thus of Larceny from the Perſon. A | 


H. P. c. 76. 2, * Larceny from the Houſe is alſo a mixt and complicated Lar. 
| ceny, and ouſt of the Clergy by Statute, tho' but fimple Felony by 
the Common Law. | 
By 23 H. 8. ch. 1. Jo rob any Perſon in his Dwelling-houſe, te 
Owner, bis Wi 2 or Servants, 1 there, and put in Fear, it F. 
lony without Clergy. [See 1 Ed. 6. ch. 12. 25 Hf. 8. ch. 3. revived 
5 & 6 Ed. 6. ch. 10. 4 & 5 Ph. & M. ch. 4. All wh 
tatutes relate to a Robbery in a Dwelling-houſe, &c. putting ſome 
Perſon in Fear, See alſo 3 V. & M. cb. g. infra. 
If the Houſe had been broke open in the Night, and Coods 
ſtol'n, or with Intention to ſteal, tho no one was put in Fear, it 
© Secinfra, had been Burglary*. R | 
By 39 El. ch. 15. A felonious Taking of Goods to the Value of foe 
Shillngs out of Dwelling-houſe or Out-houſe, in the Day-Time, thi 
no Perſon there, ouſt of Clergy. | 
 Robbing the Houſe, when no Perſon was therein, was not 
ſo penal (before this Statute) as robbing it when ſome Perſon 
was therein, But bad Perſons took Opportunity. to commit Rob- 
vers - Houſes, when People were gone to Church, or about their 
uſineſs. ä 5 
Il see 5 6 Ed. 6. cb. 9. For Robbing any Perſon in his Dot. 
ling-houſe, Booth, or Tent, in any Fair or Market; whether the 
Owner be ſleeping or waking ; which Statute ouſts of Clergy, if 
Perſon is in the Houſe, tho' not put in 1 | 
By 3 W. & M. ch. 9. If any Perſon gate tale auc 
any Goods or Chattels, being in any Dwelling-houſe, the Owner d 
any other Perſon being therein, and put in Fear; or ſhall rd « 
Drwelling-houſe in the Day-time, any Perſon being therein, cel 
comfort, hire, command, or aid one to commit any oth ſaid Offence, 
or to break any Dwelling-houſe, Shop, or Warehouſe thereunto be. 
longing, in the Day-time, and take any Money, Goods, or Chattels, t 
the Value of frve Shillings, altho' no Perſon be therein, he ſhall ns 
have the Benefit of the Clergy. Mary mp ot e ap SAY 
. If any Perſon ſhall take with Intent to fleal, imbezil, or f- 
lin, any Chattel, "Bedding, or ture, which by Agreement be 1 
uſe, or ſhall be let to him to uſe, in Lodgings, ſuch Stealing is Lurch 
and Felony. 8 By 
| 2 G 


See 


CHAP. 4 "Fade of England, 3 . 


by 16 & 11 W. 3. ch. 24. Alt Perſons 40ho by Night or 
„555 
) 10 1 4 1 
. b Shop, Kc. be not broke ; 6 thangh an Por 
ſon be or 1 in ſuch Shop, &c. or that „Hire, ar com- 
nund any Perſon t commit ſuch Offence, be foall K the Benefit of his 


Perſon ſhall commit any Burglary, Houſe-breaking,. K. 
WET 4 any Herſe, or *. Money, Wares, and Goods, from 
3 Benefit of the Clergy is by this Aft taken away, and be- 
ing out of Priſon diſcover, or. cauſe to be diſcovered and appre- 

bended, two or more, who baue committed any ſuch Burglary, &c. 


2 be convitted be ſhall be infited to a. FR of 


Any 47 Parſe are and p- proſecuting fuch Flat to Convittion, upon 
the Judge's Certificate 1 , which be is to have gratis, or oy Aſſignee 
thereof, be himſelf not Kay: made Uſe thereof, ſhall be exempt from 2 
io and Ward © in by any feb Haf- beckons The 5 | 
committed. Perſons ſlain by any ſuch Houſe-breakers, 

uber Felon aforeſaid, by endeavouring to apprehend them, 2 
ts or Adminiſtrators ſhall have ſuch Certificate, 

An. ch. 31. A Reward of forty Pounds is 2 2 
ne, that ſhall t ied 7 © Fant gen. | 
ing or Entring any Houſe in the Day-time ; and to the Execu- 
tors or Adminiſtrators of any Perſon «who ſhall be hilled in endea- 
wuring to apprebend ſuch Offender. [See 6 Geo, 1. ch. 23.] And 
if any Perſon ſhall commit ſuch Felony, and afterwards being out 
of Pri on, diſcover two or more, who have commutted ſuch wo 
nes, ſo as they be convif?, fuch Diſcoverer ſhall have farty - 
ond Al "hots bis Pardon for all Felonies, except Murder 
Treaſon. 

And if any Per ſon ſhall receive or buy knowingly OT TL or 


inowingly harbour cr conceal Felons, be ſhall be taken as Ac to the 
Felony, Nth ſuffer Death as a ro ers 


12 An. St. 1, ch. 7 any Perſon ſhall ſteal Money, 
7 or Wares, of the Fad, of fry Shillings 2 jo * in 
iy Dwelling-houſe, er Out-houſe —— be 


2 Houſe, &c. be not broken by ſuch Offender, 22 | 
Perſon be or be not in ſuch Houſe, Ke. or if” any Perſon ſhall abt 


—_ to commit ſuch Offence, be ſhall be debarr'd the Benefit if 


This 428 Il not extend to entices under the Age ern 
Tears, who 47 rob their Ma” * N 


By 4 Geo. 1. ch. 11. ben any Perſon taketh Reward under the 


Pretence of Helping any one to flolen Goods, be ſhall unleſs be ap- 

2 and e eee or the . 
. . F 

Af vidence ag im.) fuſer ar 4 elon as if imſelf And 442 


6 Geo. 1. ch. 23. #hboſ diſcover, apprebend, and 
to Convittion 0 Pl wie huge oo , any Per- 

Jon fir taking @ Reward to belp any Per fri Gros (who 
bas nat e * 

2 * 
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3 . Piracy r Dake Deol Pay al f the Cool, 


112, 113. 
H. F. C. 


„ 14 Sobject” by tion or Robbing at Sea. his is 2 Capital 


Hawk. P. &. Offence by the — 4 ;. but by AQ Parliament i it is to be en- 


B. 1. 
2 H. 
14, 15. 


| b fic Pirg 9 8 0 udgec 2 to 
| FE Prog od] 7 W 1 


5 avs 3 5 8 


97 C quired Ie! heard, and Tan according to the Courſe of the 


mon Law, as if it had done u pon, the. Land. Tt 
remains an Offence by the S EN and Nee a Pardon 3x) 
Felonies, doth not diſcharge it. 1 being a ſpecial Offence, it ou be 


to be ſpeciall e For the en 3 Traal. 
8 c Cole Law, See Wa 8. cb. 15. 12 a 1 
d ſee of the Cour _ Fran rd Cat by Cre e 7. 


26 H. 8. B. 4. ch. 1 
* 11 & 12 W W. 3. 1 Ae wah 
zent ſhall” commit any Piracy Ad of Hg 
gain others 9 hrs Maichy's $ La, 1, upon the 5 Sea, under Cour 
of any Comm "4 n any. foreign Prince, or any. other whatfeever, 
cb O IF ſhall 1 40 talen ta be Pirates, F, and Robbers, and 
ſha er as Pirates, Fehn: and Rebbers upon | the Seas. [0 
r cr 2. ch. 30. Shall commit any . Hil 1 7 in the Time of 
the I or in any Place within the n % J 


en 
2 4 ain the Subjetts, Virtue, or under Colour 
Sa rom thi HS s SF, be. 4 any 2 army 
my * Conife mfart to the TE s Enemyes on 
Ly lace, & may. be tried, and Fahr * as Far | 
Cakes or Maſte ater „er any "a 
77 the 2 1 Bk Juri e bu Truſt 2 wh Fr 4 
1 el, and run away with Dis . or any Boat, nance, 
Ammunition, ye Goods, or viel then, op voluntari 3 fog 7 Pina, 4 
combine with, or attempt to corrupt ot any Oh mmander, Officer, or * 
to yield up or run  soith any Ship or Goods, or go aver to Pirate, 
or F any Perſon ſhall wolent Henk upon his Commander, to hinder 
hum from fighting in 2 of the Ship or Goods committed to bis 
Truſt, or con or endeavour. to. make a. Revolt in the 
825 be dal be e Pirate, Felon, and Rebber, and ſiſer a 
rate, &c. x a 
If any Hall on the Land or Sea, knowin 22] ſet farth any 'Pirgte or 


maintain, command, or 905 10 8 7 Finq. 
4320 uch, Perjon Jhall teren TEE eh alk 
tiudged acceſſory iſe Fa et Doe 


ng ſuch Pao? to oc done, 0 Lang or. Leg, entertain A 
25 fach Pirate, or receive any Ship, Veſſel,” or Goods, which lade 


W + þ PALE. 


7 B. 


2/99 1 2 i 


end with, 6 
PL Tera ae dame pay of ; 


* 
— 1 — lH 


Mb . Ser e = 


W. 
* 


— | 
ab, they da not ſeize or carry off juch Ship) ſhall throw out 
1 Tee, 
; e ha a alice we ade yd 2luoH ior q 1 


and puniſhed as, 1 

All Perſons e ee to, Pie , 6y 44 & 16 "Wig. a D : 

ſhall be deemed Principals, 22 rr Nac * 
Offenders. Da thes 4 2 erna Bengt of 
#40 586. 260: luclt £4, 0! ng Dos 

[in Time of War there are lemporary Gare mode ic de Re: 

ulation- of Privatters, and for the making it Piracy in them to fake * qe at 
rene n 

by 32 G. 2. cb. ag.] 44 M ile 2 £2552. gd 03 N 


on 
135M E9900S 3-7 2witk 
4 Private Felovesagainit the Dueling or Hebitation of « Man yo: qo 
n 1. Burglary, an Arſan. D ſlabau 34 n om Nn N | 
dt ni buummmon ad Vim ind 
I. * Burgle e Burglar, from Dune Hon and, 4 Rep. 39. 
Leon a Thief) is a Felony at Conimon Law and by the Cm! IF. 35: 


un Lam ig where a P in the Nigin breaketh and cntereth 
into ide Manſion-Houſe of anuther, do the Intent to ent 
22 ( * be executed or 40.9.4 M 


14 val 
1 


id by B it is called r r 0 W % bi n 

Brea eth amd Enteretb. "The Breaking and Bang is alſ'* 3 la 64 
Ow, it Burglary, Felnice & Burge fl, 6 

it . —— af che Indiment-i Theres Kay 68. 

fore as: to breating;" if a Door is + ora Windbw is n 
ede Wall beſort, and the Thief enters a 
8 Geadky eg! tho? this is!B 
Law. muſt: be an' aQual-Breakingrof — © 
L the This — Glaſs. of che Window, a\Holeninths 
Wall, draus the Lateh, unlochs the Dor; to rob G. This ia t 


1 
1 " 2 
mn — i} U 


Wiadow er ver bene 2 2 be „ ee e 2rd ee 


rol tual Breaking of the Houſe. As there mull be: a Breakiog;dorchers 
Ik. nul: be an Entry. Setting the Foot over the Threſhold, aſter'the 
ot. Door is broke opet; putting a n ann 


Ha Maſtetilies i Mone ORR and his Servant in an- ie 
aber Part, atul- the Servant in the Night draws the Latch of tha 
Haſtes's: and enden it}; to cb and murder him {dr 506+ 1 Ser. 48: 


1 Servant draws the Bolt of b Miſtreſs 8 Chamber, aud enen it 

wh Delagn @ cν Mare) "here is bothaa W 

—_ Are a i. NW! 
ity 


8 de | 
To | 2 program . . 2 


1 H. H. P. C. 
f , and one does it, while the reſt watch 55“ 

der the Houſez that no-Help mould rr 

mitn“ 18 3 AY: \\ et Wa ny Wu rn \the- 


FF * 4 
— *; . fr 5 % I + 
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r : 25 
6 1988 en : 4 
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the Act of one is by Interpretation eſteetned to be the Add ＋ 11 


of them. But if a Servant opens a Window, to let in à Thief, 
who comes in and ſteals, it is Burglary in the Stranger, and Rob. 
21H. H. f. c. bery in the Servant. [ Qu. if not Burglary in both '.] » When 
53-1 be. Thieves, having an Incent to rob; pretend Baſineſa, to- get into the 
B. 1. p 103. Houſe by Night, or raiſe Hue and Cry, and bring the Conſtable, 10 
2 Sir. 831... whom Ge Owner opens the Door, and when they come in, 
62.6. bind the Conſtable, and rob the Owner; this being done in e Abuſe 
of the Law, is by Interpretation eſteem'd to be an actual Breaki 
and Burglary ; and the whole Act ſhall be imputed to the Thieres 


= N 1 
= 


OY 


Indictment for Burglary muſt ſet forth, that Fregit et Introvi 
Domum Manjionalem. A Shop may be Parcel of a Manſion-houſe. 
15 2 by * But if it is ſevered 17 7 pare 33 
. to work in by Da $ h he into his Shop by the ſame 
TAN c. Door with bu 1 to 2 it is no Pikes to break 
3% . itt open in the Nigh.. OY 20S 9th 

Burglary may be committed in a Manſion-houſe, though all the 
* 4 Rep 40. Family are abſent. If a Man hath *#wo Houſes, and ſometimes 
Rely. 67- lives in one, and and ſometimes in the other, Burglary may be com- 
| mitted in either of them. A Chamber in an Inn of Court, where 
one uſually lodges, is a Manſion-houſe. For char one hath a 
ſeveral Property there. If one hires Part of a Houſe to lodge in, 

which is divided from the reſt, and hath a Door f its own to the 

' Kely. 83,84. Street, this is his Man ſion-houſe. * But a Chamber above Stairs 
8 or below, where any Perſon doth lodge as an Inmate, cannot be 
{H. H. P. c. called bis Manſion-houſe; ſo that if a Burglary is committed in his 
1 Apartment, the Indictment ſhall lay the Offence to be in the 
EDD nfion-houſe of him that let it. For if the Owner of the Houſe 
# + breaks into the Rooms of his Lodgers, and ſteals their Goods, it 
cannot be Burglary, to break into his own Houſe ; but it is Felony, 
* 3 Inſt. 6. To the Intent to commit ſome Felony within the ſume. * If one 
Kar. 2 breaks a Houſe, and enters, with an Intent to commlt a Treſpeſs, 
as to beat the Owner, &c. it is no Fetony.” But if the Intent ww 
to commit a Felony, by breaking and entring it is Burglary, tho 
che Intent was not executed, or the Thief did no Harm: Other- 

wiſe of Robbery. e ei ad een aw an 3 5 
Hy 5&6 Ed. 6. ch. 9. -Toiroþ any Fry in 4 Booth or Tei! 
in a Fair or Market, the Owner, or any of bis Family, — — 
the ſame, is tobe | puniſhed in bike Manner as Burglary; 4 witheu! 
F e BA OSMAN - 
————ͤͤ ——— 3 — —— 


4 s 3 k + 4 CY * 4 1 J 
* 1 11 * * =. % . a ©: U > © 
* * = %3 4 1 { S 3 3 hs 
% 40 1 ” Sa + $4.4 8 nne 1 ? * o 4 #4 . A1 41 & _ C * 
” 


Hure Legi nuxilium e bu l commirtit../ 3 Ia. U. 
Arito beneficim legis amittit, qui legem ipſam ſubvertere intendit. 2 Joſt. 53. 
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CHar. | Fram "oft 8 — WW 


Bengfit of "Clergy, a wits bo, bo Glen, ee ny 
Notice or Hearing. 


By 18 El. ch. 7. None l ove bis Orgy, that commits Burg- 


% v. & M. ch. 9. He has ſbal ! counſel, hire, or command 
c 


e from the” Houle bs the Wir og: 


e St. 1 N Perſon ſhall enter the Manjion o | 
Dwelling-bouſe of another by Day or Night, without breaking the * 
— with an Intent to ct Feleny 3 or being in ſa ſab Hue, ſal N 

Felony, and ſhall in the Night-time ole ey un =9 
42 err guilty 0 2 
and ſhall not have the Benefit i, of Chrgy: [See other Parts 
Act, p. 38 f. ante. And 6 Gre, 1. ch. 23. Concerning the bern 


And 24 H. 8. cb. 
TE 34. 8 ya or ante by Recs into on 
Houſe or Shop, ; with Intent to cut or any 5 
Serge, or any of 2 24442 or any Took employed | _ 
in the Making thereof, r See mote of this ' | 
AS, p. 360 & 373: ante.} 


2. * Arſon (rom de to lars) or Hou beg 6.» Pda LE 
at Common Law, and is a malicious and voluntary Burning the! _—_ 


of another, by Night or by Day. 
It muſt be a Burning ; for $a pet Fine luv « Houbs, or any Part | 
N ony. But if Part of the Houſe is +. 
burn'd thereby, it is Felony, tho pt Part is not wholly burn d. If 
t doth burn, and goeth out of itſelf, it is Felony. For the Words ; 
rar” Tent ayer ogra Fad 
It will be intended to be done malici , if one, deſigning to v 4 Inſt. 67. 
durn the Houſe of A. only, does burn the louſe of B. or if oe 6 v5: 
malictouſly burns his own Houſe, to the Intent to burn others, if the 7 
Intention is executed. But if only his own is burn'd it is not Fe- 

; but it is a great Miſdemeanor; and puniſhable with Fine, | 
Pillory, Sc. If a Houſe is fired by Negligence or Miſchance, it , 
8 to- Arn.” Fay » Weeds - of the. et 


a er e Præcegitata et Frnicè. [See 9 A5. 


iy the e of another, not only rr ee 
eden and gate Serbe, Weg Lag Bars et 
* N 

toufe, Parcel of the Manſion-houſe, are to be dend To 
burn Barns wherein there 9 whether they are adjoini 


P. C. 85, 


Ne d6 


to 7 
ny Houſe or not, is Arſon. the Common Law, to _% 
$ Barn, not Parcel of a is not Felony. The Burn- « 

— Flo. 


Frame of a Houſe cannot come under the Word Dang, whish 
"SW 


— — 


11 Rep. 30, 
&Cc. 


»3 Inft. 51, This Act does not extend to Judges of 


72. 


is neceflary in every Indictment for Arſon. In Arſon it muſt he 
Domus, tho a Barn, Malt-houſe, &c. whereas in Burglary it muſt "% 
Domus Manſionalis, as above-mentioned. And it muſt be the Houſe 
of another. So that the Houſe which he has in his own Poſſeſſion 
by a Leaſe for Years, is not meant, if the Owner burns it, and no 
other Houſe is burn'd with it, as before obſerved. | 

By 23 H. 8. ch. 1. Burning of Houſes, or Barns wherein any Cory 
is, the Principals and Acceſſories are ouft of ich of * 25 H. 8. 
cb. 3. 1 Ed. 6. cb. 12. 6 Ed. 6. ch. 10. and 4 0 5 Pb. & M 
ch. 4. 3 | | 

$421 ch. 13. To burn, or cauſe to be burned, wi 
or of Malice, (or to aid, procure, or - conſent to "the Burn 
any Barn, or Stack of Corn or Grain, in the Counties of Northum. 
berland, Cumberland, Weſtmoreland, or Durham, is Felony wwithu 
Clergy. . 73 
By 22 & 23 Car. 2. ch. 7. I is Felony fo burn in the Night. 
time malicicuſſy any Rick or Stack of Corn, Hay, or Grain, Barns, ar 
other Houſes or Buildings, or Kilns, in any Place whatſoever, But 
the Offender may make Election to be tranſported for ſeven Years, 

[And by 9 Geo. 1. ch. 22. If arty Perſon ſhall ſet fre ts ay 
Houſe, Barn, or Out-houſe, or to any Hovel, Cock, Mow, or Stack 
of Corn, Straw, Hay, or Wood, (or by 10 Geo: 2. ch. 32. Toay 
| Delph of Coal) he ſhall ſuffer as a Felon without Clergy. [See more 
of this Act under Title, Felony relating to the Game, infra.] 

By 1 Geo. 1. St. 2. ch. 48. F any Perſon ſhall maliciouſly jet m 
fire or burn any Wood, Underwood, or Coppice, or any Part theref, 
he ſhall ſuffer as a Felon. [See concerning the Deſtruction of Cr: 
and Mood, in cb. 3. poſt.) | 


5. There are other private Felonies immediately hurtful to the 
Subject, made Capital by Statutes ; which could not properly be re- 
duced to Felonies againſt the Lyfe, Body, Goods, or Alas n. 
Theſe concern Records, Cattle, Game, Ships, Bankrupts, River and 
Sea Banks, Hop-poles, Grain, and Forgery. * | 


1. Concerning Records. © © 5 

To deface or alter a Record is an Offence at Common Law, and 
puniſhable by Fine, Sc. But, * 
By 8 H. 6. ch. 12. If any Clerk or other Perſon ſhall dual 
willingly take away, withdraw, or avoid any Record, or Parcel if 
the ſame, Writ, Return, Panel, Proceſs, or Warrant of Attorney, 't 
5 King's ns # 5 » Exchequer, the one — 
other, or in bis Treaſury, aſon whereof a gmeni 
reverſed, it is Felony in the — &c. 2 72 Counſelbr: 
and Abettors. ; 

any Court, becauſe it be- 

gins with naming Clerks, which are inferior to them, [See d N. 2 
ch. 4.) and it extends only to the Courts expreſly named ; and to the 
Courts of Chancery and Exchequer ſo far only, as they proceed 1c. 
cording to the Courſe of the mon Law. 

Theſe Words, By Reaſon whereof. any Judgment ſhall le v. 


that if the Alteration is made 


verſed, fignify, whereby any * ſhall vot take Effect; b 
or 


after the Judgment, 1 


within the Act. | 0 
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CHAP. IJ. PT Ins of England, 


ledged, any Fine, Recovery, Deed enrol d, Statute, Recognizance, ' 7 


privy or conſenting to the Jane, rs IJ without the Benefit of Cler 
but without Corruption 9 lood, or taking . 

it extend 1 4 Fi acknnokdged by an Attorney of Re- 
card for another Pen 
By 4 W. & M. ch. 4 To perſmate any other Pa en before any Com- 
miſloner authorized to take Bail in the King's Bench, Common Pleas, 
or Exchequer, whereby the Perſon ſo repr 2 Lee, may be liable to the 
1 any are to be e in t N Suit, is Felony. 


50 22 & W Ce 2. ch. 7 . To ar 5 05 Horſes, W 
* Cattle, in tbe e maliciouſly, unlawfully, and williagh, 


of Dower, the Heir. Yet Liberty is given to 
the ene to aO¹ . ap of Death, by making Election of Tranſ- 
gortation for ſeven Any returning within ſeven Years ſhall 

er Death. 
Mr = in the Ni ght-time, maliciouſly maim or otherwiſe hurt 
any Cattle, they ſhall ae to "4 Party grieved treble Damages by 
Aion of Tre afs the 

Upon Complaint 9 the Pdrites's ed, three or more Tuſtices of 
the Peace may c:iquire by the 8 twelde Men, Examination of Wit- 
 neſſes upon Oath, or any lawful Means, concerning 7 Of Offences and 
Offenders, and rue . to ſummon Jurors, and ebend ſuſ- 
pefled Perſons, and cauſe others that ſeem likely to make Diſcovery to 
appear and give Information upon Oath, &c. 


— Proſecution muſt be within fix Months after the Offence com- 
mitte | 


[By 9 Geo. 1. ch. 22. Wilfully and maliciouſly to kill . 
wound ay Cattle, is made HOO wo Rene 


8 e wo. ON 1 
55 9 Geo, 1. ch. 22, F any Perſon, being _ wth 
Weapons, and having the Face black'd, 5 00 otherwiſe diſguiſed, 


2 in any 25 Chace, Park, Paddec ad Groans incigſed, 


in am high Road, Heath . . er 7 
fully bunt, 5 57 Fay, or fleal, any 5 el Deer, 
rob a Warren, &c. or fleal js od of an Rio = BA, & 

ay Perfog _ bunt, &c. any 


or kept in any Place inchſed in any of the King's Foreſts or 2 — 
2 e te Kings „ or 


Fiſh-pond; whereby the Fi deftroyed, 
wg | Fee, kin 22 * ro $8. fro fot other 


unlawful raft A, or, emcee or ſucccour | ſuch Offenders, when by 
ef Council required ſurrender, knowing them to bave been 


— charged and 1 4 urrender, 'be 1s 25 of Felony without 
0 


4. Concerning 
ng 
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By 21 Ja. 1. ch. 26. 7 acknowledge, or procure to = acinow 1 Se 
Bail, or NTT: in the Name of any other Perſon or Perſons, n > *, 696. 


is Felony. oft Bowe Net ay i (ory aps, of ook Loſt 


pm or of the es hero this A", or by Gift or «8p. 372, 
Promiſe e 4 Reward, procure any to join 2 on fit 375» & 390. 
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N 2 eee, 2 the _ 


Tall be overflowed or damaged, be is guilty'of 


| bee, Maſter, Mariner, or ' other 


be ſhall be guilly of Felo thont Ben Clergy : 


Go 10 Geo. a. ch. 32. eee gen de 


ec, 2. ch. IT, 1 A 8 1 
1. ch. 29. $. 6. E is Felony without Ben — fo ay 


Ship, ap to caſt ow , burn, or deſtroy the 

ſame to be 1 . e or any Under. 

writer 0 Po * of Inſurance thereon," or * who 

loaded ro a Fo 4 1 
By 12 An. Sl. 2. ch. 18. 127 ny Perſon nales or r 

any Hole in any Part of any Ship in Dit e 

longing to As Ship, or is at hos or abetti hoy hays 


wilfully does any Thing tending to the Pas” 5. or DeflruSin 
2741 Ship, be ſpall ps guilt of Felony without 1 * 


25 26 G. 2. ch. 19. I ary Prion ll plunder Heal take a 
roy, any Goods e to any Ship in Diſtreſs, or 2 
ral be . or firanded (whether any Feng Creature be on beard 
or not) or any Tackle, Provifien, or Part of fuch Shi, INT bas 
or wound, _ Intent to kill, or T 55 

of, Perſon endeavouring to ſave 8 or 
2 ay Fo falſe Light, < ent to e . 


ee 2 * bare 


ances 0 or Vialence, the O be Fees etit 
nah. alence, 8 * 


aer ſag 3 — 
2. ch. 30. er, com, 

Ad a Gene of 3 hath been here and iſſued 
out, ſhall not, within forty-two Days after Natice in Writing and in 


e Lond don Gazette, or within ſuch further Time as the Lord Cum 


cellor ſhall think fit to allow him, not exceeding Days, furrender 
himſelf to the 2 and fubmit to 1 Oath 
(except a + who are to be examined upon the uſual Afirmatim) 
tauching . his Eftate and Effetts, Trade am Dealitigs; or if be foal 
remove, conceal, or imbezil any Part f his Effate or E 2 real 

or perſonal (his and his Wife's and Children Den N Ap- 
farel only E fo. the Value of twenty Pounds, "0 
'of Account, Papers, or Writings, relating thereto, 15 an 2 fo 
defraud his 8 be ſhall fuffer as a Felon" without Benefit if 
Gon 'or the Benefit of any Statute made in Relation A 


fuck Alen Greds d Bfte ll go tn, and be ried ag 


Creditors under the Commiſſion, 8 
. Concerning, the Deſtructen of River md 0 Bank, 00 


Hop- poles. 


6 Geo, 2. ch. P NY break or ot 
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So if be maliciouſly cut any Hop-binds gr on in am F 
tation of Hops, Aud i {bs Proview contained in 2 . —4 
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"Ha — GATE 18 — 5 
By 11 G. 2. ch. 22. C. 2. Melcioyy to three de 


any Store-bouſe, or other Place where Curn is 8 1 
ed, L e e 3 
Aral, or Grain therefrom, or throw 2 a 
r any Part theredf br unlaw 's ener on lard ay hh, 
Buat, or Veſſel, malicioufly take away, or throw” out 
or ſpoil, or damage any Meal, Flur, Wheat, or Gram t 
intended for Exportation, ts Felony and Tarent for ſro hers 
8. Concerni of falſe Deeds, Nc. Bank-Nites, &c. . 
Eucken. Ble Bon — South-Sea and Eaft-India Bonds, &c. * 
Lottery- Orders, &c. the Common Seal of either of the Corporations 
for Aſſurances of Ships, &c. Mediterranean þ Letters of * | 
torney to transfer Stock, Certificate of the Accountant in 1. 
Chancery, &c. Marriage FRA . Seamens Witt, & 9 
e „ Youth! ed raeety ROSE 
By 5 Bl. ch. 14. N fral's ABR» fer DA Day Our?-Ral) vo For 
or Wi 41. Writing, &c. after Gale, for firſt Offence, is Fes pan. . 
lony wit | 8 
By 2 G. 2. 0 25. To fe make, forge, or counterfeit, or c 2 
* be fol ef fon bk or 


9. T7 * — 


falſe Making, &c. or utter or publiſh as true, knowing t ; 
be falſe, &c. any Deed, Will, Teftament, Bond, Writing curſing iy 
Bill of Exchange, promiſſery Note for Payment Money, aeg ment, or 
Aſignment of any Bill of Exchange, or promiſſory Note for 2 5 | 
Money, or any Acquittance, or Receipt, W 7 Goods, wi 
Intention to defraud any Perſon, is Felony without Benefit of Clergy, bug. 
without Corruption f Þ Blood, Lo if Dover, or Diſhers on of Heirs. * 
By G. 2. ch, 22. To fa make, aber. forge, or counterfeit, 
{or to al aid, or utter, as in the laft Statute) any b + pk 
of any Bill © Exchange, pr the Number or or principal. 
«countable Receipt for any Note, Bill, or other Security 
155 or any Warrant or Order 5 ment 1 f 
of Goods Goods, al Intent to 
Benefit of Clergy Rect. e eee 


"Of tet &. F x Amen : 
> ECW OW wy'e 511 8 eee. 
ch. 13. F. 11. To forge or counterfeit the Common Seal of the 
y England, or to ferge,. alter, or raze any ſealed Bank- Bill, or any 
Note, or Bank-Bi Ex Oe Tg 
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Bind, dee wade th Seal of, the Com 22 
dnſement thereon, or to offer to | 
nent thereof, with Int tow ide Is Felony” with Gray > 


22 85 55 .ch, . nd he en . 
laing th to Forge ot counterfeit them before 
ou = * len 1 the 8 thereon, * ten 
or demand Money upon any forged. ot 
the ſame to be ſuch 
fh — Ge 2 ) wi HORN and, _ 
Ra wa > Nt. TS 
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O's out Clergy. ; 7 


A & 10 W. z. ch. 25. F. 59. To counterfeit or fore 
gas or Mark, pap At of the ſame, upon any V. 22 P 
ment, or. Paper, thereby to defraud. bit Majeſty of bis Duties aps 
Vellum, &c. or to utter or ſell Vellum, &c. nth ſuch counter ſci 
Mark, knowing ſuch Mark to be counterfeit ( Ani by 6 G. 1. ch. 21. 
. 60: To cauſe or procure the ſame to be forged, or any Vella 

archment, Paper, Cards, or Dice, to be marked or flampt with , 
counterfeit Stamp or Mark) is Felony without Clergy. [See 9 4, 
ab. 1 1. & ch, 23. 10 An. cb. 19. & 26. 12 An. St. 2. ab. g. 5G 
cb. 2. and 30 G. 2. ch. 19. in Relation to the Stamps or Marks 
provided by thoſe Statutes.] | & 


Of South-Sea and Eaſt-undia Bonds, &c. _ 
By 9 An. ch, 21. 6G. 1. ch. 4. $. 56. and 12 G. 1. ch. 32. 
F. 9. To forge or counterfeit the common Seal of the South-Sea Com- 
pany, or Eaſt-India Company, or to forge, counterfeit, or alter am 
of their Bonds, or any Aſſignment or Indor ſement thereon, (or any of 
their Receipts, Warrants, or Indor ſements thereon, by 6 G. 1, ch. 11, 


F. 50.) or to offer to diſpoſe of, or to put away, any ſuch forged, 


&c. Pond, &c. (knowing the ſame to be ſuch) or to demand the Mi- 
ney, or any Part thereof, of the , or any of their Officers, 
with Intent to defraud any Perſon, ts Felony without Clergy, 


Of Lottery-Orders, Tickets, or Certificates, _ 

By 1 G. 3. ch. 7. and the ſeveral former Lottery As, To forge ot 
counterfeit any Lettery-Ticket or 2 made in the Purſuance 
of thoſe Acts, or to alter the Number thereof, or to utter, or vend, ot 


btffer to diſpoſe of, any forged Ticket, &c. knowing the ſame to be 


ſuch, or to bring the ſame to the Managers, or the, Bank, or to any 
other Perſon, with a fraudulent Intention, is Felony without Clergy. 


Of Policies of Aſſurance of Ships, and Merchangiſes at Sea. 

By 6 Geo. 1. ch. 18. To forge the common Seal of either of the 
Corporations, or to forge or alter. any Policy, Bill, or Bond, under 
their common Seal, or to offer to diſpoſe of, or pay away, any ſuch 
forged Policy, &c. knowing the ſame to be ſuch, or to demand 
the Money jr contained, with Intent to defraud, is Felony with 


| Of Mediterranean Poſes: eat 1 
- [By 48. 2. ch. 18. To forge, counterfeit, r 
diterrantan Paſs, or forge the Seal of the Admiralty, or the 
of the Lord ger 4 e the Admiralty * 
or to procure or therein; or publiſh knows Kc. is 
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Of Letters of Attorney to transfer Stocks, 


Is G. 1. ch. 22. 6. 1, & 9 G. 1. ch. 12. f. 4. Ju gr 
counter feit any Letter of Attorney, or other Authority to transfer, A, 
fell, or convey any Share in the Stock or of any publick Cn. 
pany | neg by Af Parliament, or to receive any Auntie ® 


Dividend attending the ſame, or the Name © Proprietor to ſuch 
pretended Letter 2 or Authority, 2 to 41 
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endeavottr-t0 have fuch Share transferred, &c. or fuch Anonuities or 
"rondends- received by Virtue therief, er perſanating any true Fr 
prieter, whereby to transfer or receive, or 9 to A or 
recerve bis Share, Annuities, ar. x nh 


Dividends, or 
in any ſuch Forgery,” &c. is Felony e E, Ac 


Of Certificates of che Accountant General in Chancery Kc; 5 

[By 12 G. 1. ch. 32. f. 9. To forge or counter feit ibe Name of 
the Accountant General, Regiſter, Clerk of the Report Office, or Caſhier | 
of the Bank, to Certificate, Report, Entry, Indorſment, Decla- 
rotion of Truft, ote, Direction, Authority, Inſtrument, or Writing 
whatſoever, for, or in order to, the receiving ar . obtaining any. of the 
Money or Effefts of the Suitors of the Court of Chancery, or to to forge 
ur counterfeit any ſuch Certificate, &c. or to utter or publiſb the 
inowingly, with Intent to 3 or e or A in any furd 
Rirgery, is Felony — 

beer 9 Pal 14. 6. ee 

heetver of n 15 bur 


of ae. ee, 3 
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By 31 G. 2. ch. 10. "To yer Le, 
honate ar aſſume, the N or GP 

2 or other intitled, or ſuppoſed to be" inti 
wy, er Prize Money, for Service done. on 1 hed « King's Ship, 


or 
of bis 7 £4 or Adminiſtrator, 2 2 25 — ar Creditor, or to 
counter feit, ar prucure ſo to Attorney, Bill, ©. 
1 Certificate, Aſſignment, ron zl, AE — 5 Wa. 
therity whatſoever, in wig or Priae 
— due, (her Or ts | Service, is 
bone of Orgy * he of Fo ra ar Ls 
Ae ies made ſuch © 
by Statutes, too long to be here of Felonies 
by Gavlers, 14 Ed. 3. cb. * Night; or wih 
painted Faces, Gc. 1 H. . cb 28 Ed. 1. ch 2. 
1 taken away by 
ne + I} Egyptians, 1 & 2 Pb. & ch. 4. 
5 El. ch. a0. owdike, 22 H. g. ch. 11. 283 
Ph. & M. ch. 1 By d 
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n gs Sandwich Bridge, a8 G. 2. <. 
e Bridge 29012. ch. 73+ Black-Fryars Bridge, 29 G. 2. cb. 4 1. 
| | 22 Bridge, 30 G. 2. ah. 59. Kew Bridge, 30 G. 2. 
* 40. "Londen Bridge, 31 G. 2. cb. 20. and alſo. ch. 59. 
23 e ſome of which are ouſt of By Treſpaſlers on the 
s and Rioters in the Counties of 2 x hap, Weſt — wa 
To of Durham, 43 El. cb. 13. For the Suppreſſion 
ARON, 13 814 Car. 2. eb. za. 18 Car. 2. 2 3. * 
31. G. a. ob. 42. For preventing. Abuſes in paying Seamen; 
Wages, 9 & 10 M. z. eb. 14. 1 Geo, 1. ch. 25. And 4 G. 1. cb. 11. 
For mote e ffectual Tran eee 3p 

See of Perjury, eee and Cozenage, th. 3. poſt 
Wan ae 0 Vie 
bene ben denen Acconnt of the capital 

(vis. Of High Treaſon,” Petit Treaſon, and Felonies publick and 
Private.) It followeth that I ſhould treat of Miſdemeanom cr 
Offences ur Capital. Becauſe in this Account I have frequent) 
mentioned Principal and Hccefſories,. and the Benefit of the 
Clergy, it may not be improper, brſt to ſay ſomething of the 
Nature of the ene e and ofthe Be 
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N Principal is he that is an Actor, or preſent and * ind 
A ee in a Felony. In ſome ur: 
- "Wi ons Principal, as he that puts. Poiſon into Drink, r wi _ 
4 Rep. 44. to poiſon ahother, and then leaves it, though not preſent when 
N. F. C. 3, taken by that Perſon or any other; or when many come to do 
J 75 216, an umlawyful Act, and one 18 the ſame Ground, or the 
ben. though not wi View when the Fact is done 
ihcites\« Madman to do a Murder is a Mur- 
43: deter „ % High Treaſon all are Principals. So that he who by 
_ 2 * Command or Perſuaſion induces another to commit Treaſon, or te- 
3 Inſt. 20, ceives 4 Traitat knowingly after Treaſon, committed by him, ig 8 
. 5 For whatſoever ou 888 E 
' will make: men Wy LEY 
2 
« > lag. 183. and in Yor e all are e 13 
— en Nch. 12. Frurariri, Counſellors, and a nigh in fea: 
M4 be ling any Recotd, dre principal Felons. © 
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— An Acteſfory, Purer On, (Arte eb * he 2 Of Acceſſories. © 
_ elon le A EIT 
. all 1 included. t. 


or tir up 'any other to do the Fact, and art 
. 885 
to do the Ac erm. Mt included, if they preſent when WN „ 


AR is done. If cmding or Gary bee Ke ha 
s 2 Principal, Arey oy F 


cipals, tho not —. whe the Act is done. e 


ne, knowihg of the Felony, e th Pee us $ m. WT 

and his Offence. ' © OF 17S i {7 n Phi 01 chore "IS 
= REES - 2 rir 

cipals, Darga 


In Petty Tenn and other Felbnttes 
n 8 ge 
Treaſon, Where the Principal is 


Sa e can ae te oft — — | 

of the Principe l. anf er 394- 

There may be an Acc 11 071 Hawk. P. C. 
3. 4. 7, 


W. z. >. 8 Geo. 1; 1 1 "arid Y 26 $4044 
Petit Larcentes, Treſpaſſ ite rr are no ae 2p = IT 
fir us in the RE OR thete u io Acceſſory, ſo It is" im the » 
loweſt Offences, or in all Offences under Felony,'as in Riots, Ro] . al e » 
forcible Entries, and other Treſpaſſes vi & Ar mrs, Here all are Prin- 
42 Es that receiveth à Treſ * 
Goods, reſpaſs is committed, is no Treſpaſfr unlef'+ 1% 31 
the Treſpaſs was done to His US util Benet, end he — to 1 2 : 
afterwards ; for then his ſubſequent Agreement amounteth to a Com 
mandment, and makes him a rincipal, Yet if the Treſpaſs was on 
. After -Agreement will not make him 
| & of grade ale 4.7, 3 
e ire the Fab f tho King Vaigs 1 2 
receives 5 
ig it to be the King's Veniſon. 
© There are r 1. An gcgeſ. Ny 
counetly or 


232 e the Fact is he 

in the Commidion of « Fee,: and in abſent When it n 
But when the Execution varies from the 
ain (as by Ki one inſtead of another, ne 
= or in the 


e 
tim, ot if one commands 
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55 — after the Fact is, when one receiveth a Felon. conceal 
84 en or relieving him, whom he knoweth., — 


on Acceſſory, aſter the Fact is only by receiy; 
ee, s ch 31. 46. 1. eb. 11, | 
the B wing or R 


muſt 155 ne muſt Know him. ta be * 
72 By to be * Therefore where a Man te. 
827. geives a Murdertr aſter the Stroke g given, but before the Death; he 
is not 1 7 A Relieving a Felon, with Mon Vieual, or 
vol (IE + Hors. wy mags ro ta Pry makes on 
by * 108. to the Felon t W is ſo ira i 
H.P.C 65, „ Cale, that a — receiving his Brother, or a Huſband 0 
4 161. cching- bis Wife, may be Acceſſories. But if the Wiſe. receives 
p 398, 399 the Huſband, ſhe ſhall not be puniſhed as an 8 for the 
— *. r r ought 
125 . accuſe him. wy 
41s 9 4 Meg Ay ge is aa of, Felony in ne Connte? Roe Fa, . 
| ... tainder | is in the ſame County, to make one acceſſory by 
receiving ' [but it ſeems to have been the 'better Opinion 
2 4-5 formerly, de ſettled, that this Notion of preſumptive No- 
— bee is not Law. J in another County. 
1 One receiving a, *— that hath enter'd Iten Rectnimants b 
1 appear, or one R his Favour,, ot adviſing Witneſſes 
2 * appear againſt him, is not acceflory ; for this is not receiving 
f e Felon; tho ſending Letters in his Favour, or * adviſing Witneſſes 
ig, dot to —.— is 4 Ne Nun, be e * 
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bee — the Fact in Caſe ol Fele, Y, Will mike him 1 
e ne whe. ber 1 


* 
£ ct. 


my 


Sie uli C3. 200 201 n 


XU LES concerning Acceſſories 


"; loft, 16, * HERE in At uf Parliament makes a Felony, i dot 
20, 45, % 1 VV incidently:make ſuch Acceſſories, as would be Accefſonss 
on” | W a Felony at Common Law ; tho' many AQs of Par- 
8. F. C. 44. liament, which: make an Offence Felony, expreſly make mention of 
8 167 Abettors, Councellors, Procurers, and lers; which the Lav 
396, 397 | to be included of Courſe, - 
400, He that e or counſelleth to commit an dak 
a Act, inaccefiory'to all that ſhall enſue upon chat evil AR; if t ww 
s 3 Iaſt. 5 1. executed in the ſame Mariner, rr J 
Hawk. F. C. but not to any Act, that is diſtinet from it. 
ae The A Lee e e A 
4 lag. 184. fwer, beſore the Principal is attainted or convicted! (. but cer- 
„ bainly he cannot be tried: firſt . Yetlif che Aces, wil, wy 
43. Pray Proceſs againſt the r hefody the eee 
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FI » Ubi faltum nullum, is fortia nulla. 4 Rep. 43. 7 j 


H. H. 25 Ubi non / Principalis, non peteff eſſe. acceſſorius.. I a, \ une hs for 
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may — the Right which: the Law allows. 


Jury find the Fein Mos guilty, they muſt find 
alſv Not guilty. if a 
If the — nag Ae et e 
udgment obtains . Pardon, the Acceſſory is ue. 

becauſe the Principal was never attainted. [But ſee 1 A. dh 9. 5. 

One acquit as Principal ſhall not be arrai Ae Acceſſory deute 
fore the Fact; but he may as Acceſſory after er or. 
acquit as Acceſſory, he may be arraigned as Principal. 

Acceſſories before and after the Pack are puniſhable with* 222 24 


Death. 
2 d cb. 24. . derefiryiie ove 5 
bny committed R en: genes 


Felony; 1 184; 
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that ſhall be felonioufly op er yn LCL 
e 99 2 ry . —— foul fe 
en Acceſſory to the Felony 9 
| is e, I the ret g. 
mute, ar — ly above twenty 
Acceſſory may be procerued againſt, as ſucb N | 
E ng ſueb Principal be e fo 

wing, ar — dinner, And ' 
48:1. conuitted;: or | if be fan Mute, ' or 
as ell üer nan 
— Ein 1 they 2 p 
Magi pete wee hnowingh, any be profecated 
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4 ny 4 757 ard Ahe when the Prin 1 
genvicte | 
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2 2. ch. 


_ s q * 12 s * 
£ 1 1 * * # 1 
See of Arr 3. 4 Bop n 
aign ment, 9 4. ö 5 5 53 4 4% 7 erinn &- 4.3 7 
: TP \ „ 5 * 5 *. . L 2 
"# Ty r * £743 ITRETEE FED =: "3 - : 


r I N ＋ 
* 


himſelf of a Felony. For the P 
— qr army of lay 
7 —— — Caſe of Felon 
t (win. riv in y 
| RI Ihe Conan Ln 552. 
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| Tae ad Tem Juriſdiction — ahafies, all Per 
ſons chat could read were allowed to be Clerks. For heretofore few 


, unleſs D lag lint 7-0 ag 


3 | | by any 

not be admitted to be of the Clergy 11 
verre not allowed it. Bat where it was allowable, Ander 
te Caſes, wherein the Common Law denied it. N 
This Claim of Clergy might antiently be made upon Arraignment, 
* and before Convidtion, or as ſoon as the Priſoner was hitto the = 

len 164; Bar. *. Afterwards'iticould not be claim'd till after'C be. 

off 425 cauſe it is for the Advantage of the King as to the Forfeiture of the 
4 Lands and Goods of the Clerk convict, and for the Advantage of the 
* C. 239. Clerk himſelf to make his Challenges to the Inqueſt; and 
Ee 463- pe may de acquitted, and then be will not need this Privilege, [Se 
e Ia. 634. 25 Ed. 3. 162. 3. cb. 4. ] * After Conviction I. el 
mw 7 — tho' the Party does not claim it; | 
8. F. C. 138. Criminal muſt claim it. When ie as allows; was de- | 


livered to the to make his Purgation. This Purgation | 
was to be by his own _ agar - N mg ge 
of twelve Compu their Belief of it, befote 2 Jury of 
twelve Clerks, the cer e Ari in his be was de- f 
— — he became a mere Lay - man, or he 
was to be in Priforp till a "If be purged: hdl, by 
« 2 Inſt. 638. was-ſet at Li Sometimes the Delivery to. the' Ordinary was 


3 « without Purgation, as as upon Attainder by Confeffion of the Felony, 
11 Rep. 3% op by Verdict, here the Felony was'nototious, and then the Clrk 
Yelv, 38. was to be degraded, of kept in Priſon A 1 — 
2 4 ch. 1] tho the Ordinaries, even in 
— 
e org ion. 


J. 1.67 By 4 H. 7. ch. 13. A Convitt of Fe 

Hob, 288, hall be 417. hg. Ann of Fey (oh 
H. P. C. 230, fo the Ordinary. 

N. 239. 2 Wan 2 * 


within Or deri) 
be is Au 


A FK 


Dalt. ch * 

p. 523. " 
Cl 
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| Laws "of Engla 
If the King pardoneth the Burni 

the AR, py, Words are offer: Cle 

for the Pardon hath diſcharged 


3 : 


: og 
Felonies not within the 


wt be admitted to the Bene 
afwer direttly to the 


2 


* 
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— An e of The” 4. Book 11 


ROLES concerning us Dent of de Clay, 


« 11 Rep 29. N all * Felonies Tae for robbing Churches) the 
LURES 23 1 ſhall have his Clergy, unleſs it is expreſly taken away by ſome 
Statute. 


b 3 Inſt. 39 ® Wikies an Offence is rs Feli by a biking, the Bang 

Hr c. 23e, of the Clergy is to be allowed, tho? the Statute ſuys expreſly, that 

Kely. 194 the Offender ſhall ſuffer Pains of Death, » For the Benefit of the 

++, Clergy is ſuch a Privilege, that no general Words in an AQ of Far. 
88 lament ſhall take it away from the Offender. 

© 11 Rep. 37. © © Where-ever Clergy is taken away by Statute, the Offence kid 

H.P.C. 231: in the Indictment mult be upon that very Statute, otherwiſe the Of. 
fender "ſhall have his Clergy ; as upon 4'& 5 Pb. & Mar. ab. 4. 
The Indictment muſt be Malitioſe; upon 8 El. ah. po It mult be 
Clam et Secrete, otherwiſe Clergy allowable. 

*HP.C.231. If a Statute takes away Clergy. from the Principal, it "I 

11 Rep. 37. be taken away from the e. unleſs the eee 

| ticularly included. 

2 IA. Ray. So where a Statute takes away Clergy from Aiders and Abetr 

- wi 1 Acceſſories ſhall have their Clergy. [u. 

«5 Rep. 110. If one hath ors. allowed, he may e u 

1 Goods, tho' the Goods which he had at the Time of Convidico 

293. were” forfeited, | —_ retain the Profits 'of his Lands, that 

= 34 — ſhall ariſe, aſterwards. or by 24 El. cb. 7. Allowance ae 

J s. 486, and Burning is in > of Purgation or Pardon, by Virtue 

&c, Words he ſhall be eſentl 2 and delivered. 

1 Hob. 294. The Benefit of the Clergy; or actual Burning im the Hand, e- 

H. F. C. 241. Ae dds. to his Credit; becauſe it comes into the Place of 


* pf: tion at the Common Law, which ſuppoſeth he might be Not 


— * h it is contrary to the Verdict. 
dea, b. I hinted before, that there were very few. Caſes, wherein the 


ch. 4. poll. Gin Law denied the Benefit of the Clergy. It was de. 
3 22 nied e in High Treaſon againſt the King, Petit be and 
v4 Sacrilege. n e ve allowed 
K. F. & % d, be pleaſed: * 
230. By 25 Ed. 3. St. 3. . 4 "Pro Clero, dee of any 
* 1 e ns cls Ki dr. 
10 2 N 
So that after this game bees was Clergy, in all Caſes dot 
Treaſon and Sacrilege. But now' this Privilege is taken aua) 
many ſubſequent ee in ſeveral eu e een 
i my: | o hd d 
= 9003. PRE ein Fatt 14 . be maar 


$17 504 e benen n alicolly in Perry Hatz 


. * or in or near the: Highw ay; Houſe-biroing, ' — 
Acceſſory. 17 Ms of Barns berg there is Cor or Grain. 


2440 | þ 2 199 4 Bail. 


* 


ts” By — —2 


— P 2 of England. — 


* To acknowledge, or. procure to be acknow- See p. 391.4 * 7 ? 
| u 151 I 'before the FR) any Fine, == 
Bail. | ery, Deed enrol 'd, Statute, r 
2 1 25 or Judgment, in the of 
Leet conſenting or priyy. 21 fa. 1. ab. 26. 
Banks of Rivers — See Sea Ba A 
Bank of Eng- . [Their Seas x Serie imdeating ay Mo 7 * W 
land. „Notes, Sc. 15 G, a. ch. 134] 8 
| | ot. ſurrendering , themſelves, | and fobrnictiog See p. 392. 
5 to be examined, or concealing to the Value of 
; 3 Pounds. 5 Geo. 2. cb. 30. 0 
Bafard:Chil- © Where the Mo er hath conceal'd the Birth, fo © _ 
> os. <£ that it doth not appear, whether the Child was 1 "I 
* 4h born. alive or dead. 21 J. 1c, 27. | * ._ 
a Taking away che in any Booth or ren i a 5 * 
ol any Fair or Market. . $.&.& 85 9. 
Buggery. N ch. 6. and 5 1 
ord l Ng Accel Tg 1 
Burglary. , 12 1. cb. 7 i M. & 
2 "MC EEE re 3 — 0 
Burning Houſes | Acceſſories before, 4 Pb. 8 M ch. 55 * 
or = Barns, without Corn, or Outhouſts, or. to ſet fire theret 
with Corn. or io. any Cock, Oc. er Gow, Hay, 24 
. Wood. G. I cb. OE Yee! 
| Captain. — See Mariners. | | FR 10 
| . [Maligiouſly > kill, 3 ot | ite ae Git. 3 
1 1 491 105 by 9 G. . cb. or to ſteal or kill any Bull, 
carl. . Sad Seer, Bu . Hike, Calf, Shee , 
. tt miha 9925 N 5 Intent the Carcaſs or 
k 133 36” 9281 bg art, thereof, „ 17 0 2. 6. 15 Geo. 2. 
* „ . i ſor ſuch 
4 Clallenge ef] an, Offence, for which the, is not allowed, 
d Je, if Ht is convifted by or Confeſſion. 
d * ee 8. cb. 3. 4 2 M. ch. 4. 3 W. Hisk. p. o. 55 
cb. 9. 1. 3 f. 344+ wu 
"7 N e on fire any dat of Cai, 10 G. 2. 4 
* Thied' or ore geen er digniſed, in 8 
| f 2. x hance of Th Lav of © By » gee p. 359; 8x 
P 17 bas S 4 Geo, 2, ch | e344 2 u Rh 71 ante. * 
4 Cut-purſe, Pick-pocket. Wh” W n * 
15 Dec ane. To de in he Name of ater; See 


Bail, ante. 


I med and dilpuifed, to hunt, round 
1 or 21 ai 8 wound, "Sc. 
in an Park or other incloſed 1 * 


Aan 


"_ 


I 


Men 
* 1 


. 


"An Inſtitute ＋ I" — Book Ti 


. hy To remain 555 
N bes 2714 ©0 N 
a Month. 5 El. . 20% 9 


4 ev. ve ue. See 

Bai, 

* and Fib 2 {* To fte Fiſh, being armed and diguiſed, oe 
Ponds. | of any Fiſh Pond, g U. 1. 6b. 24. 

Pld goes bo Fr to deſtroy cb. 20.] 

Of Deeds Wi 2 in 05 92 — Notes, 4 
| | 1 upon ſecond Convictio ＋ El. ab. yer 
lon the firſt Conviction, 117 2. ab. 25. and 
4 2. cb. 22. Of Ban- Notes, &c. 889 V. 3 
Wh” r 11 G. 1. cb. 9. F. 6. 15 6.2. 

1 13. $. 127. Of Exchequer Bills. By 1 C. 3. 
Feb. 2. e other Acts which dned the 
+ -© | ifving the fame. [Of the Ha 'of the Receiver 
of the ay yg 30S. 5 2. 14 $."9.] Of 
Stamps, 10 V. 3, < 59. 6 Gen. 1, 
cb. = 9260 Sc. b Eaft-India Bond, 
; 355 Na Ge Pt 66G. 1, 
. 2 7 cb. 11. Fo 12 1 2 Lott 
Forgery. Ul b, Bs By 1 1857 ab. 5 and t 
ſcteſeveral other Lottery Akts. Nabe of rng of 
| Ships, &c. 6 Geo. 1. ch. 18. $."13. |Martiage 
2 e n egiftry of Marriage, 26 G. 2. ch. 33, 
. eee Stocks, 8 G. 1, 
R : I. cb. 121.4. 4. Seamen's Wills, 


- | | Paſſes, 4 G. 2. ch. 18, Certificate of the Ac- 

me countant General in Chancery, 12 G. 1. ch. 32. 
8. 9. eie þ 5 ante. 1 

eb. 11 & 23. . . 

16 Geo. 1. irs 21. 18 eee 

ice, Linen, Silks, Paper 


| Game. dee Deer, e 


Unleſs he apprehends the Offender, Ge. In ſore 
E dr Caſes ouſt of Clergy. 4 Gee. 1. ch. 11. 


4.10 N ><. 3 2 & 3 EA. G. 


? | 31 El. ch. 12. 
Hp-binids,” — [Malicioully to cut, Ga 
. wm, 60.2. TEE 


arenen 39 BL th: v5: 3 & M. e 


di Ih fy | 
offi 0 2101. 3th nl in 


ANTS 


of a River'or Pond, or ot beak dow He 


nal | 
{Powers Be. 31 G. 2. ch. To. Mediterranean 


P, 


* F 
o 9 
& 20 
=; : 
"0 " "Hd bo 
1 - 2 — Aa 
r AL 
- - 
7 Engla 495 1 | 
2 ; | 
: 4 | 


e or inticing him to inliſt as a Sol- te p 354. 
l without Licence. d 

ch. 30. OS 2. &. 17. 

To acknowledge in the Name of nabe: not 
1 n ® 4 


7 


| | any 
| ro th Vake &c. oy ng without Clergy ; 
the Judge may order Offender to be tranſ 
Any P 5 5 leg in W 
erſon mali in Wait, 
FEES ch. 1. Counſel by ling i Wii 
er Bid. 
7 See Ships and.£ 
to EIS 
= g the ſame. 1 An. . 7 9. 9 
ab. 12, W G. 1, ch. 29. [See Wreck. 
T. Pr, by eg BK 6 FH. 8. 6h, 3. See Henk, 
rinci 2 N 1. 25 3. 
1 Ed. 6. ab. 12. Nane LK n ne 48... 
5 Pb. & M. cb. 4. * — 


25 H. g. cb. 3. 1 EA. 6, 12. 40 PUG N -l f. 0 
>. 4. \W.& M. 5.9. 1 An. ch. g. 1 
To Imbezil to the Value of 'twenty Shillings, r 354 
22 Car. 2. cb. 5. 
Nr Meere 
1 12. 4& 5 Pb. & M. cb. 4. 
8 El cb. 4. 18 El, cb. 7. 22 Car. 2. cb. s | 
3W.& M.cb. 9. 
Taking a falſe Oath to obtain Probate of a « tee of Ko 
, or Letters of Adminiſtration to one who h. ch. 3. 
has ſerved on board a King 's Ship, in order to re- *: 


| : ' of G. 


oh — | | r 
| . 1 Ed. 6. ch, 12, . * 
the Realm within a Time li- 


e 27 El. cb. 2. | 
delle See Pick-pocket. | 


n of his Office, 9.4. 
i | 


Larmtine. * 26 G. a. ch. 6. 
Ik | 


8 0 th 1117 18 E 65. 5. den | d 2 
Recogniz nizance. Bail. CEPT Nam of another) $ 
en eon TO acknowledge in he Nan another. 
Recevery. | {ral Miete * 
e lk ardeters, ae th. Bat. Of Offender 
nei 71 . a T 1. cb. 22. Bl. ack Af. dee 
Reſeuers: guiſe and the 3 e Heads, 22 7 


| felonious Offenders 9 770 che N * of Cuſtoms or 
Exciſe, T9 G. 2. Wilen 


E hack bl) age bf 4 7. ch. F. In is in the 26 
Ls 7 18% hwark, 9 G. 1 7 75 9.25 oy J A 
Robbery o Principals, by 23 H. 65 1 . 
| ren * Ed, 1 1 12. 5 8 6 Ed, b. cb. 2 kd. 
. See Hawk, Sactilege, an; *. before, by 23 175 8 72755 2 
. C. 8. 2. Princi Is; 2 ch. 1. 25 H. g. ch. 
1 ce 1 Ed. 6. ry 7 At Acceſforids & befor, by 4 
„ ee . Mob. Abi of any Perfon 
ung SEE any 
1 1 705 6 
See p. 384 Roby in C Principals, 95 23 45 8. ® 1. gd, gs 0 5 
ante 3 1 Ed. 6, ch. 12. 586 8 
houſes; Sbopt, 4 18. OM. . 9. W. z. 
Ware- houſes, my oh, St. I. ch. 7. Alle bY 4 
Coacb- bouſes, ch. 1, 4 & 5 Ph. & M. cb. 4. 55 
df Stables, 9 93 90 10 & 11 V. z. £0, the WE! 
Sacrilege. — 150 fee of . | Bak 
5 | aliciouſly to W, or $ of K+ 
Sea Banks. ves. 6 Gl, 2: > 47] 
Sheep-ftlealing.” = 14 Geb. 2. ch. 6 5 Geo. 2. (ch, 34. 
bee p. 359. Smugglers. —: 18 Geo, 2, cb. 9 G. 2. cb. 34. 
ö (90 t * Departing The rt PF 7H. . ch. i. 38.8. 
Ml rag Had ch. 5. 2 Bd. 6. cb. 2. [For feducing Soldiers u de 
„ eaas- 
1 without T of a 
ag" 3585 een we ie Peake" or with a one. 39 4 17. 
| N [Subjects inliſting or! agteeing to inliſt as So 
IId diers in any foreign Service. 9 2. ch. 30. 29 
LG. 2. ch. 17. See Iniiſting.] 
bee p. 375. South:Sea Com- |? [Their Officers or | MW inten Cub, 
s. patty. 2 1 Sc. NA 11. 00 
Shooting at. = bs, malicioufly, ee 
Sbi ps. oying, des Marmers. 
Stabbing, — 1 Fa. 1. * SWW 2: 0 
Statute., wr 7 Ne in the Name 1 another. 
n SS - 44 Tex 2 © i I) 13% "143 F hy N 
213d +32; 2773 
BOYS 36 1 titw ttt var tk 
3 ni et 5 avs 
1 e ! 1 Hh 1 £ 
Ne 0 | * mill hee 
dy | ; i } 
. » mo) ; A ZOE 


CHAT. Laws. of England. Wi. 407 
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Tranſported Be-P 9 Fat: 54th l SED dan NN Nn n e ** 
c. Re-| | Wen IR 1 e * * an n en e 

i . J. uk {i | an W a 

Rute (> Geo.” 155 Ne jy, Puke TING 10 Eat 

ing them when Mei 10 1 A Ma 4 "bt _ gdh 45h Wer OR PETE Nas - 

goin * % ds eee a8 ee 

pO $24 


[To the Value of forty Shillings in a Ship Sep . 
"fav in à River, or Port, or from any Wharf or 
W 53 * W mad; Gat. 
, Fr ant ce 
Treaſon High. Lan 7805 the Statutes, 89 2 aw l 


The Principal by 23 H. 425 H. g. Hawk: 


ch. 3. & 6:24, 6.46; 10. And td 
before,” by 4 & 5 Pb. & Mich . IG 


g ro ſend 9 G. f. 4b. aa. 27 G2. 61 . 


Treaſon Petit. 


» 4.4 


[Maliciouſly to cut down or deſtroy them; in 
| rome, enz wing e; I; 


19G. a J- 
i 1 Cut or ſtolen from the Tenters in the Night — 
22 Car, 2. cb. 8. [or deſtroyed. in the Lom, > 
in:the-Radk; Sc. or to break into 1 
Shop with Intent to, dere the ſame, a. 


« 34+] R. bi 2 
: Unlawful arp alſembledto the Number 
q Wool, roms 3 ch. 34. (Yes; 4 C. 1. 
| Ati 4002 Salt 200484 pr 7 Shun eee 
Stolen, havidg:Lands e Goodk or Heirs 
a t, contr to'3 H. 2. cb. 2. 0 
Nor 


thall not have; the Benefit of the Clergy. 
Win bo Acceſſories before the Fact. 3 h 
N 140 1 — oa, Years of Age.) 8 f. x 
C de! 2 
Coovitted of an Offence that was within Clergy; 
e Niall be excluded the Benefit of the Clergy 
| 8 of any en e 48 L. T. & 
e 24 | 
1 & Making Holes in any. Part.of the Ship, led 5566, 


Weollen WV $1 


n 


any Pump, or Goods, Sc. from any Ship In ane. 
os 3h 1 Get. 12 A. . abn., 26 G.. c. * 
inn | 
Thus has the Benefit of the. bane. tal AGs of 
Paliament in Abridgment of Clergy been. tae TIS " 
By 3 W. & M. ch. g. Perſons indiled for fealing Goods in 
ary County, and thereof cumvicteu, &c. ſhall not - have it 
eee * — 


— 


8 "Y 


As Inſtitute of the, © Book III 


5 Hes, or Clerk of the Peace, of the Tenor of the Indiment, and 


S e Cry, if de 


.A Tranſcript, 9 the Clerk of t ; Crown, Clerk of the 4 


and of the 
Per having had the Bene the Cler bis A 
uh Jes 15 any . Pub 17 2 Prof 


that fuch Pirſon hath bed the Benefit of the Gig, of thi ©. 
i * 1 35 H. 8. ab. 14. 

7 5 5 I's Fin | AA IAIMET Pay Ly 775 * — bl a 
n e e : "Qt H AP. III. 


22 not 10 We ee 3. 0 Offences 


Of Crimes 


againſt the Temporal. Laws made or: the Support of 
[ Religions 2. Of | Offences | immediately againſt bis 
Majeſtys Crown and Dignity. 3. Of: O fee that 
are hurtful' to the King's People, or again the 
Commonwealth in general, in Reſpett of Publick 
Juſtice, Public Peace,  Publick' rg the Health 


and Eaſe of the King's People. 


(nies not Capital are thoſe for which 631 fd ba 
the Offender ſhall not ſuffer Death, but only Forkeiture of 
W 9 or Fine, or corporal Puniſhment. ab 

+ Theſe Offences are againſt the temporal Laws, made for the Sup- 
port of Religion; againſt his Majeſty's Crown and Dignihy; agua 
the Commontwealth"in general, in reſpect of publick 7 
Peace, publick 7. i the Health and Eaſe. of 
This Diviſion r as of the O 


which ſhall be treated of in this 


"T1371 by | 
I Of Offences again & cho Teinpora Lunn, made for the Suppor 
of * Religion. Theſe are Witchcraft, Blaſphemy and Pre 
Gerz Je Body, , Simay, Offences ogipt he hh # 
| of Witcheraft; s being in former Times ecoſder » 
an Offence which , This committed, was puniſhable at Com- 
bee ER 1, 1 Ja. 1. V 


us in ſome Inſtances made Felony. But now 9 C. 2. 4. 


That Statute is repealed : it e Thy mo Pri, 
Suit, or Proceeding, ſhall r aint n 
Perſon for W., Arberg, Sorcery, Inchantment, or Conjur o fo 
G . 
reat 


* 1 \ = 93 \ ? 

* - g el * — 

* _ — — * & * a FA 1 3 * : 
ab od OTE» "OF CY 131+ $Þg 


f n= IO week 118.7 
Ad 


1 Inſt. 341. a. 


yi 


* 122.6 
* th he. tata n 


CHa 3. Lau of England. 


Powers; it is enatted, That" any Perſon ſhall pretend to exerciſe 
any kind of Witcheraft, Sorcery, Inchantment, or 
dertake to tell Fortunes, or pretend by crafty Science to diſcover 

Goods, be ſhall fu be ings js Tear, without Bail or Main- 
grize, and fland in the Pi for an Hour once in every Quarter of the 
ſaid Year, and if the Court ſhall think fit, ſhall alſo find Sureties for 


2. Of Blaſdbemy and Profanencſt. 


him, 
butin 

and are puniſhable by Fine and Impriſonment. 
Concerning Bla „ as puniſhable by Statute. - 
9 & 10 W. 3. ch. 32. If any Per, 
Profeſſion of, the Chriſtian Religion, ſhall be canvicted in f 

the Carts at Weſtminſter, or at the Mixes, of denying ay ere i 
Perſons of the Holy Trinity to be God, or of maintaining that there 
are more Gods than one, or of denying the Truth of the Cbriſtian Re- 
Z Holy Scri 3 be ſhall for 
firſt Offence be adjudged incapable of any Office ; and for the ſe- 
cond Offence ſhall be diſabled to fue any Ackion, or to be Guardian, 
Executor, or Adminiſtrator, or to take by any Legacy, or Deed of Gift, 
or to bear Office, civil or military, or Benefice Ecclefiaſtical, for 

ever, and alſo ſhall fuffer impriſonment for three Years. . 25 
No Proſecution ſhall . be for Words ſpoken, unleſi the 
tian be given upon Oath before ſome Juſtice of Peace within four 
Days, and the Proſecution be within three Months after ſuch In- 


formation | 
fence, wikis fr ents our Gnollim, ll Stores al 
* 13 EI ch. 12. 29 Cor 2. ch. 9. under the Tit, Here, 


— TT 


Profaneneſs (qu. procul 2 Fano) is a Diſreſpect paid to the Name 
of God, ad ee eee 
temptuous Treatin any Thing, in whi 's Name or his 
Rs . den, 8. en a 

aneneſs is puniſhable by Statutes; for reviling the Sacra- 
nent of the Lord's Supper ; Profanely the Name of God, &c. 
n Plays: Profaning the Lord's Day ; Cupa and Swearing, © 


For Reviling the Sacrement of the Lord's Supper. 
By 1 Ed. 6. ch. t. and 1 El. ch. 1. $. 14. To revile 
ment of the Lord's Supper, is Fine and ;ſonment. 


N 

A. I, . . 

a a i Chai ee Fee 
rey of the 


the Sacra- 


-—, ö 
- 0 


nd for preventing "and puniſhing "ay Pretencer"to. furb Arts br 


Confur ation, or un- 


educated in, or having 


« Blaſphemy (from Badalur The gipm, Ladere Famam) is an In-. Lyndwood | 
jury offered to God, by attributing to him what doth'not belong to Ar. « x. 
or by denying him what doth belong to him; or by attri- Ignorantia Sa 

to the Creature, that which is only proper to Gd. e . 
Blaſphemy and Profaneneſs are Offences * by the Common Law, Er zu. 214. 


2 


2 — Lond 2 77. 1 
By 1 Car. 1. ch. I. There be „ Aſembly - "FAN 
thei can Pariſhes on the Lord's Day, fur any Sports whaiſcever ; 
Bull-baiting or batting, mterludes or Play, 
5 her unlawful Exerciſes or Paſti mes, uſed by any Perſons i in their own 
ii | | Pariſhes ; on Pain that every Offender, upon View of a Julie, 
| +. Confeſſion, or. Proof by one Witneſs, ſhall forfeit three Shillings and 
EE Four Pence 1e abe K of the F cor f the Hg r 
dCeommitted. 
et e bs, By i Nb . 27. A Shoe-maker. putting Boots, or Alus 8 
4 on he Lord's Day, forfeit three Shillings ard four Pence, and th 
Value. . 
By 3 Car. 1. ch. 1. No: Butcher ſhall kill or fol an Hias 
tbe Lord's Day, in pain f fix Shillings and eight Pence. 
By 29 Car. 2. ch. 7. (This Statute being more full, and the dn 
viction made more ealy) Ne Perſons whatſoever fhall exerciſe 
worldly Labour, Bufineſs or Work of their ordinary Calw. 2 
Lord's Day (except Works of Neceſſity and Charity, and the Dei 
r Hale) bet fot the Drs ad K 72 in 22 
tualling es exercaſe in Duties of Pity, ai 
lickly. and privately ; on pain of. five Shillings, F the Perſon 1s fu. 
teen Years old. And no Perſon ſhall publickly cry or expoſe 22 
any Goods whatſoever an this Day, (except Milk, which = : 
in 


and fold before nine in the regs cre and after four 0 
Drover,  Horſe-CGourſer,, — Butcher, or Hils, 1 


b. on pain gf Biefeiving theſe 
his Servant, ſpall travel, or come to bis Inn or Lodging on this Dey, 


on pain of twenty Shillings. | 
e eee robes oe ee. Lighter, o Buy, 
on this Day, e pan. extraordinary Oc 6 


of fome Juſtice of Peace, on pain of five Shillings. 

be Penalties and Forfeitures to go to the Paar gf thi Pariſh; and 
the Conviction may be on View of one Juſtice, Confeſſion, or Oath of 
ane Witneſi ; and in Default of Diftreſs, or in * Lu 
pay the Penalty, the Offender ſhall be ſet in the 

and the Proſecution * be| within ten 255 after the — [But 
ſee 11 & 12. W. 3. cb. 21. For the Allowance of Watermen 
to ply on the Thames, Mc. 9 An, ab. 23. For the Allowance: of 
n and Chair-Men to ply on Sundays within the 


Seep.383. J any Perſon BY on the Lade Dy i robbed, ihe . 
_— 28 7 4 charged. ie 14 . y Ms 
No Perſon on the Lord's Da ak Car any „ Writ, 
rant, (Eſca Born me) Sieden Sunday, byig 4h 
Order, ment, or: Deeree, excefit" in Caſes of. Treaſon, Fil, 4 
Breach of the Peace... The Service of all ſuch Proceſſes\ ſhall be ct, 
and the Peron ſerving the Jame, ſal ale, Damages, £6 ba 
4 the b We eee Ii. nit Stirn IId g 
N an any e e W . wor 5 
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Gray: 2 br” 5 England. _ NA 
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ö 2. ch. 3 . 
„n as 4 Court Martial 


; ” 
By 19 Geo. 2. ch. 21. E Perſon corvitted by Confeſſion or by | | 

the Oath off one Witneſs, eech! pry one Juſtice of the Peace, 7 pro- 
fanely Carfing or IN feet „ Day-Labourer, common | ur 
Soldier, or common Sailer, one "her Perſon, under 7 
the Degree of a Gentlemtdin, ro Saller. erſon of or above | .. 
the Degree of a Gentleman, Rue S s. way 0 4 ſecond Offence, | | | RY 
after 9 double, and every other "Off, after a ſecond (on- | 

viclion, tre 


Any Perſon profanely Curſing or Swearing, in the He 


aring of 


ice of Peace, be convifled by him wwithout further Prog 
Conſtable Fele every Perſon (if unknown to him) who 


bis He \. 
Gn it ne i 


hformation before a Tuſtice of Peace. 
Offender, an Default of Paying the Pena i to be committed 
t the Houſe of Correflion, kept to rd Labour. for ten 


Dos i «cnn der or corn Saif; eee N 
*\ 
mice not doing their Duty forfeit five Pounds." | . n. 
. not doing their ee, forty Shilling 1 et T 
Convictions not removeable 2 but to be uh 


Penalties to go to the Poor. 0 s of the Cunuiction t0 be paid 
e 


the Offender, or he to be . fo the Houſe Feu 
Day . T ‚· . —ẽů̈ 99 Rb Ok Tony 


"je n babe 
Proſecution to be within e bt OS. the © dice all MISS > vozg 
This Act to be read by 184 ches and Chapel 
= a or i. vening Prayer, on the Sundays after March 25. 
une 24. September 29. ny 1 in every Year, on 
i foe Fac. AL 


2 
1 been us 1 een | * nous bt tet 421 
9 l ed lat 18 
10. 2 ſhall foe} or every Offence froe Shillings, to be foe within © 


me 4 after Conviftion, to 2 Chur chwardens, for the e of | the 

he the Pariſh : Upon Refuſed or Var to pay thy" Forfeiture, it 
1 fo levied by Warrant from the ſame Court, befort whine the Cin- 
tiffion ſhlall Be. 72 Offender is The 7 to poy, be ſhall be commited 
ty the Stocks by the e of 


One convicted a . 4 of Benden ſhall be bound ten MEN 
Prunds, with two Sureties, to the good Behavi N 


Conſtables, Churchwardens, Kc. be on theis 9 
preſent the ſaid O __ &; hal py On OPEN 
This Offence VU of,' beard, and determined, at the 
Afezes, oor wid, 2 hy in Leets, but e within fox 

_ a þ Offence. 
5 Ad ſhall ot refirain Eechfatical Puriſdiftion, ** the e 
„ One Witneſs, or the P „ a alle 
Prof of the B of 4 Ja. I, 1 and the Oath 


5 E' 


7 1 of me | 


= 7 5, Pay that mate the voluntary Confeſſion arent 5 


* 3 Toft. 205, 1 Though Adultery and Fornication are puniſhable by the Eccle- 


ent ho conuict atber. And any Fuftice of. Peace, _ 
e hath Priver Jer his own View, Confeſſion of the = 
er Proof of one Witneſs upon Oath before bim, to convict a Nrun nlard, 
as well for the Penalty of froe Wits of the OY; kw 


170 1. ch. 9. 21 7. ing 
the Puniſhment of Alehouſe CD ph awning 8 or Vic. 
tuallers, that ſuffer any of the ſame Pariſh, or any Perſon whotfs. 
ever, to ſit tippling in their Houſes. And for the Puniſhment of 
thoſe that do fit tippling at ſuch 2975 [And ſee Offences againſt 
the Health and Ee of the People, 

By 21 Ja. 1. ch. 7. An 27 7 eeper Mendin 42 1 Ja I, 
ch. 9. or 4 Ja. 1. ch. 5. is diſabled Kin ow wiltin three 
Years after. 

By 22 G. 2. ch. 33. All Perſons in bis Majeſty at Sea ſlul 

e for Drunkenneſs, as 5 Court Martial 15 | think fit. 
That Profanation of the Lord's Day, Swearing 1 

and Drunkenneſs, and other lewd and diſorderly PraQtices, are uſu- 


Wy ad of the Peace, But hey nn er 


4. Concerning 


, agg ſiaſtical Law; yet the keeping of a Houſe of Bawdry, Stews, or 
1197.8. 8 Brothel-houſe, being as it were a common Nuſance, is puniſhable 
by the Common Law upon an Indictment, by Fine and Im- 
onment. 
And Fre that are e of reſorting to Houſes 
„Dur ch. of Bawdry, may be bound to their — well # 
124. p. 292, COMMON pores and common Whores. For Adultery and 
193. Fornication are Offences temporal as well as ſpiritual, er 
rejudicial to Mens Bodies and Eſtates, as as to 2 
* Poph. 208. deſtructive of the publick Government. But if one i ya 
" ed for frequenting a Bawdy-houſe, or for inticing an A 
to a Bawdy-houſe, and cauſing him to ſpend his Maſter's 
muſt appear, that he did know it to be ſuch a Houſe, und i ew 
be expreſly alledged, that it is a Bawdy-houſe, and not that it s 
ſuſſ od is be ſuch a Houſe. 
0; Inſt. 206. By the Cuſtom of Londen a Conſtable may enter 2 Hoſe . 
arreſt a e eee. and carry her to Priſon z and by tbe 
Cuftom allo the > may ON 
21 $id. 168, SI fs, as was that of a Perſon, who expoſed bin- 
ſelf to the People from a Balcony in Covent-Garden, &. n 
indictable at Co Law. One was fined for this Offence 2000 
Marks, committed for a Week without Bail, and to be of the good 
Behaviour for three Years, -. 
NN for * Perſons keeping RO . 25 Ge. 
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. .Qt, Of Hege EY * 
Here 3 2 5 of Uh" rep _— 
the Doctrine of the n ih, 82855 7 tained emp 1. A 
ited in, by ſuch as lere is no ex preſs wy 


Statute, that docs: rmine 9 el be called Hereſy. SIP 3 Infl. 40. 
becauſe 1 El. ch 1, Achrected High Commiſſion Court' 8 is P. C. 344 
w. aboliſhed) to reſtrain it. what dar been adjudged ſo b 1 

. Anthorkwo the cavanital wee x- by one of the firſt four. 

nende or by any oth Jen wherein the 4 

was declared Hereſy by ex :\ 2h Wards of pture, or as ſhall here- | 

after be determined to be reſy b e with the Aﬀent of 5 

the Convocation, this may, ſerve for a D Direction to other Judges; | b. 

but it is not obli WA BY 
>The temporal Judge cannot bars Cognizanct "of any Perſon for» 3 laſt. 3%, ³ 

Hereſy. by, Indictment. or otherwiſe. ome ſay fit ively, that an 40. 

Heretick” may be convicted before an e 6 11115 „ 


4” 


511 8. 55 e 
in 7 Biſhop's FIAT 7 — 7 bis bg ne for Sh if t : 
ar other immediate Ordinary conſents ; or if that ſame Bi "i 


immediate Ordinary. or Jak. 15 nat bis * in e. 


the ame. | 
oy yet the temporal Carl may . 5 e f. 5 5 | 
Tenet be Hereſy or not; as in a Mare 1 a Biep pleads « 15 wy _— 
that he refuſed the Clerk for Hereſy, E m ter Forth the Part | 
lar Hereſy, that the. ee e of it, after a 18 


ſultation with Divines. n this Account ht it impro- 
per, to mention this Offen Offence. a iT 


13 El. ch. 12. Perſon Ech cal,” or which both 
a ee Living, 7725 adviſedly eK am  Datirzne, 
direftly | contrary or repugnant to any of the thirty-nine Articles 
Religion, and being convened. befare - the Biſhop. or Ordinary, 
N therein, or after Revication thereof [hall again affirm 
i fame it ſhall be lawful for the Biſhep or Ordinary, to. deprive .« 


zer was Burning by Force of the Win. 2 . . | 9 
De Heretico Comburendo, Srantable aut of CHA N C E R 7. upon 269 % 
Certificate of ſuch Convidtion... But, laſt. 492 | 
.. By 2g Car. 2, ch. 9. The, Writ De Heretico Comburtndo, woith | 

all Proceedings thereon, and all Puni/hments by Death in pur ſugnce of 
any Ectlefiaſtical Cenſures, are utterly. aboliſhed. 

Yet by the Canon Law an obſtinate Heretick may be excothmu- 
nicated and is ſtill liable to, be 3 upon the Writ de Ex- 
communicato Capiendo, till he makes an _ 
9E 10 M. 3. cb. 3a, ſupra, Tit, Blaſphemy.] 


3 « Promiſe, or ec Payment, or receiving of ſome 
for that which is ia or annexed to a 


— Thus it is deff e. wh our 
w it js thus e 
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| * ar indirect, db or. collate any Perſon to 4 Benefice, B 

nich, or Living Eccigfaſtical; every fu *Preſentation, Ste. 
. þ ih .every Adiniſfion thereunto, Hall Ir voi , and the Ki ſhall 
. or Hallate for that Turn. And every Per i ther | 


* 


uch Reward, or fake or make uch Pr urance,” 


ße double Value of one "= rofit of feb Be 
MC ; bo 775 5 fa raking fuch Benefice or Bi 
ie n 0 1 
1 | * ; Inſt, 153, Note, That the Statute doth not make the Promiſe or —＋ 
1 „ void, but the Preſentment, Ge. And that if an Uſurper 


ful Patron. If the Patron 22 5 and «Ling 
privy of der. is not incapable of the fame L 
| the Preſentation and fice is void; for the Perſon 
"a is only diſabled. 
e double Value ſhall be reckoned _ to the eve Va, 
4 not according to m— Ring $ Pooks. 
There is more in tatute concerning cerning corrupt Ordaining c 
ny. of a Miniſter, corru * — and Indut7ion, corrupt 
. or Exchanges of Benefices, and corru Eleftion cr 
8 of Scholars, Fellows, Cc. in any Chure of 
| |, College, School, Hoſpital, Hall, or other ; but] 
Bee p. 33, 8 taken Notice of theſe Clauſes in other Places“; — 1 
1. 116,153, ward Coke e er all theſe Clauſes n 


me OY een, Preſentations, 3 ,. 1 53. 


We 4. Offences againſt the eftabliſhed Chureh are by not "RY the 
1" | pb Liturgy, or by ridiculing it, by not receiving the darm, 
Abſence or Non-conformity to the eſtabliſhed Church, 2 


K the publick Liturgy, or by ridicaling it. 
By 1 El. ch. pit plus Lowes, by ihe, 
OY 2 th Gon Prayer, or to minifter the Sacrament,” 
70 fame in ih —0 rab, or other Place, 2 
uſe? dee or obſtinate hy landing in the 
E other ee ay Thing i Derogation FEI 1 
| pf mari; eat s 

2 all his pi rite] al firſs for WO 


priſoned; and 755 the ſecond Offence ſhall be e, wd of al th 52 
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| 155 


= rn and impriſoned for a Tear ; and 
tall be deprived and ir 10 or A. - 5f be has . 
Promation, an fi ed for a You 
Fg econd "dia 752 be © 
ion of the Eck ic Court is ved. *, 
J. any Perſon ſhall in Plays, Songs, or other open Words, 
Thing in Derogation of the ſaid 844 or by 0 Butt or 
compel or procure any Miniſter to ſay any Common Prayer 2 
to adminifler any Sacrament in other Form, or ſhall interrupt o kt 
. to. ay the Common Prayer, be fall frfoie as buy 


ks 
Offence, and four hundred for the 4 — 
abe 


he pay not 4 ks be 
* 5 if fence and Peck jar «of 
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eee all bis Gods e 

6 3 for Lit. 1 

The Offender "yy * ot. the next 4s WF. * 
| EW dat | & by 

| e _— 
| 5 Deg . St. 2. ch. 1, f. 10 & 12. M Perſon 1. Ray. » 
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e of Magi/tracy, Plate of T other E 
ran 2; e 
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Port Town, wha meer e D e, 
er, according to the Rites of the Church England, within one Tear 55 8 "wy > | 
before bis BleiFion. Ie Default . 2 fe Eleftion or Place WY 
ſhall be void. Moreover, the hls Paul Y every Perſon ſo 72 * 


and placed ſhall take the Qaths of Allegiance and emac 
| . Fa to be ETON = the fame Perſon, 2 the th an 
the due Execution of of the Jaig fe be adminiftred. See g Geb. 1. 
<. 6. For the R the other Oath an the, Declaration ; and 
that the Proſe, or Removal for not having taken the Sacrament 
at be win fix Mouth ar th Election, and Poon ct 
7 Gar 6. eee il and mili 
25 2 2 5 civi mutt (exc t 

e F Inheritance, where ent wy 7. 7 


Confider ation for Life or Years, and relate not to 

or have. amy Employment in the King's — 
5 e and Supr 
the ſaid Act mentioned, be 1 


55 
dall take 
me Te and Teſt 3 
erm 

. e 


England, within three Months after his Admittance, in ſome Tal 

Church , upon the Lord's e N Devine Service and 

liver a Certificate . bis receiving the Rl Sor under the 

i the Mins/ter and Ghurch-warden, ond make Progf theresf by foo. cre- 

ja Witneſſes, enalty of being ipſo Facto Sonar i inc 

yy 2 op — rb Iace ſholl be ba and i 1 

Office after the ſaid Times are expired, and N. eglet} or 
as © SY aid, be gon ed m Conviction, be diſabled 

9 or to or, or to ta. 


F 2 and ll forfeit oo 
12 2 Infants e. tbe Fr eight chem Ha Po ol 
or Bing Seas, or Sea, quol:fying unehin 
—.— park 2 5 removed, or 7 . | DIES 
Geo. 2. ch, 26.) and 75 be a 
etty cala ere Overſeers of 8857 and e 
lie inferiar civil Officers, and of Poke and otber like pri. 
due Officers. [But ſee as to the wa of the Oath apd/ the 1 
o taking thee, 1 Ge. 1. &. a. ab. 13. and 9 Geo. 2. ch 6. & 
þ 208, ante.) 


I is made a 1 a Parochial Miniſter may OY N 


ern denen 


to adminiſter the nt, to one that comes to be qualified for KW 
% he thovgh en; og Schiſmatick, Ce. I 
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Caſe will not lie againſt the Miniſter, who wefuſes upon good 
+ Cauſe, when he has inquired into the Fitneſs of the Pex and 


Rs hob 


« 2 Lev. 184, L. Whether the Places of thoſe that haye Jurifdidigh ben, 


242. p. C. Void, the Acts of one under ſuch Difability, 
Hawk. P.C. Office may be valid ? Many innocent P 


were not valid. Therefore by Reaſon of the Inconveniencies tha 
would follow, the Rule, Sud ri non Debuit, Fadum Valet, may 
here take Place. [But there is commonly an indemnifying Act or 
Clauſe for Perſons having omitted to qualify themſelves (if thei 
Place is not filled up) provided they qualify by a particular li 
mited Time, paſſed every Year or two. And fee 1 Ed. 6, ch. 1. 


8. 7. and alſo 5 Gev. 1. cb. 6. For quicting Geraden! 


3. By Abſence or Non-conformity to the eflabliſhed Church, 
1 5 | a. Every Perſon, having no ef reaſonable Ex. 
1 288 | 

cuſe to be abſent, ſhall reſort to bis Pariſh-Church or Chapel every 
Sunday and Holiday, or upon reaſonable Let thereef, to uſual 
Place where the Common Prayer ſhall be uſed, and then and there 
abide orderly and ſoberly, during the Time of Common Prayer, Preach- 

ing, or other Service, _ Pain of Puniſhment by the Cenſures 
the Church, and ”_ rfeiture of Twebve-pence for every. ſuch o 
Fence, to be levied by the Church-wardens for the Ne of the Pur by 

Diftreſs. _ [See 3 Fa. 1. ch. 4. $. 27.] . 
Hawk.P.C. Here are three Offences in this Clauſe, 1. Abſenting from 
B-1-P-12> Church. 2. Not abiding there till Divine Service and Sermon 
a, ended. 3. Not behaving themſelves orderly. and foberly while 
ere. prot; e 

» Dalt.ch.81, He that miſſes either Morning or Evening 'Prayer is with- 
p. 183, 184. in the Statute; for it ought to be an entire Dy and entice 
Service. N | | F Weng 
By 23 El. ch. 1. Every Perſon, above the Ape of fixteen Tears, 
not e to Church, er! to 1 El. c Hall fer- 
feit 201. N Convittion, to the King, fer every Mn they jo 

make De Dp F | , | | | »\ 2 55 
© 11 Rep. 63. Ag is conſiſtent with 1 El. cb. 2. and the Forfeiture 
of Twelve-pence and twenty Pounds may ſtand together ; for the 
I were Pane is immediately forfeited upon the Abſence of each 

icular Day. | 7 

Fache Month ſhall be computed, not by the Calendar, but by 
generally of a Month. 
mn. [See 29 El. ch. 6. F. 4. 3 Ja. 1. cb. 4. Concerning the Fotſei- 
e Rer. 42. ture of twenty Pounds for every Month after ſuch Conviction, un- 
til he ſhall conform and come to Church. Where if the 
makes Default of Payment, the King ſhall ſeize and enjoy, bis 
Goods, and two third Parts of his Hereditaments, Leaſes, and Farms, 
Ec. But by 3,Fa. 1. ch. 4. The King may refuſe the Penalty @ 
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28 Nod feri non debet, factum valet. 5 Rep. 38. " 
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twenty Pounds « Monthio' . be tendered, and ine 8 d PR 


Parts of the-Offender's Lands. yes IIA OM 
Copyhold Lands are not within 29 El. nor 3 Jas t:\becauſe i. "OY * 
woul be prejudicial to the Lord in reſpect of his Services, &. 3 
Fy 3 Ja- 1. ch. 4. He that ſhall retain in bis Service, or da ib | Ne 
1 Ce am Servant, Sojourner; or Stranger, (except hit Father, 1 
Metber, Ward, or Perſon committed to him by Aucbority who ſhall = ;W 4 


not go 10 Church, but" fhall forbear for a Month: togetbery..not | | 
hen ine rehab Be, fl fr ery Month, ths be rl "be. | ol 
2. Perſon, forfeit cen P. . * 
The Statutes concerning Popiſh RT ww ſhewing what fes . 
tures, Diſabilities, and Inconveniences they are liable to above all 
others, are 23 El. ch. 1. 35 El. eb. 2. 1 J. 1. cb. 4. 3 J@ 1. 
cb. 48 5. 7 Ja. 1. ab. 6. 3 Car. I. ch. 2. 25 Car. 2. cb. 2. 
30 Car. 2. St. 2. ch. 1. 1 . & M. cb. 9, 15, and 26. 11 
12 W. 3. cb. 4. 12 An. ab. 14. 1 Ges. 1. St. 2. cb. 13 and 55. 
3 Geo. 1. cb. 18. And the Statutes ſhewing by what means 
may be diſcharged from the Forfeitures, are 23 El. cb. 1. 29 E. 
cb. 6. 1 J. 1. ch. 4. 1 J. & M. cb. 18. 3 G2. cd. 2 
6 Geo. 2. <<. 2 11 G. 2. ch. 17. and the other Acts or Clau 
of Indemnity, which are now uſually every Year or two. 
See Nelſon's Office of J. P. Title Recuſancy, Burns Jufice, Title 
, Hawkins's Pleas of the' Crown, B. . cb. . 13, 14.7 18. 
and df Præmmre, pot. ] C eee 
But as to PROTESTANT DISS ENTE RS from t i 
eſtabliſhed Church, 1 V. & M. cb. 18. hath repealed 23 El. cb. 1. | 
29 El. ch. 6. and that Clauſe of 1 El. cb. a. whereby all Perſons | E. 
are required to reſort to their Pariſh- Church, or ſome uſual Place 
of Common Prayer, Cc. and alſo 3 Ja, 1. ch. 4 2 


other Statutes made againſt Papiſts (except 25 Car. 2. 6.2 


o * 
Car. 2. S. a.) * e 
This Act is 8 called the 4#' of Telraviehs — is to "RI 


That ter he dt of 21 a9 El. nor he Glue i 1 8 
to re 
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wher * 1 to — &c. 
wr 3 Ja. 1. ch. 4 & 5. nor Statutes againſt Papiſts or 
1 Recuſants, (except 25 Car. 2. ch. 2. and, 30 ol * 2. 1 
ch. 1.) foal ö — to extend to any Perſen diſſenting from” the * 
dend er that ſhall fake the Oaths of ance\and 
, {See W. & M. Seſſ. 1. ch. 1 & g. ? Geo. ni chiagt 
and make and f. ubſcribe the. A 
ch. 1. ar tbe ee | 
' Provided, oo Aſent of dale Di enters ſhall he bed 
v in any Blace.,for 2 ous Warſhip, ing be\thereg\ with 
+. eee 2 10 Bengt F this wh 
5. Lew. Nor if the Plate of Meeting is: mah certified to 6 * Nn 
44 4rebdeacen, or t6 the Yulices of P in e | 
1 8 Diſſenting Teachers, \that hall make and ſubſcribe the — 
his ti, and take the Oaths ade, the rt 
An ſeribe the Articles of Religion, and 36ʃb, Ar- 
ticks, and part of the 20th, 2 7 8 5 be hab 


ta any Penalties 
. 17 Car/2, cb. a. AIP 2. . * hyde ions eu 2, 
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a . = and alſo excepPPart of the agu e 


| Deen ware rc pſy the e of Fidelity, and the Form 


Ds, ſhall be flill in Force againſt oll Perſons, extept- they come 5 


* * Meeting in their peculiar Habits, or attended | with: thei 


e of the. "Book 1 Mm 
Anabaptiſt Teachers muſt ſubſcribe the rice of Magin, a 


; aA 


ſeruple the takin g any Oath mu make and ſubſerite th 


Proſeſſion of the Girifian Ka e che eee Ev [Se 
G. 1. ch. 6. | | 
-- All the Laws made for frequenting Divine ee the Lord; 


ome Aſſembly of Religious Worſhip allawed by this AF, and 
4 Fahl — g thoſe that in Preaching or _ I. the 
'Tri 


By 10 An. ch. 2. If any Diſſenter (not ee or pre- 
tended Orders, nor Preacher, or Teacher ) -who, if he had qual fed 
bumſelf, would have been intitled to the Benefit of the Toleration Aa, 
is 1 on any penal Statute from-which Diſſenters are exe 
at A; if at any Time during fuch Proſecution be makes | 
25 ibes the ſaid Oaths and Declaration, or being a Quaker, make; 
hal boos the fa &c. as directed by that 4 7 or before two rom 
2 of that Af, as if be had qualified within 
p 2 ime eel, be di iſcharged of all Penalties incurred 
2 4 722 of fuch — And am Preacher er Treacher, 
if be be once duly qualified, may officiate in any Congregation in an- 
other 8 as the Place be certified, &c. But, if 
be muſt pr a Certificate of his having quahkfied, and alſo make 
and take the Declaration mas Oaths (rag one it Taflice of the County 
or Place where be efficiate 


By 5 Geo. 1. ch. 4. Magitrate: mul nt be prof an Dj 


oN EPS od. - *- 


FFS SS 


— 
— 


e! , 3-4 to their eu, on Pain of Diſability to ba if 
other Q 
7223 El. . 1. 5. 6. Noe 2 or other Per ſin, ſhall fey 
or maintain a Schoolmaſter, wwhic * e repair to = 
er is not allowed" by tbe er dia- of 10 l. a Month; and 
eee fo be Ne 1 py Tech ee and ju 
a Year's Impri 
ah babe or be 


1 Ja. 1. ch. 4. No Perſn 
1 maſter be 5 Sh 2 it be in 
— 


Place out of the Cntr, 

FT lick or free Grammar School, or ſome 
; that is 0 Recuſant, or | except the Perſon 13 
.thereto' by the Qrdinary,” on" Pain, bar as well \ the Scbvalmuſler, 4. 
the Pty thet retains bim, ſhall each of them for every Day Jorfe® 

4 Wa 
By 13 S 11. Every beende, ef 
S private School, and every Tutor in amy private ; 
12 Oh tbe ie Declaration, That he will on form to the Li 

hurch of Eng England, as it is by Law eſtabliſhed; and 
the — and hath 'fubſcribed- the — 


n 


licenſed 
3 K E . e 2 


7 . 4 [See Can. 0 
& 12 W. 3 mM 1 eee f 
3 . Governmen, 


udged to perpetual Impriſoument I 


HI a ara — 9 af 
or Boarding of Youth, & Jul be 


LL OPPOSES OESFPEESOTY, 


4+ £ 
180 pt 1 Þ « 


Gs 7 TY "Laws 7 Wos 


2e Patent; Ab Web Jo :rowpet 
1 eee . wfficient 


[See "> Tubs * 1. cb. . in 
tenance to a Proteſtdnt Child, Se.] | 
"By 12 W. ch. 2. —— ſhall come to the Crown of Eng- taſte! 7. 

und ſpall join in Communion with the Church of England. nn. 
5 An. ch. 5. The Statutes of 13 El. ch. 12. For the Minifters © 

of the Church of England to be of found Religion; 13 & 14 Car. 2: 

ch. 4. For the Uni 


„ 


Way 


Clauſes as have been r. and all other Statutes for the POT 
tim of the Church of England, are made perpetual, and to be 
Force for ever. 

And every King and Queen bereafter' at their Coronation ſhall tale 
ond luferibe"as , to Preſerve the Settlement of the — | 
England, and the Doctrine, 2 and Government & 
in the Kingdoms -of England and and tbe Territories — 
ue belonging. And this Ad ſhall be bell 4 fundamental and 47 
tial Part of the Union eee en Nr 
Scotland: k 

II. Offences imtnediately # bis Majghys Crown and Dip Of Offencts 
ae are 0h tt. ware 

| ajeſty's 

Lk * Miſpri from Mypris, N Ie& er Conttin Wo ifies in Crown and 
our Le a Need Par or 9 "Mi alen is il 36. 
cluded in every rh or 3 and where any 5 K hath COM Dale. ch. — 


mitted Treaſon or 'Felony, he ing may order, that he ſhall wor 334» 335+ 
indided for Miſpriſion only. But in legal Underſtanding M fob $6,145. 
hon is, when one knoweth of any Treaſon or Felony, and Kabi p. C. 1275 
u. In a larger Senſe, it is taken for many great es, which 12% 
re neither Treaſon nor Felony, or that are Not ca ent C. . 
rery near to it. pa | 3 
A Miſprifion may be either by O ita or e e 3 9.7 
1. By Omiffion, in doe Cate of Treofor or Felony." Tn the Caſe of 
ace when one doth know, that another committed any” 
rt of Treaſon, and doth not reveal it to the King, ot his 
Council, or 40 ſome Maa te, That the Offender may be ke 
ind brought to oe "Tis bare Knowlcd) * 5 5 
nent was High at Common Law. 1 know” and 1 Bow 13K 
fnt with any "ontward Act, that ſhews an 'Appto 8 
makes it FA u Treaſon; as where one, having Kely. —_ 
irators againſt the Government, 2 12 


3 +, 


* 
21 4 * 


9 
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nag e that 


ihe there will be 1 Riling 
N 


rt e 
* 


n 
0 0 


ae Day an e 


' If High wan. jos 60 nns in Cöäbelhöm he 2 tas 645 
ought to reveal it: But not in Caſe of Felony. By 


of publick Prayers, &. (other than ſuch | 12 


2 Inſt. 173. - 


Be hears their treaſonable Conſultation: and —— | 


7 2 2 = be 
= 2 2. Concealers- 5 
lty 'of a Miſpriſon of Higb Ones 
gu 14 El. ch. 3. Thoſe: 8 not — 
ll hier (with their Procurers, Aiders, and Abett Abettors) as in Caſe 
of Miſprifion of Treaſon. EY 

15 Inſt. 139. + /Miſpriſion of Felony.is a Concealwent of aEclony or 1" 
Sieg curing of the Concealment thereof, whether Felony-by _ 

Law, or by Statute, See Weſt.: 1. or 3 Ed. 1. ab. 9. Concergin 
the Concealment of Felonies by Sheriffs, Coroners, and Fa 


A within their Liberties, &c. 3 H. 7. ch. 1. 36 H. 8. 4b. 6. For 
8 - cealments of Jurors. And an ＋ e * and of en 
B. 4. ch. 5. P.! nn) | 


dzInſt 139, 2. By ; Commiſſion; which Miſpriſions ariſe from five egen 
1#®. C.. tuous and undutiful Behaviour with regard to the King 
Hawk. Þ. ©. ſome heinous Offences W the Degree of Felony. Thi is 3 
B. 1. ch. 21, . in a large Senſe. — theſe may be commit- 
2 23 24. ted, by contemning the 7 8 Prerogative, (wiz. ) by refuſing to 
« 3 Inſt. 144. offi « King according to Law, by receiving a © Penfien from a 
- foreign Prince without his Leave ; by Speaking or Writing 
his Perſon and Government. [See 4 An. ch. 8. and 6 An. ch. 5. 
Denying his Title, to the Crown; refuſing to take the Oath of 
Allegiance and Supremacy, required by Law. (Ser 1 M. e M. 
cb. 8. 13 & 14 ½ 3. ch. 6. 1 An. St, 2. cb. 17. 1 Cc. 1. 
St. * cb. 13.] By Onnceepe again the King's Pale or Gre 
uſtice. 
oy By 33 H. 8. ch. 12. Malicious Striking in the King's Palace. 
Bloodſhed (1bere the King's Reyal Perſon refideth) is puniſpable with 
the Lofs of the Offenders Right Hana, Peepatunl: ee and 
Fine at the King's Pleaſure. ! 
Hav. P'C, A Striking in a Palace where the King i is — reſident at the 
B. 1. p. 57- Time, is not within the Intent of the Act, as may be gathered from 


| 22 '4% the Preamble. 


2 1d. Ray, Blood muſt he drawn ; for a Striking without Bloodihal is ot 
9%0, 4 to be puniſhed in this Manner. 
Is. %% 1) But drawing a Weapon only without Striking in Weſtminfter- 
11 k. C. 132. Hall, or in any other Place, fitting the Courts of Chancery, the Ex- 
140 25 chequer, the King's Bench, the Common Pleas, or before Juſtices 
fe. C. 131, Uf. Aſſiſe, or Juſtices of Oyer and Terminer, [See 25 Ed. 3. ab. 2.) 
1 Hel. Abr. upon any Judge or Juſtice; the Offender hall loſe his Right Hand, 
76. _ forfeit his Goods, and! Proſits of his Lands during Life, and 
prepealy impriſoned. So if one doth ride a _ or 2 
13 Cro. 373. ol ſao'® within the 2 of the ſaid Courts; (wi #6 * ae 


d See B. 4. Without, he ſhall have the like Puniſhment . But. 


8 e ee ſhult. 1 16992 mar e Mas 


Tbe Law 38 Difference betwixt 2 in e belor 
any of the ſaid Courts of Juſtice, where the King is 
ſent; and his Palaces where his Royal Perſon reſideth. In the 


ing a Palaces, Blood muſt, be drawn ; but duwing . 


only upon a Judge, or Striking only of another Perſon. in \the 
King's Courts, is ſufficient! aue enn, — Hand, Ge. — 
i Cro. 367, Moreover to OP as above; other, made 
. 406, firſt Aſſault: | nf auto 6 0 nine myo NS 1 iF nh 
"fs TTo RAI & Kr ul ee ig 


AF 
_ . 


2 


» Reproachful or threatning Words to a Judge, a Threatning of . 142. 
a Counſellor or Attorney for being FORTIS againſt one, or of a , Rel abs. 
Juror for giving his Verdict againſt one, Sc. are puniſhable by Fine 76. 

and Impriſonment. | : 


He that ſpeaks repre | Words to a Judge of any inferior TW - * * 
Court of Juſtice, while fitting on the Bench, is immediately fine- 1 Cre. 78. * 


able by the Judge himſelf, or as ſome ſay, the Offender may be 3 n 
indicted. But one cannot be indicted, for any ſcandalous or re- 4 1 $id. 144; 
oachful Words ſpoken of or to a Judge or other Officer, * not 1.00 78. 
| (cine in a publick Pace of Juſtice, or in the Execution of his Office; 78. _ 
tho he may be committed to Priſon, till he finds Sureties for his ! Sid. 244. 
good Behaviour. 8 bc ot -< | : | N 124+ 
| There is in this large Senſe great Variety of Miſpriſions by Com- Nee . 
b niſion ; ſor every derable Miſdemeanor, which hath not a cer- ante. 
| tain Name in the Law, is ſometimes fo called. _ 
2. A Premunire (from the Words in the Writ Premunre facias ' 1 Lal. 129 b. 
«« Pramionere facias, ſignifying the Writ, and the Offence, on which * 124. 125 
the Writ is grounded) is an Offence, whereby one ſhall incur the 
ame puniſhment, which is inflited upon thoſe that tranſ; 
16 Ri. 2. ch. 5. commonly called the Statute of Præmunire, and the 
other Statutes made before that Time. * Theſe Statutes were made * 3 Iaſt. 120; 
againſt the intolerable Incroachments of the See of Rome, as well 4 $4, 55, 
as other Statutes ſince that which is eſpecially called the Statute of * | 


Præmunire. 


n Theſe Statutes are chiefly concerning Papal Proceſley. or Inſtru- 
8 ments, and Encroachments, upon the King's Courts ; Electkiam or Con- 
ot ſecratton of Biſhops ; the Pop# Reign : the Qaths of Allegi- 
ance and Supremacy ; the Authority of the King and Parliament, 
r- nd Liberty of the SubjefF ; unwarrantable Undertakings by publick 
da Subſcriptions, &c. | | | 
«f W 28 
2. . Papal Proceſſes, or Inſtruments, and Encroach- 
4 ments upon the King's Cuff. G 
and By 27 Ed. 3. ch. 1. and 38 Ed. 3. ch. 3. F any Subject draw 
any any out © te Ream in Pls, he in ap ther Curt, to 
or feat the ments given in the King's Courts, &c. be incurs a 
5 510% K . > 5 Fel ſue, or cauſe to be 
"Y 16 Ri. 2. ch. 5. - purchaſe, or „ or cauſe to bes lol; 126. 
fore purchaſed or 85 the Court 0 8 Elſewhere, | any 
wy Tranſlation, Proceſſes, Sentences of cation, Bulls, Infiru- 
| 


ments, &c. wbich touch the King, ar if any do bring them within 
this Realm, or receive them, they ſhall be put out of the King's Protec- 
tien, and their Lands, Tenements, Goods, and Chattels, forfeited to the 
King, [See 28 ee ah DNS . 
penn d againſt pleading any iſpenſation, Cc. Rome 
which is not warranted by the AG} IDX" >: 4 


SP | A Bull 


SEFE 
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. * * 5 Fa 2 72 K. 


ᷓ— — — an 
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. ww. e f the Rook: Fl 


wy * (from Beak, Conflium) is an Inſtrument granted br by 


the Pope, containing his Proceſſes, Decrees, c. ſealed with a Seal 


of Lead. 
. 2 Inſt. 601, By the Word N it u . 1 that 7 in * 
,&c. to relieve againſt a Judgment at Law, and Suits in the Amira 
is L x | yy Suits in he Courts of the Conſtable and Marſhal, and er, 
, 124 Courts, for Matters belonging to the Cognizance of the Common 
a are within the Statute. See 4 H. 4: eb. 23.) L“ But it feems 
2 of the to be generally agreed at this Day, that duch Suits in Equity are not 
N within the Intention of the Statute; and that as to ſuits in the Ad. 
ME his miralty and Eccleſiaſtical Courts, if it does not appear by the Like] 
® Hawk. P.C. itſelf that the Matter is of temporal Cognizanch, it is not within 
B. 1. Pp. 51. the Statute.] 
» Lit, 119 Out of the Ring Protection. So that he cannot bring an Aim; 
a & -29- Þ- yet he cannot be flain by any one, as the King's Enemy, as Was an- 


Jo. 126. Ciently held. [See 5 El. ch, 1.] 
(See. 25 Ed 3. cb. 22. 25 Ed. 3. St, 5. ab. 22, De Provifritu. 
| ND 65. 9 2, 3, 4. 12 N.. 2. ch. 15. 13 N. 2. K. 2. ch. 2 
„ 5 3 & 4. (which Statute concerns Religious or de- 
culars, who put any Bulls 1 . Execution for Diſcharge of Tithes of 
their Lands in the Hands their Farmers) 6 H. 4. <.1, 7 HK 4 
cb. 6& 8. 9 H. 4. 6b. 8. 3 H. f. cb. 4. 23 F. 8. cb. 21. 2 "i 
ch. 16.] Many of theſe Statutes, were made againſt Prov 
the Providing of a Biſhop of a Biſhoprick, or other Perſon Fo an 
Eccleſiaſtical Living, by the Pope, before the Incumbent was dead. 
Which, tho? out of Uſe ſince the Supremacy is acknowledged to be 
in the King, yet may not be 5 H.. here hinted at. 
* 24 H. L. ch. 12. and 2 ch. 19. To appeal to Rome 
| any of the Kin Ort, is made a Præmunire. All Appeal: 
1 bene +: 874 Shall be made to the High Court of Chancery. 
. 14. Suffragans hall not exerciſe any greater Au. 
5, 15 wg is limited to Them by Commiſſion from the Biſbep of 
| Fe eſe, on Penalty of Præmunire. 
I. ch. 1. To defend the pretended Turiſdittion of the P 


in 100 15 ch is a Premunire fer 2 firſt Offence, and H b Tre 
for the ſecond. * F 


2. Concerning Election NE Conſecration of Biſhops. 

By 25 H. 8. ch. 20. Fam Dean and Chapter refuſe to elect th 
Perſon named in the King's Letters for a Biſboprick, and to certify the 
Election within twenty 26.7 after the Licence ſhall come 10 ther 
Hands : Or if any us or Biſhop (after ſuch Eleftion, or 

_ the King's Nomination in 54. Default thereof) refuſe to confirm 
conſecrate the „ hf 1 ed to * within * * aa 
the dna thereof, t N 4 e 


5 the Popiſh Religion. 

By I gi 1 Au b Dei, Oe, Blad, er 
ſuc 1 ble Reborn Things, pretended 7 be hallowed by the Bi- 
hop of Rome, &c. and to deliver, or offer the ſame, to be worn 
or uſed, or if one ſhall receive t ag to 05 Intent, and 
not clear e b diſcovering the Offe &c. it 15 4 Præmu- 


nire. And a Fullice of Peace ſhall incur the ſame Penalty, who being 


3 


a Vo rr 


Crap. * Laws of England. 
wrt there, Pal not within frre Days detlare"it to'a 7 


. l. ch. 2. To cntribute eee. 
ninary, n 


CAN Outs n 4 
5. El. ch. . . , g den 8e | 
js 4 Pramiunire, &c, : * 
By 3 Ja. l. ch. 4. To refuſe the Oath of Allegiance due, Trader, | 


i 4 Ne 11. Ja. 1. cb. 6. 7 | 
By 1 W. & 127 ch. 8. Oaths of Supremacy and Alle- | | | +64 

* Ke ormer Atts are abrogated, and new Oaths and œæ.Te e 

Raue ep in their room; "which to refuſe mm _ 

Tender, makes one « "gp the like Penalty of Pramunire. Add ; 

be Foro of theſe Only are again altered by x Cr 555 745 — 4 

dee p. 208. ante.] 9 

By 7.& 8 W. 3, ch. 24. Seren at Low, rs,  Attor- 

nes, Solicitors, Procturs, Clerks, or Notaries, frodiifeg as my Ss in any 

Court, without taking the Oaths of Allegiance and , and 


ſuſeribi the Declaration, incur a Præmunire. cM 9G. 2. 65. * 
in P. 208, ante. 50 


R * 


5. . n e, 


13 Car. 2. ch. 1. To 4 ala”. aig 

riting, that | both or eithi Houſe of Ariat: 25 7555 3 

hoe Power without the King, is a Premanire. . 

By 6 An. ch. 7. F any ſhall maliciouſly and diretth, he Pina: | 
ing or adviſed r m that 'the pretended Prince of Wales ö 
bath any Title to the Crown, or any other Perſon, than according to — f 
1 W. & M. ch. 2. and 12 W. 3 re -g, kN 1 5 | 
Queens of this Realm with *. 2 of Parliament, \cannot make | 


Laws to limit the Crown and the Deſcent incur, 
- its he Four 


a 
A armation muſt within three 
ords ſpoken ; ein wit 


ove Jus Infor- \ 
* A Davie an! the Gal "of 9a TT oe One 


% 2 


3 


1 14 4 74 
* oy 4 - £ : 


e Lane of its han 


b. | 
By 31 Car 8 S. %% inbobiting within this Mee 
ane 82 ent Priſoner out of it into any other" Parts, (except in Caſes 


in AR) in Penaly nt MN NA hor ;54 


Salers, ts 
let Subſcriptions, Receipt 45 


Payments, or 135 2 ers, 8 
&. are deemed publick Nuſances ;' and 523 therein 2 .. my 


uded in er Aol fear fre 
Terra en pan mg 


od 


7. ore taht public 
By 6 Geo. 1. ch. 18. AM — 


* 


An Inſtitute of tbe Bo 90x Ul. 


fully Weit. A Prænunire lieth as well for . grieved as . 
for the King, and both may join in one Writ. But becauſe vow 
| Laws, making the Offences to be Pramunire, are fo very ſevere, 

« 3 Inſt. 23, they are ſeldom put in Execution. For it has been always obſerv. 

24, 163. ed, that too ſevere Laws 775 + duly Executed. 1 of” dak 
* . and Forfeiture B. 4. ch. 

8 Theſe are the great Off fx Mo capital) which are i i | 

„and directly levelled againſt his Majeſty's Crown and Dignity, — 

by the Name of Miſprifion and Nene On 21 592 I, 8 3. 

3 16 1. ch. 21. OT, ee 


nt |; | 
. Of Offences III. . Offences that are hurtful to the. King's wks or apainſt the 
1 1 „ Commonwealth | in general, are the Offences, 1. Againſt publick Ju- 
King's People, lic. 2. A the publick Peace,” 3. Againſt publick Trade, 


45 Againſt the Halti and Eaſe of the > King's Ne 0 


. Of Offences 4 2 publick Ice a> = WT 7 
-» Theſe. are Theſtbat 6, Perjury, Forgery, PrikergycExtartion, Bar- 
retry, » Maintenance, Fe exations ormations, Conſpiracies, Neghgence 
of n intruſted with a 8 Adminiſtration of Juſtice. 


» 1Inſt. 127.2, > Theft-bote (Bote, . ) is where one not only knows of 
3 Fr Felony, but takes his Goods a ay or other Amends, not to 
. P. c 130. proſecute the Felon, to the Intent that the Thief may eſcape, Had 

e received the Thief himſelf, lie had been Acceſſory to the Felony, 
But if he had taken his own Goods again that were ſtolen, without 
W e Pun Thief, it had been no Offence. | 


aniſhment N Theſt-Bote is Fine and Lnipriforment. 


e 3 Inſt, 164. *.) 26. Pep b Common: and Statute Law, is a Crime committed 
_ 21 by wilſul and falſe Swearing, - eb/elutely, in any judicial Proceedings, 
in a Matter material to the lau e or Point in Queſtion, 90 50 a lau- 
ful Oath is adminiſtred by one that hath Authority to do it) by the 
Saubornatiun of others, or by his own AQ, hs 
« 3 Inſt. 165. An Oath (Sucramentum, Juramentum, Jujurandum) i is an At- 
ſirmation or Denial by any. Chriſtian of any. Thing Jawful and bo- 
neſt, before one that bath Authority to-give the ſame for Advance- 
ment of Truth, calling God to witneſs that his Teſtimony is true. 
It is called a cortoral th, becauſe at the ee he toucheth 
the Scriptures with his Hand, 
But this Definition of an Oath ſeems to be too narrow; for ! 
* 2 Str. B21, Yew © may be {worn on the Old Teſtament ; a Mabommeden on the 
1 . 1104, Koran; or a Pagan according to the ticular Form preſcribed by 
8 par 
«© Omichund the Religion he ee and therefore it ſeems to follow of Courſe, 
ee l g convicted of Perjury, on Oaths taken according 
23 Feb. 1744 * thei own. orms, as. well as. CY Chriftian ſwearing on the New 
fem pi 
Now then let us peruſe the Parts of the Deſcription « of Perjury 
Peryury muſt. be wilful and deliberate,, not committed —_ 
Surprize, INTE or Miſtake of the — 


* Iuſt. 167. . 


eri 1. 4 7 Ps | ah. 
* — 4 me 


— DAN | 
We minus principi turpia ſunt mi in mm mb mate fr; 
Es ſape, committuntur, qua Jepe vindicantur. Wo 1 db. 


. mer u * 8 * — a n 5 "$1 "x. 
CHa 3. Laws of England a N: 
expreſs Words or Intention. For- z Int. 166. = 9 

nihed by the Chen Lam, the- Roll Abr. wy 
If one knows not what he fwears, it TY 


= * 
#> 
ö * 


— RR. 
Pro-“ Iaſt. 166. 
oll. Abr. - | 
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a I 


: ; 
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77 
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to Fi 

. Oath 

46 Man, „ Inf. 166. 
hout : Fr. 
% 18 4. 


Tr 
FDI, 
P 
S 


dings, vl 1 
x law- l 3 
by the 1s 4 
| | 2 
m Af- = va n 4 ; 
* and diſtin Accouns” of the Cincum- 


* 
be guilty of Perju C 1 
Win a LA 


Common Law, or ſome Act of Parlament. And it muſt be taken 
before one that hath Authority, not before a Perſon acting in a pri- 


Yate Capacity; or ing to eee r | | 

or by one that goes beyond the Authority which was granted, For 9 

ſuch falſe Oaths cannot amount to Perjury in Law, becauſe ſuch | M0 

Oaths are of no Validity or Force, being Coram non Fudice, Beſides, e's Wl 

ts a high Contempt to adminiſter an Oath without Warrant of LS 1 

2 hn puniſhable by Fine and Impriſonment. See 13 Car. 2. N 1 
„I. cb. 12] 10 ben nr 20 £90201 , == 
There is alſo a Subornation' (Subornare, © to prepare underhand) * 5 14. 167- 1 "= 


of Perjury in the Common Law, which is an Offence in pr | 2 4 
doe to take a falſe Oath amounting to Perjury, But if he doch, r A. | I 
: . not Cro. 158, . F -j | 


* 
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WW 


"not take in, tin Perk bo conynreges ie todo, bane pa 


of Gulgcration af Pejury, 'tho' he © puniſhable-by . pil 
14 16 eee 
5 3 163. 4 

ks Offender 2 1 A Win 9 Ee. 
PE t is Perj fa, 
. "If ary ee and cru pit 

tneſs, "to commit any 1 
De by wg meer Ee 


or or mation, concerning 
775 . . in am of the Ki the King's —— of 

bis Courts of Recard, or in any Let, View: of 
"Do. 2 * ane Fe — Court, Garters 


and upon the ade Pil an Hour: in fn 
8 e nh nan 4. 


7 —— 
3 er 
ave the er fo (ein 22 


Yr re 
the Value alue of ee e 


Market- Place en 4 the, County, Gity, on Borough, where, & c. and there 

have both Ears nailed, and de diſabled to be. fivarn.as aforeſaid. Te 

| Tann a ” faid Forfeitures to the King, the other Mauch to ſuch 
: er as E 

Th 48 fel nas nds 0 22 * Court, but fac 

RT iſhed. by the Laus uſed in the. ſaid Courts; ns 

it reftrain; the Autbority of f any Judge, Coreg: ou 


wwe, that the firſt Part of this rec. lg to the Per- 
ſon, that grocures and ſuborns, and the ſecond Part to him that 


jo, 4, Bulk. 147. muft declare in Certain within 
ſeems 


Y 
8 .) [But it 
Ne RR her the 4 

1 4 EL or through the 8 
„. 167, The Words witfully a e ma 


Q. 147, a Proſecution for Perjury Perjury, or * 
23 Inſt. 166. Falſhood in eee & Words, is on! 
Falſhood in Know 
Common Law. 


As that Part, of the Statute, arr -==na 
Perjury, extends only to Matters depending in Suit by-Writ, Afi, 
Bill, Plaint, or Information, in any. wiſe concerning Lands, Tene- 
ments, or Hereditaments, or Goods, Chattels, ae . _ 


99. Sc. 80 che Clauſe concerning 
woo '67- to the ſame Meaning. . — 3 


af. 164. jury upon * is not within the Statute; but pen. 


Lau of England. = 
by Indiftment at Common Law. Hence it appears thlt 
committed in an Information [. in a crimmu Inform: . Cr. 120, 
exhibited by the King's Attorney General, or my other er n 


King, by any Witneſs on the Buhalf of the 
- ee e eee l 
at Common Law. 
This Statute alſo extends to no other Petjury thith tht or 3 
28 if a Defendant commits in His: what 


mT 


Perjury 
— 2 Rauf 
— by dcariny — — 


9 
es be puniſhed for that Perj OC 
i all that hath been ſaid, ä 
12 of Perjury. 


falſe Oath GE er that d hot 
ng tart on in ©, hint # juſt Canſe 
Complaint, adele by the Depoſition 


that he was grieved and 
| Perjuty, this en «5 Bp. 9 


the Witncls 
*A i inflicted on Subornatioh of 
the Perjury itſelf, For the Author ſins more than the Actor. lat. 


As the Act eee ſo fuck 


Offenders may be — —— by the Words 

of the AR, is © ſpiritual, and not tem LR 
may be ee or le Oc either in am 

fition, at Common Law 7 OT e 
| — 2 ch. 34. 8 G. 1. ch. 6: if diy Quaker ſhall #5" 


* 1 —— allowed - theſe Acts, be 
ſome incur the ſame Penalty as Perſons cotroict of wilfid Perjury. ¶ See 
here 22 G. 2. ch. 46, 


By 2 Geo. 2. | eh. 25, Por ſms enviled of Perjury or Siiborna- 


lined þ Law) 1 
e's Þ pe * Tan 


Tears, amd return 
ch. 24. are 
Parliament. 
. "to fr 
it ent to 
n and before whom, the Oath wits 
Curt or Perſon” t bu competent Mtberity | 
together with proper” Averment to falfify the Matter + 
Jury is aſſigned, without the Bill, Anfis . e a 
Part of tbe Record or' Proceedings, other than as eſaid, and wi 
fo forth" the Commiſſion or Authority of the Court, or Perſon 
7 re whim the 7 ine oh fort a OOTY 
erjury, it ent to orth' : ance of the 
fence, without ſetting — the Bill, &c 8 ras 
Nik Pee Gaol Delivery, of the great 


5 os has, Ni 8 

Wa or of the Counties Palatine, —— 3 ng the Gr or within 
twenty-four Hours after) diref examined at a Witneſ 
D cot them, re for N N 
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or Perſon undertaking the Proſecution, Counſel to do their Dut 
out Fre; ſuch Proſecution to be carried on without Payment of 
Tax, Duty, or Fees in Court, or to any Officer ; and the proper | 
of the Court ſhall, without Fee, give the Party injuggd, or Perſon 
undertaking the Proſecution, a Certificate of the ſame being dirig,4 
with the Names of the Counſel affigned ; which Certificate ſhall in al 
1 Caſes be „ Proof of ſuch Proſecuti | 
* directed; provided that ſuch Direction or Certificate ſball nut be 
in Evidence upon any Tryal to be bad againſt any Perſan Aben a Pr... 
„ ſecution ſo directed as aforeſaid. Tian od en 
Dem. xix. - Perjury is ſo odious, that by the Law of God it is not to be 
v1. doned. 1 . : ene 
[There are ſome Species of Perjury which are made Capitil 
| 8 Log As, P | Fat a * 
By 31 G. 2. ch. 10. Wi and knowingh taking a falſe Oat 
to obtain Probate of any Will or Letter of Adminiſtration, in order t 
, receive the Wages, . or Prize Money of any Officer, Seaman, 
or other, who had or is ſuppoſed to have any due to him on account 
of his Service on board any of the King's Ships. And, 
By 1 G. 3. ch. 17. and the former Acts for Relief of Inſolvent 
Debtors, wilful Perjury by any Priſoner or other Perſon enubled to 
take the Benefit of thoſe Atts.] - | 


Term t . * Forgery (from Forger, to beat on an Anvil like a Smith) by 
the Law, v. the Common Law is a fraudulent Making or Altering of a Writing 
= - to the Prejudice of another Man's Right, whether it be Matter of 
x Roll. Abr. Record, or any publick Writing Deed or Will. - 
6 = But if a Man alters a Writing to his own Damage only, it is no 
B. 1. ch. 50, Offence, But on an Indictment at Common Law, or on * 5 El. 
I. Ray. ch. 14. [See infra.) it need not be ſhewn, that the third Party was 
$3037, Prequdiced. 
* a publick Writing, I mean a Probate of a Will, Certificate 
of Holy Orders, a ProteQion from a Member of Parliament, or the 
+ like. As for Writings of an inferior Nature (as private Letters,) 
. the Counterfeiting of them is not properly Forgery. Thereſote in 
ſome Caſes it may be more ſafe to proſecute ſuch Offenders for a 
Miſdemeanor as Cheats, For by Reaſon of the Uncertainty of Opi- 
nions concerning proper Forgeries at Common Law, Indictments are 
generally brought upon the following Statute, and very few at Com- 
mon Law. But if the Indictment is at Common Law, and the C- 
fender is convicted, he may be ordered to ſtand in the Pillory, to 
y a Fine, and to be impriſon'd. The Latin Word to Forge 
alſare or Fabricare. [Forging any Voucher, that is not under 
*; Mod. 137: Seal, is an Offence at Common Law *.] 4 
+ "gta I come to ſhew what is Forgery by Statute-Law. 
214. Ray. By 5 El. ch. 14. 4 any one alone, or with others, ſhall faiſl forge 
_ or make, or cauſe to be forged and made, or aſſent to the Forging u 
+ ute 1144: Making of any falſe Deed, Charter, or Writing ſealed, Court-Roll 
or Will in Writing, to the Intent, that the Freehold,' ar Inheritance 
of Lands ar Tenements, Freehold, or Copybold, or the Right, Title, er 
Intereſt of any Perſon therein may be molgſted, troubled, defeated, re- 
TREES covered, or charged; or ſhall pronounce, or publiſh, or ſhew forth in 
9 Evidence, any fo 


there ſhall appear a reaſonable "Cauſe, and to aſſign the Party Injured 
wk 
y ay 
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cb forged Deed, &c. as true, knowing the ſame 2 


1 == © = o- wm - 


” — 
* * * 


9 3 n 


* 


land. ' 
* 


or Counſellor, be ſhall for bis 
Evidence ſuch forged Deed, &c. to 


Suit, Demand, or otber Things 
dence the ſame as true, knowing it to be forge 3 
the Offender ſhall, upon (onviction as aforeſaid, double 


Diſheriſon of the Heir. 
led. 


ing a true Deed. [But it ſhould ſeem that Alteri 


ter, or 


It is Forgery to put more in a Will than is directed. 


te This A# mentions four Kinds of Offences, 1. A Ae 

he a Frechold or Inheritance. 2. A Publication of the ſame to other 
x) Perſons, by Words or Writing, that it is true. 3. A Moleſtation 
in by Claim of a forged Term for Years, Annuity, or Releaſe of De- 
=" mands perſonal. 4. A Publication of the ſame knowingly. 


not of the Debt appearing in the Condition. 


* 5 BY 


leaſe it. : 


„ 


the Nature of a Statute-Staple, in the Name of an 


P 
the deal of the Party. 
5 R 


— 


he forged, fo the Intent above, lows of 2 1 2 bo wy 5 
45 Forging whereof be was r 


If any one (prout ſupra) ſhall forge, or make, cauſe or aſſent to 
be or and 2 — Charter, Deed, or Writing, that one 
claim a Leaſe for Years of Lands or Tenements (not Copybold) or an 
Annuity, or ſhall forge, &c. Obligation er Bill obligatory, Ac- 
quittance, Releaſe, or other Di IT of any Debt, Account, Action, 

Per. 


onal; or publiſh or give in Evi- 


Damages to the Party grieved ; and alſo ſhall be ſet upon the Pillory, 
lſe one of his Ears, and ſuffer a Year's Impriſentnent. The ſecond 
Offence is Felony, but without Corruption of Blood, Loſs of Dower, or 


By this Statute all other Statutes made againſt Forgery are 


— to the above Definition of Forgery.] The Deed, 
riting, muſt be ſealed (i. e.) there muſt be ſome Im- 
preſſion on the Wax. A Court-Roll or Will need not be ſealed. 


Where there is a Penalty in a Bond or Recognizance, the Part 
grieved by a forged Releaſe, &c. ſhall — the Penalty, 


Forging an A/ignment of a Leaſe is not within the Statute ; 
becauſe it does not charge the Lands, but only transfers an In- 
treſt in Being: [ * But this ſcems to be a Miſtake, for if it , Tat. +70. 
not within the firſt of, the Statute, it comes within 


"If one acknowledges a Statute-Merchant, os Recogp) 


ty, But it is otherwiſe of a Statute-Staple, becauſe it; hath. not 


To * make, Gc. are larger Words than to forge. - For one may -; Inf. 169, 
make a falſe Writing within this Act, tho' it be not forged in the 70. 
Name of another, nor his Seal or Hand counterfeited, as 


ing; 1 Str. 19. 


3 Iaſt. 172. 


{ The King way pardon the corporal . Puniſhment which . tag. 51 
tendeth to common ple; but the Plaintiff cannot re>5 


50. 


Hawk. P. C. 
1 . 1. P · 186. 


zance\ig ' 2 Roll. Abr, 
| ; Theſe are 466. 
Obligations within the Act, for each of them hath the Seal, of the 


Contra, 
3 Inſt. 191, 


* 
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«Pult.dePace, One ſealeth a Deed for another by his Commandment and Di. 
&c. 46. b. rection, it is no Forgery.* 5 | 
AF of a Deed of Gift of mere perſonal Chattels is 1, 
within the Words of the Statute ; the Words are Obligation, Bij 
obligatory, Acquittance, Releaſe, or other Diſcharge. 
_ [See 33 H. 8. ch. 1. Concerning counterfeit Letters and £17. 
Tokens, Sc. 5 El. ch. 7. Concerning Servants with falſe or for 
Teſtimonials. 9 & 10 V. 3. ch. 51. Of Perſonating the Wires, 
Relations, or Creditors of Seamen, and concerning forged Letter, 
of Attorney, Bills of Sale, Aſſignments, and laſt Wills, for the 
Receipt of bs due to Seamen ; and of Forgeries made Capital 
by Statutes in cb. 1. ante.] 1 
[By 12 Geo. 1. ch. 29. F any Perſon convicted of Forgery, Pir. 
Jury, Subornation, or Barretry, practice as an Attorney, the Judge 
ſpall cauſe him to be tranſported.) 
The Quarter-Seſſions have no Authority to take an Indictment 


of Forgery. 


d Forteſcue, ' 4. * Bribery (from Briber, to devour) is when one in Judicial 
&c.51- Place takes any Gift or Reward of any Perſon (who hath BuſineG 
223, 2:4 before him) for doing his Office, or by Colour of his Office, except 
Deut. xvi. 19. of the King only, unleſs it be of Meat and Drink, and that of ſmall 
Value. is is Bribery in a ſtrict Senſe, - But largely taken, it may 
relate to the Receiving any undue Reward, by any Perſon concerned 
in the Adminiſtration of publick Juſtice, to act contrary to his Duty. 
And ſometimes it fignifies the Taking or Giving a Reward for pub- 
lick Offices. | 
23 Inſt. 147. In a judicial Place, either Eccleſiaſtical or Temporal. This 
makes Bribery different from Extortion ; for Extortion may be com- 
mitted by one that hath a judicial or miniſterial Office. 
Takes any Gift. If a Judge refuſes a Gift offered to him, yet he 
that offers the Bribe is puniſhable. 
* 3 Inſt. 1479, * Who hath Bufineſs before him. Not only when a Suit dependeth 
148. before him, but alſo when it is by Virtue of his Office, when there 
is no Suit at all. | 5 
Unleſs it be of Meat and Drink. But if it is in Money, though 
the Bribe be ſmall, yet the Fault is great and puniſhable. 
This Offence is puniſhable by Fine and Impriſonment ; whether 
3 judicial or miniſterial Officer, if we take Bribery in the largeſt 
©, | 
* 3 loft, 147. 5 Judge's, Gc. Servant may be puniſhed for receiving a 


372 G. 2. ch. 35. f. 2. If any Perſon ſball offer any Brite t 


any er of the Cufloms or Exciſe, to connive at the ng 
falſe of any Goods, or to do any other Af whereby bi 


Majeſty may be defrauded in the ſaid Revenues, he ſhall forfe 


tft ; 
jon 20 Ed. 3. ch. 1. and 12 N. 2. ch. 2. 5 & 6 Ed. 6. cb. 16. 
1M M. Sef.. 1. cb. 21. Concerning the Sale of Offices, and fee 
of Offices, B. 2. ch. 2. ante, and ſee 2 G. 2, ch. 24. For preventing 
- Bribery in Elections of Members of Parliament, under Title Par- 
Soni, in B. 4. <. rar OOO en o 


I | 5. 9 Extortion 
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5. * Extortion (from Bxtorqueo, to wrell __ is an tb I TOI 368.b. 
Taking by any Officer, by Colour of his Office, any Money, or 1. 467. 
valuable Thing, of or from any Man, either that is not due, or T3 8 
more Hu is due, or before it is due. In a large Senſe it is taken 
22 preflion by Power or Pretence of Right *. To take by. 1 LA. Ray: 

An 0 Office, implies an ill Action; but to take by Virtus of 149; . 2 

an —_— implies the Act to be lawful, * If the taking. is for « 11a. 368. b. 
Expedition, it is Extortion by Colour of one's Office. Extortion is 
more odious than Robbery, becauſe it carries an Appearance of 
Truth. But if ſuch reaſonable Fees are taken, as have — allowed 
by the Courts of Juſtice in antient Time to inferior Miniſters and 
Attendants, it is no Extortion. A Promiſe to pay Money to an 1 Roll. Abe. 
Officer for the doing of a Thing, for which the Law will not ſuffer '*: 
him to take any Thing, is merely void. 

This Offence at Common Law is puniſhable by Fine and Im- 


priſonment, - 


It is often accompanied with Perj jury, in breaking the Oath which 
m Officer takes u his Admiffin into his Office, 
12 whom t. 3. ch. g. Ordinaries or their Ann hen are mt 8.14 
to be impeuch Indidments general Extortion. | 
By 21 H. 8. — 5. F Ordinaries, or their Regiſters or Miniſters 
take more than their due Fees, they | forfeit the Exceſs to the 
Party grieved, and ten Pounds to the King and the Party grieved. . 
8 9 @ 20.9, 3, ad, $345.24 
The 23 H. 6. ch. 9. Concerns the Fees of Sheriffs, Under-She- 
"is, Bailiff, Gaolers, Ge. See Weſt. 1. ch. a6. Weſt, a. cb. 44+ 
29 El. ch. 4. 3 G. 1. ch.15.]* The Statute of Weſt. 1, . 
in Force. And therefore ſuch like Otficers cannot take any Thing 2 La. 176, 
„ ry is allowed by. ſubſequent Acts. (Ia. Sk 
3 Ja. 1. cb. 7. 2 G. 2. cb. 23. Relate to the Fees of 
ps. Solicitors, Cc. and it is ſaid, = that they are within all « 1 Mod. 5. 


SE ge Tormog”” pans a. TT 


ch the Statutes of Extortion. 
5 The 10 & 11 VV. z. cb. 23. Reſtrains the Fees of the Clerk 
of l of the Peace, Ge. He m0 33H. 
ch d. ch. 39. n 
6. b Barretry (from Barret, . is an * 1 Inſt. 368. 
- 8 kcal g Arbe; * 
mon Mover, Exciter, or Maintainer of Suits or Quarrels, tir 102 e 
4 Courts or in the Country. n 
Common Mover. 1 
oY of one or two Acts only. aa; reed — 
_ u Communis Barrectator, a common Barretor, 
» Fg mig > eng gp 
it in t 8 may be in three Manners. 1. Iinn 
7 Diſturbance of the Peace. 2. By f a Re TY 
16; Calumnies, to raiſe Diſcord veighbomne — —— 
| ſee keeping of the Poſſeſſion of 


f Truth 


4 and moſt commonly N 


„ „ bt * ern * Nec 


1 Ole 


R F * e 


432 An Inſtitute of the Book III 


— 


One may be a Barretor by bringing many groundleſs and vexa- 
tious Actions to oppreſs others, as well as by ſtirring up others to 
bring them. „% 1 10) OO RON WG nu $ 

Mod. 18. Upon Indictment, the Proſecutor ought to give the Defendant = 
Hawk. P. C. Note of the particular Matters, which he intends to inſiſt 0h: 
1 | 3 him. This may be order'd upon Motion by Rule 
| The Puniſhment for this Offence is Fine and Impriſonment, ha 
to be bound to the good Behaviour. [See 34 Ed. 3. ab. 1] 


«1 Taft.z68 b 7. Maintenance ¶ Manutentio, from Manu Tenere, a Takine 4 
2 Iſt. 212, Hand or Upholding) in general is an unlawful Upholding of Quar- 
m rels againſt Juſtice. It may be committed in the Country by tak; 
2 Roll. Abr, ga! | 1 by takin 
115. or keeping Poſſeſſion of Lands for others, or by maintaining Quir 
rels or Suits in the Country. This is puniſhable only at the Suit 
of the King. It is committed in Courts by upholding the Pluintif 
or Defendant in a Cauſe or Suit depending in Court, which no way 
belongs to one, either by aſſiſting the Party by Words, Writing, 
Countenance, or Deed. | ae eee Lat C3. 
BY This Maintenance in Court is threefold. nn 
Hawk.P.C. I. When one maintaineth a Side without any Contract to have 
B. 1. ch. 33. Part of the Thing in Suit; as by aſſiſting one with Money to carry 
on his Cauſe, by endeavouring to perſwade an Attorney or Counſel 
d Roll Abr. to manage it for him gratis. But if a Man hath an Intereſt in the 
115,116, Thing in Diſpute, though only a contingent or poſſible or equitable 
_— 368, b. Intereſt, he may lawfully maintain an Action relating to it. 80 by 
369.a. Reaſon of Conſanguinity or Afinity ſome Acts of this kind are juſt 
2 laſt. 564. fable; as alſo by Reaſon of orber Relation. Thus the Lord may 
maintain the Action of his Tenant with Money in reſpe of the 
Lands holden of him; a Maſter may go along with his Servant to 
retain Counſel, and ſtand by him and affiſt him, while his Cauſe 
is tried. A Servant may Solicit in his Maſter's Cauſe; but he can- 
not lay out his Money to aſſiſt his Maſter. One Neighbour may 
lawfully go with another to his Counſel. And one may lawfully, 
out of Charity, give Money to a poor Man, to carry on his 
Suit. An Attorney may lay out his own Money in Behalf of 
his Client, to be repaid again. But he cannot carry on a Cauſe 
for another at his own Expence, with a Promiſe he never 
will ex a Repayment unleſs he carries the Cauſe, or upon 50 
Purchaſe no Pay. | ; 
A Counſellor, or a Solicitor (Qu.) who is no Attorney, cannot lay 
out Money to carry on another Man's Suit. [See the Statutes for Re- 
gulation of Attorneys and Solicitors, B. 4. ch. 1. p.! 
e 2 Inſt, 206, Offenders of this Kind are liable to an © Action of Maintenance it 
1 Kall. Abr. the Suit of the Party grieved, and they may be indicfed at n- 
11 mon Law as Offenders againſt publick Juſtice, and may be fined 
For Statutes reſtraining it, See Wh. 1. or 3 Ed. 1. ch; 28. 1 Ed.; 
ch. 14. 20 Ed. 3. eb. 4. 1 N. a. eb. 48 9. 


— 


« Cuba off inmiſcere ſe rei ad ſe nom pertinenti, 1 Iſt, 368. b. 2 Inſt 208. 
3a. 91. | b 
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be the Reverfio Remainder or —_— 
41 42 f e rio} — —— ahh. 1. 6.9. 
i Paſt of de Fake of ——— to be divided betwixt the 


King and the Proſecutor 4 pretended Title . 
585 that 1s — 25555 , of the 2 whereunto Title 


is nudes; 6s ae. * 729T112&9C 540 rent 1 WW Wart 2 161 Aol q * 
the King's Courts, where 2 bave Authority 
110 lea of Lands. Neither /ball. any a retain, ... 
for Maintenance of any Suit, any Perſon, or embrace any Jurors,| a 
feen any Witneſſes, ts the Hindrance of Juſtice, or Procurement of ¼ 
M te le ee ne N aud 149: 
0 mit $9208 ttt Pa m h age or om wo 900 0 
fenders ogin thi 9 lb oſecuted within @ Nr 
a Suit in the Spire Court is not within the. Ce 594. | 
ans concerning Maimenance Neither dothu any Action lie at 3 "$6 
mmm Law. An 0 I TH oo 109 +; 41 . 217 riod] 1 
The Law will not fuer any Thing in Action, Entry, on Resa 
ary, to be granted over; that pretended Titles right tiotibe granted 
ne emen. A Teen wat rn ee e 
** 23441 ti one DD Inte 311 £3 5 Denne 1 1 2 en 
a. This | Species of Maintinancaie Gere, Hm Go TED: 
* T Dividing ; becauſe the Parties 
wide 


in {1-4 therefore is a 
with the Plai . 9s $00 wy er 


Thing out of — or Part of a Debt et other Thing in 
cartied on at::his)own 


, > 
proper Coſt,/.if/he- prevails. A Grant ,j * || © 
to have Part of «Thing 12 in Demaud When cedovered,:to Gtizfjica' e ð 
1 * cet 16 ern eee ee eee e ee 
But as be —— pe, 

= — 18 n 
ois Champerty too. nit tal ti Nn n rl * 

Champerty Alto is particularly;reſtraied: by Statute. {See oft. nin 

EA. A. ab. 25. gl. 2. or 13 Ed. 1. cb. 49, and forithe En- 
2 thereof, 2 151. /207, 1208, a09, 484, 485. Articuli * 
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#43; Rab. All indirect Practiees to procure one's ſelf, or other, tolbe ſun 
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* Jie ene NW N (in war y F N 11 Mia in 

dz Inſt. 191. 8. — b Ane upon penal Statutes arc Offences apaink 
pubticlt Juſtice;: ſuch Informers being refirained.by-ſeveral Statute, 

(us.) by 18 EA ch. g. n 21 Ju f. ch. 4. 
ee ren >, 18, See Werne N 4 

on tee us 05 ie ien 900 r * 


Ay wire {oo ern "us W enk A Ci * Win * Wars 
. N. 3. 5 ſtrictly taken) —— "a ny 
114, &c. . to ———— . indict an innocent Man of Felony, falſiy and 
638. maliciouſly, ly appealed or indicted, and afterwards 
3 Inſt. 14, lavrfull ah untec by twelve — 2 or-by Verdict. — 
1 tion o Conſp irators in 21 or 33-ofi EA. $1112]: Here the 
on) at his own Suit, whertithe 


Party grieved hath two Ways to 

Hawk. P. 2 fee (which i \arcivWi 
udgment»ſhall be Fine and Impriſonment, and Damages to the 
41 Roll. Abr. 2 But a general Action on the Caſe, in theNatwe-of a WIt 
br al. Abr, of Conſpiracy, doth lie againſt one Perſon, where, if there were 
7 two o more joimed with him, a Writl of lie ac- 
 Cro. 70; Cording 10 its ſttict Forme. But an Aktion wilt net lie fot dhe 


e the Offenders," 11 ByWrit | 


-imaginable,; 5 zin Executions. 
1650 W So that the rene Fact not damaged] But in ſfuchiCaſe a Conſpi· 
3 — 1 8 © without further Act, is — Fg Vet an Action of the Caſe. 
22 you, _— ſor u falſe and malixious Adcuſation of any>Crime, Whether 
638. 


tali or wen e ien, of HighTycaſon):: ith" abe Bill of la- 
ys vt, 93» — is found Ignoramus, or tho it does not i go ſo far un 
378. actual Appeal or Indictment; and the ſame es may be ro- 
* 2 LA. Ray. vered in ſuch an Action of the Sn eee 
12 193. Where the Party is — er 0 — Verdict. H ono d | 
| and nalcioully. —— — — or pro- 
cure another to be arreſled and brought before a quſtice of the Peace, 
to be examined congernitig a Felony or Miſdemèeanor, on purpoſe to 
vex and diſgrace him, and to put him to Charge and Trouble, tho 
he is not indicted for the ſame, e 
_ 3 in which he need not m that he was hawfully 
\ But he E 
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a tho Conſedetacy ought to be declared by N= 
Roll. Abr. | 
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Fm. Fellow-Juftice of the Peace, or a Perſon, 
CER Jag of he Pace oc rn 0 


Raste Peer *, Deecheſs, Counteſs, or Baroneſs i in che Court 
or King's Benth ; and they may be bound there to 
the thy; The Warrant of the Juſtice to the Peace ma 
* Infants, Feme Coverts, againſt the Wife at 
the Haſband *,” againſt the Hulband at he H west 


eſt of the ixd# z Ni % 2115 n: devs 47: 
© 2 Str. 1202, 
1231, Bu e, Perſons that as performing Diane rns 
the Church, Church- yard, or other Place dedicated to God, may : 
be arreſted, If Surety of che Peace is n 
at che Seſſiong, it is grantable after the Seffjons ig ended. 
ball not be granted againſt" 4 Non Compor, nor nor 0 him 
R equeſt ; otherwiſe concerning a Lunatick that has 
well ok The 8 of the Peace may be granted to raph 
Dal ch. one dffaitite#'of Treaſon or Felony; and, in a Word, “ again ul 
116.p- 263. Perſons that are ſuſpected to break the Peace, or that de break the 
. Peace by Affrays, Aſſaults, Battery, Wounding, hot Words in the 
Preſence of a ſultice, "os ng, Gele — ey to beit or 
kill another, or to burn ouſe, joters, &c: and in 
all Caſes where there 2 age of Prof ona 
* Dalt, ger. Now Security ten to the Ki 
22 12 ER with Sureties or without, [in Penalty of à Sum of Mo- 


*See p. 8. 
ante. 


d 2 Str. 1207. 


282, 283. ed, as by Affray, Aſſault, 'Ba The Recoghi- 
1 pon ron — 2 to hes neue Brom the Juſtice, 
« Dalr. ch. [See 3 H. 7. ch. 1.] *the Juſtices in Seffions may certi the Recog. 
_— "FI binds: "Vit the of the [Forfeiture into the Chancery, King's 


—_ or Exchequer, From. whenes! Proceſs of Scire Facias 7 hal To 
out againſt the Party. & to Hou ni AO: 


d Dale. ch. > The Ad, that ſhell amonne to a Forfeiture of uch 

286. Lance, myſt be intended or done to the Perſon, or to the Terror of 
4 Int. 180, the People; not to one's Lands or Gbods. For tho“ theſe may be 
181, Breaches of the Peace, — eee e eee 


' Dalt.ch. 3 e bearings grate, 
ny, 7 46 gy taken, Sc. as Surety 19. Peace; and by ſome Opinions it dif- 


Ons 


121. **: fereth little or nothing from it. Bur the Party bound to che good Be 
Hawk. P. C. haviour may ſooner fall into the Danger of forfeiting his Recogni- 
Rs S050 for the Behaviour doth include Surety for the 
Peace. For Surety of the good Behaviour conſiſteth chiefly in this, 
that one ſhall "i himſelf quietly,” doing nothing that ſhall be 
the Clns of the Breach of the Peace, or Fong, the _— 
1.1 +: Fear or Trouble. . . 
4 Tall. 18:. * By 34 Ed. 3. ch. 1. Fuſlices of the Paas are to ar- 
| reft and chaſtiſe Rioters, ors, ' and to cauſe 3 


and puniſhed, and to take of all Heli — be not 0 

4 Pig bref their good Beha 222 
Je of the Peace have alſo fees” wür ebenen 

k Dalt. ch. One may be bound to his good Behaviour for a ſcandalous way 


of 3 as 2 keeping Houſes 118885 to be Houſes of — 
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fr ba bavnti g ſuch E kk or. Tayern ogg Gamiog-houſes, 3 
for 175 9 00 War, 8 0 f Contempt c oo ſlice of Peace , abuſing «.z.14. Rap, 
his, Warrant. I. 1s, fad that the be bes not extend to Milbe- 7 778. 1030. 
haviours, that do Mm relate to obi Peace. Certain) uy It > , Inſt. 184. 
| ol, Dale; eb. 
Prunkard, Bankrupt : But it is Sch, allowed, that the Juſtice 1 9 2 
ted” to be rous, quarrelſame,: or ſeandalqus ; and o Night- « Dake. ch. 
Bly | hes doppers. een Drunkards, common ore- A 293. 


of thoſe 4 liye . and fare, well, 20 8 nothin e obe! to live upon, 


1 


: 2 — out of Ken; may 3 this Sun ei- * Dalt. ch, 
ther by his own Diſcretion, or upon the Complaint of others; And 8 5-58 
may commit the Perſon, to 'Gaol, if he red 44 to be bound. IIe is 295. 
iſo, empowered to bind ſeveral Offenders; to the good Brhariogy by 
17 Kae AS well; a8 by the Common Lew. x 

e enters into Recognizance for his good Be yiour,, he may 


ff; eit his Recognizance by being drunk, N ,), by going armed ' Dan >. ch. 


in aa yauſual Manner, and above hig Degree, by uſing threatoing a 96, 
Werde, 1 immediately tending or ineiting to the Sa of the Peace: 105 12 
4659 aten 90. Dk . one to fight or by doing any * 498. 
7 51 „Which e tend to lde Breach of the 499 45. oY 
FA pr put the dee : ine ugh there be no, actual Breach * 
for abu 7% 1 nguage, as calling; one, 12755 
, n 1 r ſhjs F. Kyo a Motive or an rgvogatio 
; Fa 0 by er for. u Tre/paſs 99. ven PO . 
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great Meal ure prevented; I „ to ſpeak of Fan Mo. 15 | 


bances, of the 5 0 Peace, and hay een be ee 2 


committed. | c nen Gatto 

Offences againſt the publick Place ire Afr faults Batter: Ac 
lag away Maiden,, Kidnapping, for cible Entries and .fo 12 
tainers, unlawful emblies, Robs, Riacs, Riding or Gs gr.med, 


Libels, alle and ae, Toles fol Proper, cite ht 303 
5 An Alault { wit, Tl is an Ne rb or flirts to 0 fp rien. 9 


ante tak P. C. 


er. 


202, 


Hurt to ong's Perſon; as by ike, gn, t. ch. 121. 
he Fiſt in a rain Manner, or al Otng a a Piſtol . Sp. 282. 
and near one, tho' no Hurt actual lly done. Wk cannot amount * Putt 28. 
to an Aſſfault, tho“, chere are ſome pions wa 9 % Bc) * 
white . is Babſe to an 4 771 the. Suit; of tho, Party FE 
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„Finch. ch. 2. A Battery (from Battre, to ſtrike) is an Injury done to the 
p4;Þ. 203: Perſon of another in a rude or angry Manner; as by ſtriking, puſh- 

8 N N 1 
Dale. ch. 121. ing, joſtling, catching by the Arm, fillipping upon the Noſe, ſpi 
p. 282. ting in the Face, pulling of a Button in a rude and infolent Man. 
» Lutw. 929. ner, Cc. But it is no Battery to lay one's Hands gently upon an- 
_ , other that is going to ſtrike one. y 

| This Offence is puniſhable by Action and Indittment in the fame 
* 2 Inſt. 236. Manner as an Aſſault. If the Huſband and Wife bring an Ac. 
2 14. Ray. tion of Battery for the Beating of himſelf and his Wife, the 

Writ ſhall abate, becauſe the Wife cannot join for the Battery 
of the Huſband, and the Huſband cannot have Judgment alone 
becauſe his Wife is joined with him in the Original. And & it 
is in like Caſes, . 

A Man may juſtify the Beating of another who firſt aſſaults him, in 

his own Defence, by a ſpecial Pleading in an Action, De Son Aſault 

Demeſne, or that the Battery was occaſioned by his own 

or he may give that in Evidence upon Net guilty to an Indifinay. 

« Terms of * And the Record of the Conviction of the Party by Indietment may 

the Law, v. ſerve afterwards for Evidence in the Action of Treſpaſs for the ſame 
BatterY- Affiult and Battery. [NA. 

Term of One may alſo j1/:fy the Beating of another, who affaults his 


— Wife, Father, or Mother, or his Child, or Servant [9z.]; and fo on 


2 Roll. Abr. the contrary, the Wife, Father, Mother, Child, Servant may juſti 


546, 547+ a Beating, where thoſe, that are ſo nearly related to them, are 
#7: 549- faulted. Alſo the Law doth allow a Man, to beat another in the 

p. 283, 284, neceſſary Defence of his Goods; but if he kills him, it is Felony. 
255, 393. Thus one — beat another in Defence of his Poſſeſſion of his Eſtate, 
turbance one 3 to aſſault or beat him. [But in 


TT nts; if upon a Di 
r in Defence of his Perſon ; for nerth 


See p. 53. this Caſe it ſeems to be ra 
77 Ld, Ray, in Defence of his Poſſeſſion an Aſſault is not juſtifiable. Thoſe 
62. that have a natural or civil Authority over others, may chaſtiſe them 
for their Offences. And therefore a Huſband may correct his Wife, 
IN.] a Parent may juſtify the Chaſtiſing of his Child within 

with Moderation; a Maſter his Servant, or Apprentice, [See 33 H. d. 
ch. 12.) A Schoolmaſter his Scholars, a Gaoler or his Servant, his 
 2$tr. 1049. unruly Priſoners, an Officer * thoſe that re/f his Arreſt. So one =_ 

: 105 Ray. chaſtiſe his Kinſman that is mad, chain him up and beat him wi 

* Rods, to keep bim from doing hurt. 
If the Life of any one is in Danger by beating, or otherwiſe, 
& > \ any Perſon may beat him that offereth the Violence, to make him 
„ om... | 1 85 

\ e See 5 H. 4. cb. 6. For the Penalty for Aſſaulting of a Servant 
of a Knight or Burgeſs in Parliament. The 11 H. 6. cb. 11. Fot 
the Puniſhment of thoſe as do make an Aſſault upon any that come 
to Parliament, or to the King's Council, The 9 An. cb. 16. concern- 
an Aſſault on a Privy Counſellor in the Execution of his Office. 
9 An. ch. 14. concerning an Aſſault, Beating, or Challenging to 
fight, upon Account of Money won by Gaming. 6 Geo. 1. ch. 21. 
i : $36 Por the Puniſhment of Aſſaulting, Beating, or W an 
Officer of the Cuſtoms in the Execution of his Office, &c. 6 G. 1. 
ch. 23.8. 11, For Aſſaulting any Perſon in the Streets or High- 
ways with Intent to tear his Cloaths, and 7 G. 2. ch. 21. For a(- 

faulting with Intent to rob. _ | 
| | 2 Aſoult 
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CA. 3. Laws of England. 439 
Aſault and Battery are often confounded, though in Law diſtinct 
Offences ; for in Treſpaſs for Aſſault and Battery, one may be found See p. 372. 
guilty of the Aſſault and not guilty of the Battery. * 
By 5 & 6 Ed. 6. ch. 4. Nene ſhall uſe any chiding Words in a Rank. P. c. 
Church, or Church-yard, in pain of Suſpenfion of a Layman, ab In- B. 1. p. 139, 
geſſu Eccleſiæ, and of a Clerk from the Miniſtration of bis Office. 
He that ſhall ſmite or lay violent Hands there upon other, is A 
thereby excommunicated ipſo facto. He that is convifted of makdoufy ey 
Striking with @ Weapon in any Church or Church-yard, or of draw- | 
ing any Weapon there, with Intent to ſtrike another with the ſame Wea- 
pon, by Verdict, Confeſſion, or two lawful Witneſſes, at the Aſſizes or 
Seffions, ſhall have one of his Ears cut off, &c. and ſhall fland excom- 
municate ipſo facto. | | 
* Church-wardens, &c. who whip or ſtrike Boys for playing. 1 Saund. 13, 
in the Church, or pull of the Hats of thoſe who fit there ith 2 
their Hats on, or gently lay their Hands on one that is excom- 
municated, to turn him out of the Church, are not within. the 


. a 9X Ad ASK. 


Statute. 


„„ hn BD 


. An * ray (from Efrayer, to terrify) is a Fighting of two“; Inſt. 258. 
_ Rp oh nw of af res There p. * 
Stroke given, or offered, or a Weapon drawn. If the Stroke is H.P.C. 135, 
offered on one Side only, or in a private Place out of the Hearing ö. I 
of any, it is an Aſſiult, though Aſſault and Affray are ſometimes h J. G. 6g. 
confounded. L ex nf] | F530 

A Menace to beat or kill is no Affray. To challenge another 
either by Word or Letter to fight a Duel, or to be a Meſſenger 
of ſuch a Challenge, is an high Offence, and the Combat, though 
no Blood is drawn, is an Affray. Any private Perſon who ſees 
others fighting, may lawfully part them till the Heat is over, 
and deliver them to the Conſtable ;' and the Law doth encour- 
age him to it. For if he receives any Harm by the Affrayers, 
he is allowed his Remedy by Action againſt them. ＋ And if 
any private Perſon is commanded by the Sherift, Juſtice of the 
Peace, or Conſtable, to aſſiſt in parting the Affrayers, and he refuſes 
or neglects to do it, he is puniſhable by Fine and Impriſonment. 

And ſo is the Conflable*, or other Conſervator of the Peace, if he gee p. 66. 
neglects his Duty. | 4 „ ain Ween (ll 25 
All Affrays are puniſhable by Fine and Impriſonment. 


4. * The Taking away Maidens or Women Children under the .; lat. 62. 
Age of fixteen Years without Conſent of their Parents, is againſt * Sr. 1162, 
the publick Peace, Therefore, 

By 4 & 5 Ph. & M. ch. 8. None ſhall take away or cauſe to be 
taken away, any Maid, or Woman Child, unmarried, within the 
f fixteen Years (though it be nat againſt her Will) from the Poſ- 
cen and againſt the Will of the Father or Mother of ſuch Maid, 
er of the Perſon appointed to be Governor or Guardian by the Father 


he \ 
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i nen probibet, quod probibere pateſt, aſſentire videtur. 2 Inſt, 303. * 
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in his Life- time, or ly Will after his Death, upon Penalty of tw 


Years Impriſonment. And if any ſuch Maid is 2 taten away and 


deſbured, or married againſt the Will of the Father, if be is lui 
agents the Will of a Mother, having the Cuſtody of ſuch Maid 
if the Father is dead, the Offender ſhall ſuffer five Years Inpriſn- 
5 And if any ſuch Child above. the Age of twelve Years, and under 
the Age of fixteen, do conſent to ſuch Marriage, the next of Kin 
of the. faid Woman Child, to whom the Inheritance ſhould deſcend ar 
come _ the Deceaſe of the ſaid Woman Child, ſhall from the Tims 
of ſuch Aſſent or Agreement enjoy all ſuch Lands, Tenements, and 
Hereditaments, as the ſaid Woman Child had in. Poſſeſſion, Reverfun, 
or Remainder, at the Time of the Aſent, during the Life of ſuch Wi. 
* wor hi ſhall not be prejudicial to Cuft 
Provided this Act ſhall not ejudicial to any Cuſtom concerni 
Orphans in London, or other City or Town. : . bo 
It is required here, that the Maid ſhould have Lands or Goods, 
* "Ga 37'- &c. as by 3 H. 7. ch. 2*. Concerning forcible Marriage or Defile 
; ment of Women of Eſtate. [See 3 Ja. 1. ch. 5. F. 13. Concerning 
Forfeiture for a Popi/h El, 5 


d Raym. 47. 5. * Kidnapping is a ſtealing away of a Man, Woman, or Child, 
1 is — Offence. at Common Law, and puniſhable by Fine, Pil- 
| 7 Co | Mr 14 F RR; N 
5 11 & 12 W. 3. ch. 7. If a Maſter of a Merchant Shi 
ſhall, during his being abroad, force any Man aſhore, or wi ful 
 teave bim behind, &c. be ſhall ſuffer three Months - Impriſcnment, 
oY 4 Geo. 1. ch, 11, Concerning Tranſportation upon Contract, 
C. | S | 7 83> 1 


* Palt.ch. 6. A forcible © Entry is, when one or more Perſons furviſhed 
| = iy r. 299. with unuſual Weapons, do violently enter the Houſe or Land of 
H. P. C. 138. another, or do uſe violent and threatning Words to the Terror of 
1 Inſt * by that Means gain _ Poſſeſſion; or if one 7 
more. do enter peaceably, and then forcibly put another out 
e e 
« Dult. . A forcible *. Detainer is when one or more have entered 
== p. 39% peaceably, and detain the Poſſeſſion with Force, with Arms, « 
ir P. C. 139. with an .unuſual Number of People, or with Threatnings to de- 
1 Toft. 257. b. fend it. 2 
| This was no Crime at Common Law where one had a Title, 
and Entry was lawful. But now this is made an Offence by Sts 
tutes, For, | | 
By 5 Ri. 2. St. 1. ch. 7. None ſhall enter into Lands or Ten 
mente, but where Entry is given by Law, and in 4 peaceabie 
N upon pain of. Impriſonment and Ranſom at the Ng! 


d 3 * ' | Wh \ q ; 
* Dalt. h. Here was no Remedy but upon a general Enquiry in the Quir- 
126. p. 297. ter- Seſſions, or by Indictment, or Action. Therefore, 
By 15 Ri. 2. ch. 2. When a forcible Entry is made into any Lani, 
Tenements, or other Poſſ;ſſims, or into Benefices er Offices of the Qurcb, 
one or more J uſtices of the County, taking "Jufficient Power, and g. 
ing to the: Place ſo kept by Fre, and find! g any that bolt ſe 
Place forcibly, after fuch Entry made, may commit the Offender be 
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be next Gaol, there to remain Convi# by the Record f the ufc, 
"ill be hath made Fine and Ranſom to 2 And all People of 
the County ſhall be aſſiſting to the e to arret ſuch Offender, upon 
Pain of Fine and Impriſonment. 
The ſame Juſtice may [muſt ] aſſeſs the Fine for this Offence. « 2 IA. Ray: 
But neither of theſe Statutes extended to thoſe that entered 4 4 
ably and detained with force, nor gave any Remedy if the Parties, 3. C. 
who made the Entry with Force, removed before the Coming 
of the Juſtices ; nor did they give the Juſtices any Power to reſtore 
the Party ejected; 27 _ . 8 12 the Sheriff, 0 
he did not obe Prece uſtices, —_— _ 
the ſaid 1 Mt in 


ne WII hy ee 6 


Juice or Fuſtices, be or the, PL ant or Precept, ſpall 
ice or Juſtices, be or arr recept, 
2 the Sheriff to ſummon a ſufficient Jury, to enquire of the 


Force committed. And Force found, the Juſtice or Fuſtices ſhall 
Gin PA &c. 2 re ſeiſed, 127 It put the Party 


ed in Poſſeſſion *; in the "Abſence as well as Preſence of the Party > 1 14. Ray: 
449, 482. 

, The Juſtices are to reſtore the Poſſeſſion, and not to enquire « Dan. cb. 
into the Title of either of the Parties. 130. p. 313. 

Provided that this Statute ſhall not e any, where they 
or their Anceſtors have continued "heir Poſs of the Je for tires 
Tears. | 
But if the Diſſeiſee within the three Years makes lawful Claim, . H. P.C.139; 
this is an Interruption of the Poſſeffion. 

By 31 El. ch. 11, ets Il be no Reſtitution upon an IndiQt- ; La. Ray. 
ment of forcible En cible Detainer, where the Defendant 1011, 1036. 
bath 6 urs Po Fon or three <wbole Tears together next before 
the ra. uch Indiftment ſo found, and his Eflate therein not 
ended ; which the Party indicłe alle e for Stay of Reſtitution ; 
ond Rina is to ay, till that be tried, if the other will traverſe 


the ſame ; and if Trial it be found a him, be ſhall 
Cs and Damages. wah ha N 
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Title, By 21 Ja. 1. ch. 15. U orcible Entry or Detainer, a a Fuſtice, 
Se- &. bath like Power, 3 found, to give Reſlitusian of 

145 Mon to Tenants for Years, by Elegit, Statute-Merchant or Staple, 
Ten- enant by Copy of Court-Roll, as to thoſe that claim Freebold, by Virtue 
ceabie of former Statutes. 


So that now a complete Remedy is given againſt thoſe* Dl. ch. 
who enter with Force, and continue the Poſſeſſion ceably 318. . N 
vainſt thoſe who enter peaceably, and detain or hold out with 
wa, and againſt thoſe who who Bech enter by Force, and detain by 
otce. 

The Indictment muſt ſet forth, that the Entry was * Manue i Cre. 668. 
Forti. Thoſe are peculiar Words for this Offence, to diſtinguiſh it Dale. ch. 126, 
from all other Treſ Vi & Arms, There are man Abb 

o be obſerved in drawing the Indictment i. 
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Daft. ch. mon or a Way there. But othe ern ay, that hn i her the 
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Jo remove Force out of a Pariſh-Church, or Parſonao 
«See of Writs hou der e Weed) * a Writ * l Laicd * 


+? B. "here is a Force implied i in Law, as in every Trek Vi tg 
38 4 = N the above 


ity / Baht 4 8 * 
1 2 £ 
5 3s 7 


Toft. 156. | — ul 7 is, Where "three or more am 
1 Fe 9 ln tagether, ares E Act, and part i aſl 


136. p. 320, ing fs; without making any Motion towards the Execu- 
* 12 only to do an unlawful Act is puniſh 
Hawk. 0 E a was 2 f ny * 
Merr] 


B. 1. p. 158. and the Meeting was for Sport and 
ent, it is not puniſhable. 

e Dalt. ch. o One een of his Hoyſe, and for the Defence of the Pac 

1:72:33 ſeſion thereof, may, aflemble his Friends thoſe that threatca 

5 Rep. 91. r ab Entry into it; but he cannot aſſemble his 

Friends for the Defence of his Perſon, quan thoſe ns be 


to beat him, while he is gut of his Houle. 


4% . 176. 1 A. Raut (Rout, Turbo) is when three an 
Pult. 25. C. ful Act ypon à common Quzrrel ; as when the Inhabitants of a 
B. 1. p. 158, Town break down Incloſures, l to have Right of Com- 


136. p. 321. or more have met to do an unla n 


rd in Order to d e This is puniſh- 
able cho 222 is wh —_— eek Daſeiption o 8 a Rout 
agrees almoſt with the Notion of @ Riot For, 


1 It, 176. * A e ee Riveer, Riv) 86 - neg Perl & 
137: do an un of a e, With Fo 

_— they beat a Man, bunt in lis Kat Park Chat. er 
wk, fg. ſtroy his Corn, Graſs, or daher Nast enter or take Poſſeſſion of 
B. 1. ch. 65. Land, Ge. * 0 are concerned therein are Roters. And if onc 
ſeeing others e in a Riot, do afliſt them therein, he is 2s much 

kg 10 by as if he had firſt aſſembled: with them for that Intent. 
In every Riot there muſt be ſome Intention of Forge or Vidlence: 
„an. ch. Therefore Aſſemblies for Wreſtling, playing at Cudgels, Card 
136. P. 348. and Dice, Drinking, Dancing, &c.. are not Riots. An this Force 
muſt relate to — private fvare arr only. For if the Intention « 
> 3 Taft. 9,10. ſuch Aſſemblies is to publick Gricrapor and ſuch Inter- 
def 347+ tion is executed, te Leia N Waraggint the King, and amounts 


to High Trea 8 
! Dalt, ch. and unlawful Afeemblies, * we.muſt conſider the 
8 Nantes of of the Perſons, which muſt be three at leaſt ; The Iver 
. ol of their Meeting, which muſt be to do ſome uolowf 
1 14. Ray Ray, AR Violence or Force, and muſt not be a fall out u 


1211 rey, ſudden after a lawful Meeting; the Lowfulneſs or - 
965, 1210. fulneſs of the Act; 2 Manner and Circumſtances of * e 
a Salk. 594. the Manner of doing a lawful Thing may make it unla 


2. 2 Nuſance is removed in a violent and tumultuous Manner, Ge. 


By the Common Law Offences of this Nature are 
Vine and Impriſonment, and, if enormous, by FI 


* * 


| x 5 drcem faciunt. (N.) 1 Inſt. 457. a. If 
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CHxr. 3. 2 F England; 4 
I a Ma and Aldermen, yen ne ph they age « 5 Oo. 252. 
puniſhable Ny in theirnenerel e Yet the Liberties of -Cor- — * 
porations have been ſciſed, or the eee 
vernors have countenanced a dangerous Riot within their Precincts. 
Women are as Rioters, . dn 


of Diſcretion, or fourteen, are er 9 ˙ P. 325. 
Theſe Offences are alſo 


By 34 Ed. 3. ch. 1. The: Juſtices n „ vie OR 
reftrain Offenders, Rioters, &c. and to arneft and chdfiſe them at- 


lap their Offence ; and {0-canf ane. * c RY 


ET e 
M lers Je bear of @ , Rowt, ar 
Peace, they, with the Power of t the 


| fenders, and put them in Priſon, until by Ad .. 8.3% 
| By 13 H. 4. ch. 7. Two ern he att. 
Place, where fuch Offences ſhall-be. aber ud — Ane 


For Under-Sberiſf, ſhall, by the P ee 
riff or - ower 0 
ſuppreſs Riots, Routs, and unlaw emblies, arr 


22 


and record 2 ns . Record- cee 

« fand Caruict, as ee 2 SY Dod fn? + * 
* cible Entries. 42 Fl 0 s are departed the ſai 

0 &c. Mall, within a Month 4 e de, abe ed Al 
[- determine tbe ſame, e eee. “ A WY EIT. 
* Wien e Ait 8. is ſuppreſſed Jaſtiges: dhe 

" Sheriff, Dr ONT 19h. by a Recard the. Focco-wpen 14 Ray; 


their proper View, the Sheriff 1. Re Jaquiſtian; 215. 
and ſo he ought by 19 E. 7. dhe Rintars diſpetſe 


a of themſelves, and after they are pad, a Inuit mods of | 

en ions Juſtices. of the Peace; thete is no e 

de- Maude n 
— ws 10 be voceoliond open of 

one P are to Ig o- % 
och * gr We! the Nature of Infanterie a nn: * * 
. uſtices Commiſhon may enquire ote at any 

Ace. Time afterwards. [But it. ſcems that the AR, does Dot. tun 

ards their Authority to one Month after the Riot, ſo as that it cannot . 14. kay. 
orc? be executed afterwards z GL ONE II os 

n of liable to the Penalty.] ln d d el: 
Nen .. within the View. of the Juli, 

"uns whom it is recorded, is ſuch a Conviction, as cannot be „Dek. ch. 52. 
A „ — DR 5. 199, 200. 
r vantage except again(d.it, | 
Dutent the Juſtices have not ued the Statute. | 

awful I, is aid, tat the Offenders, being geen by the ui Juſtge, (Du. a. 
pon 4 and convicted upon the Record of their Offence in their Preſence, p. 199, 200, 
nau- ought to be ſent immediately to Gaol, till they pay the Fine aflefied . e. 

j for by the ſame Juſtices, 1 op the Record; which Fine ſhall 

as i be eſtreated into yours ay to the 's Uſe ; or elſe the Ju- 

&c ſtices may record ſuch Riot by them vi and commit the Of. er. 


lender; and after 3 
S certify the Record into the King's Bench, or ito 


If the Offenders are gone, then the Juſtices ſhall, enquire by a 
Jury; and if the Riot is found, the Juſtices , 
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5 75551 of it, and fine them, or receive their Traverſe, to be ſent by the Ju- 
* ſtioes to the next Quarter- Seſſions, or into the King's Beneh, or to be 
ttried according to Law. See 2 H. 5. ch. 8. and 8 & 9 H. 6, ch. 14. 
By 19 H. 7. ch. 13. The Sheriff r a Precept directed 5 
Un to return a Jury, according to 13 H. 4. ch. 7. Hall return tweny. 
aur Perſons, &c. io enquire of the Riot, Rout, or unlawful A ſenůbh. 
[See 13 2 er 1. cb. 5. An wy againſt Karp a and Difor. 
ders upon Pretence of eparing or ting ic etiti 
to his Majeſty or the Parlament] 1 l 2 7-44} * 
But 1 Geo. 1. ch. 5. which ſee p. 355. ante. is a more ſccre 
Statute againſt Rioters, if they meet to the Number of wel, ad- 
judging Cate be Felons without Clergy. But that Statute, being 
Wolly in the Affirmative, does not take away any Authority in the 
Suppreſſing of a Riot by Common Law or b Statute. [See 1 C.. l. 
St. 2. ch. 25. For preventing Diſturbances by Seamen and other.] 
$eep. 366, {Oppoſing Officers of the Cuſtoms, to the Number of eight 
ante. ee r with Tranſportation, by 6 Ge, 1, 


| 10. Riding or going armed with dangerous and unuſual Wea 
* 3 Int. 160; to the Terror te People, is towns . — aa 
prohibited by Statute. . . | 
Hawk. P. . By the Statute of Northampton, or 2 Ed. 3. ch. 3. None *-(ex- 
B. 1. F. 135. cept the King's Servants in bis Preſence, and bis Miniſters in executing 
, Precepts or their Office, and Juch'as be in their Company affifiing 
them, and alſo upon a Cry made for Arms to keep the Peace in the Place 
where ſuch Afs happen) ſhall come with Force and Arms before the 
Ring's Juſtices, or other - of the King's Miniſters, doing therr Office, 
or- executing his Commands, nor go or ride armed iy Night er Dy 
in May of the People in any other Place; upon Pain to forfeit ther 
Armour, and to ſuffer Impriſonment at the King's Pleaſure. 
TFuftices of the Peace, &c. have Power to put this Act in Execs 
tian. And the Juſtices of Aſfize have Power to puniſh them that bou 
Idee 25 Ed. 3. St. 5. cb. 2. 7 Ri. a. ch 13. 20 N. 2. ch. I. 
By the laſt of which Acts a Fine is added to the other Penaltics, 
for riding or going armed, to be ſet by the Juſtices.] 
| | 5 08 — eee e 04 ht able 
MY 162, No Perſon can excuſe the Wearing ſuch Armour in ick, 
758 ing that he wears iodor- in Baibtyiaguiaihvan 4 ar 
one has threatned. But he may aſſemble his Friends, and arm 
them, againſt thoſe that threaten to do him Violence in his Hee, 
as before obſerved. Men may uſe common Arms according to 
their Quality and according to the Faſhion, and have ſuch Alen. 
dants with them armed as is agrecable/ to their Characters. And 
Men may arm themſelves, to take Felons, ſuppreſs Rioters, © 
execute the King's Proceſs, &c. as is excepted in the Statute of 
Northampton. | 1 


4 Terms of | % 11. A Libel (Libellus Famoſus) is a malicious ae any 
v. Perſon, expreſſed either in Printing or Writing, Signs or PiQures, 
To. 125. to aſperſe the Reputation of one that is alive, — Ne: Memory of one 
wk.P.C. that is dead. If it be made againſt a private Man, it may exc 
762. >.75 the Libelled, or his Friends, to revenge, and be the Cauſe of Blood 
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making the Libel ;- for others of the ſame Famil voked 
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2 05 one 55 juſtify W ig ib 
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Den ern. 12 Ann. 
ee 
Flle or {hdalous Matic in à a "legal Procdeling in 4 Couple" of i pyer 283, 

juſtice (as by Bill of Complaint, Petition, Articles, wee) SY 


15 877 14.096 
mount to a Libel ;. the Count "or the Perſon a | Roll. Abe. 
ſariſdiftion in the Caule.” Theres 3 5 Probate 700 

jury can be a Libel. _. 
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If one finds @ Libel, be 6 
riſtrate. \, For not only the aue dur ee 
lſher of it, knowing it to be a Libel, is puniſhable. If one 
Libel, or hears it read, os erde 1 ' it 16 Hot M Pu en 
it; for before he reads 0 be r 
Libel. But if aſter he Kath | ob beat 
or ſings it, or any Part of it, in che e Hearing of 6th "ot Wo 1 
he knoweth it to be a Libel," mv wm tho no! + isan ant 
Publiſhing of it. 5 tes a 
deliver 3 it to others FEY of x Co 9 5 
but it is a grea nee 5 be 
when he, "ge be "be a A 
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u t EX lain 
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ime & for 
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Wl. E and Scandalous Tales and Na * wh a 
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6 Fuſs. Projbecies, (Reg Pets Pe ee 
＋ See to raiſe ie Jealous in he People, or to ker. 
them v * e at Common 
Law as Impoſtors Pele e 
the World, or that it is at Hand, are not lawful 
97 5 El. ch. 15. None ſhall publiſh or Jet forth hy Phangtict 
| alſe Prophecy, with an Intent to make Rebellion, Loſs Liſ, 
7 8 of 10l. Jer the firfl Offence, and d Dart 
| Imprifonment for the ſecond ' Offence, to forfeit all bis Gd. 
| 7 Chattles, Real and Per ſonal, and to incur PET'S LY 


"The Proſecution is to be within fix Months, | 

Theſe are the chief Offences againſt the 100 ch pat But to 
this Head all kind of Mzſdemeanors, and Trepaſes V; 0 Ami 
rin which are innumerable. be 


III. Offences, againſt Publick Trade are wy al 
and Regrating, a Deceit Fay? th 


grofing 
Kola Game, CITE of Corw, Mood, &c add Rane 
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3.15, WM e e Krit) is the Gain of any rods Contract 
rincipal 


pal or Thing lent, exacted only in Con tion of 
the Loan of, 5 for the eber. Dean of It may 


Hawk. P. c. be of Money, Wares, Cc. 
ban. aa. All U as ancient held to be er 


ibn x. .Feafonable Interg forthe Uſe of 


See Howke the Loan of any 
5 3 
Comp. 583. for @ Tear, 2 


ble [But now it is agreed, that the taking of 
pos Money NE l Loki But to 
— Rats of i; It i eval 

12 Ann. ch. 16. That no Perſon ſpall take direth br indir 
Wares, or Commodities whatſoever, above 
N . 
Rate for a greater or kjjer Sum, 0r 
4 ſhorter or a langer Time; in pals that Nee , Ce, 
8 be waid ; and the Receiver to fi Ar for every ſuch 
_ the treble Value of the Money, Wares, Things "ſo lent and 


Every Serivener, Broker, or Solicitor, taking fir Procuration o. 
bove Five Shillings for the Lean of 1001. for a Tear, yup 2 
er above 12d. over and above the Stamp Duties, for mali be Bend 
or Bill, ſhall farfeit 201. for cuery Offence, with Cofts 0 2 , and 
ſuffer . Half a Tear. 
A Contract for x Fin fer Cy made before this Statute, is not 
within the See the old Statutes concerning Uſury, 
37 H. 8. ab. 9. 13 25 * 21 J. 1. cb. 17. 12 Car. 4. 5 


And ſee 1 Fa; 1, ch. 21. and 30 G. 2. cb. 24. 
brokers ; 515 eb. 20 and 32. 6 Am. . 16. af 7g 
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Agreement is to pay 1 © 1 
ry Sing AT; 1 Months, the Computation Aal 5 On ä 
Months ;: becauſe if che Computation was by Lunar den N 8 
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But where the A 7 cat 6 is for Intereſt allowed by the Statute, 
the * Miſtake of the Scrivener ſhall not avoid a fair Agreement, W's Oe. Or» 
he draws a Bond, Ge. in ſuch Manner as brings it within the Statute. 3705 


Nether ſhall the Rece Receip of the Intereſt before the Time for the? veal "11. 


„c. without any 1 
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2 10d. 106. with Intent tc malte it te alt, "And cen to fell N. 


H.P.C. 152. „A Stranger or Subject bringing Victuuls, or other Merchandize, 
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her ee far the third Of or, fl be end 


Sonu earn a hone 


4 Dk. to be yt "Die ad and Sal, "or for was 


e . 


757 1 h be fee with 


Weeks Mer the 
[See. 22 & 23, ook wp 7. 0 | Whereby treble Damages to kr 


recovered oy 4 on, are given Perſons deſtroying Plantations 


dad tre ages and full (os are given, aßen 


By 1 Geo. 1. 2. ch 40. Fa eſon ſhall maticioy 4 
Arey, or bark, ſpoil, or break 4 8 am 7. . ws Fruit 
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e eber Trees, (or, break. © rr „ down, 2 
Gate, owe tur ure of ſuch Woods; Plantations, or; Trees, 
6 G. 1. ch. 16.) the Perſons. damaged ſhall” recerve. Satigfaftion 
the Inhabitants of _the.. Pariſh, to be Aue . by 13 Ed. 1. 
St. 1. ch. 46. for Hedges and Ditches overthrown, (unleſs; che Of. 
D D RELIES 8e . 
on Complaint ſhall cammit the Offender to. the- 
e for three Months, tobe. hepti fo hard Labour Labour. (or 
for four Montbs, where no Houſe of. Correftion is within the. 
Dei) and to be ubipp d every Month, and befare Diſcharge, to 
xd Serta e e be Ter, Lee ag Gn, 0 
TI the chief Offences againſt Publick Trade. beides 


which, as it concerns Trade in grenl, * 2 0 Fe de 
Noon: Be 23 G. 2. ch. 13. b 


N N | ind TEE | 
i Poſs epartng 1 or PEP 
bl free he ans, and <2 Ty on = 
7 fun and 
ts hp ne hundred Pounds, to be eee, by An,] 


— the Thakh Aer 
reg Kaas Gen Navy, ee ee 
and Kinds NH 70 at) 

A* ſo call'd, is e 
the Kurt Leni 1 Swap, or 11 M 8. 


_ Streets of a &. ee; 139, 
hich ought w be poblick ch 1 de e 

fois.) nr doth any Th 
own Ground, to r unlewfal urt 3 
bour; or maketh agg DN 
Hedges, Gates, 

turning Waters out of their right Courſe, or: 
and ſometimes a Nuſance may be committed 


A acdc cake. WF; 


s 4% 2 


Perſan, a8 1 1 155 

—— divided into M ar 
Rivers — ay Aha wn day 

; diſorderly Alechoiifes,, 
for Rope-Dancers, 1 hoo, Gain 
houſes for Candles, creed in  anconveniant:. 
Inmates, '' [See the Statutes, Afr 4. þ Con Son 
pers. Prevate, fuck are! Nuſenced by 'Y 
another's Houſe, building a Houſe fo — _— a 
which falleth" from” that Houſe, fulleth upon mine- N 


"lived by Cuſtam in Lende, by. building gn theo, Foundatipn 17, 5. 


bw, 163. 


At Tpi of the Book III. 
to any Height. Every Man muſt have Light and an wholeſome 
Air. Therefore, if a imme. Kin is built ſo near to me, that the 
Smoke thereof is offenſive to me; or if a Hogſty is built ſo near 
to me, that the smell! is N or Hagar, ; it is a jr 
and an Action lieth. 

There muſt be an 


” — —— 


| Roli. Abe. 
391. 
1 Vent. 208. 


Annoyances upon Highways, tho' it is but a common Footway; 
and the Party may be fined and impriſoned. For here no one 
ſhall have an Action of the Caſe ; for the Law avoideth Multipli- 
city of Suits ; becauſe if one might have an Action, all Men might 
have the like, Therefore the Indictment muſt be Ad Commune Ny. 
cumentum Omnium Ligeorum Domini Regis, not to the Damage of 
private Perſons, or to Inhabitants of ſuch a Town, Sc. Upon which 
Account, if a private Way is ftraitned, there can be no common 
b 2 Cro, 382, Nuſande d A new Dove-houſe erected cannot be a common Nu- 


* FOR ſance, or be indicted as ſuch; [but ſee 18 Ed. 2. the Statute for 
138, 139. Pew of Frank-pledge) tho perhaps the Owner may be liable to an 
Contra, Action of the Caſe at the Suit of the Lord of the Manor, for erect- 
5 02-194 ing ſuch a Houſe without his Licence, to the Prejudice of his Dove- 
e 1 Inſt. = a. houſe. For common Nuſances the Law . hath provided an apt 
Rep. 73- Remedy in the Turn or Leet. But if one has a particular Damage, 
7-55 as if he and his Horſe fall into a Ditch, that is made overthwart 


| the Way, he may have an Action of the Caſe for his particular 

« 5 Rep. 101. Damage upon a common Nuſance. An Indictment will not lie 
; "26 i 54 for a private Nuſance ; but one may bring his Alion for it, to re- 

3 Noll. Abr. cover Damages, and to have Judgment, that the Nuſance ſhould 
33, 84, 144, be removed. But both in publick and private Nuſances 7 0 
ws juſtify the Removing of them himſelf. 


Hay pa 3. A common Scold (Communis' 'Rixatrix) is a common Noſe, 
$. 3. and B. + and is puniſhable by being put in a Ducking-ſto. 
<,4+5-'- There are ſome Nuſances puniſhed by Statutes ; as Nuſances in 

Highways, by diſorderly Ale-houſes, . Fireworks by rayn 

able Undertaker y ure oaks F „ n 

k Ian h 95 br: 00 
1. Of Zgbwbyi. 
[See the Statutes concerning, ebe, B. 1. , 7. ante 7 it, 
Surveyors of Highways. }' | | 
Io Yr ade 

*H.P.C. 2. Nuſances cating e G cb , are Ak: the 
14% , „, Keeper of them uſually and dee harbours Thieves, idle 
P. 33,4. Rogues, and Vagabonds, or ſuffers frequent Diſorders in his Houſe, 


or where one ſets up a new Inn or an Ale-houſe, where there is no 
Occaſion for one, or in an — or blind Place in a 2 
or remote from any Town, Common Lau the Keeper of 
ſuch a Houſe ma incketed dd nN: 
It is not fit, that Bailiffs or gerjeants ſhould' be allowed to keep 
ſuch Houſes, See 22 & 24 Car. 2. cb. 20. F.9. 

The true Uſe of Ions and Alehouſes * is-for g and Rl 


' $ Rep. 32. 
Rep. 17. Travellers. {See 1 J. Ii ch. g.] Therefore if àn net 
776 0 . 19 © Fe a "Traveller, cn. 
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common and publick og rr nach — and all 
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victuals for his Money, he Bay be indifted, or che Party — 
have an Action of the Caſe againſt him. 

» At Common Law it was lawful, for Pollo Os to erde an · Hr. C. 146; 
Inn without Licence, to receive Travellers. But as Ale-houſes mul- 
tiplied, and were too often uſed to diſorderly Purpoſes, * fo ſeve- oe 0 
ral Statutes were made for the Regulation or "Sapp 3 of them ; , ith 1. 
which Statutes 9 concern the Granting 2 to them, Dale 
the Puniſhment of Diſorders in them, or * Duty of an in 325 34: 
putting thoſe Statutes in Execution againſt them. 
equally concerned in thoſe Statutes with Na ee bn except 
zs to the Licence. For an Inn-keeper is not required to have a Li- | 
cence ; © the keeping of an Inn being no Franchiſe, but a lawful * * arg 
Trade. But for Pilprders in the Houſe an Inn may be fuppre 
2s well as a common Ale-houſe: [And - aan. FR 
named in the late Acts for granting Licences; certainly 
ſell Wine, Ale, or ſpirituous Liquors, they muſt have a . as 
well as other Sellers of thoſe Liquors by Retail. 


Concerning Inn-keepers See 21 Ja. 1. cb. 3 
of Ale-houſes, &c. See 5 & 6 Ed. 6. ab. 25. 3 Cr. 1. * 3. 26.2. 


cb. 28, 25 G. 2. ch. 36. 26G. 2. ch. 1 6h. 19. 
29 G. 2. ch. 12. For Puniſhment of Biker in bon ind A 
bouſes, See I Ja. 1. th.g. 4 Ja. 1. ab. 5 r be 
Ja. l. <<. 7. 1 Car. . 4, 306-4. ch, de. 


1 * 

3. 1 Cottages are eſteemed to be Neſts for Idle Fern Thieves, 
8 of Wood, &c. and prejudicial to the Education of Youth, 
Therefore, 

by 31 BL. ch. 7. No ne muſt build or. een hen TD 
Cottage for Habitation, unleſs be lay to ir four Acres of free F Lond 
of Inberitance, to be occupied with it; in Pain to forfeer rol. to the 
King for every Erection or Converſion, and 40 8.. 4 Mont, ſo" FO 


as be continues the ſame. 
And no Owner or Occupier of any Cattage ſhe 


or more Families than ane, to inhabit ne. * Pain fo Pero wee 
Lerd of the Leet 10 8. a Month, ' PTS; 


Hence we may obſerve that a Cotta (Sax. phos is a. little 
Houſe for Habitation, without any Land belonging to it. 

This Statute does not extend to 82 yhold; But | Bult. 50: 
four Acres of ® Ground holden or for Life or Lives, or * : Ind. 737, 
tor any Number of Years, will de make it a laws 73% u. 
ful Cottage. And the four Acres in Feste or Fee-tail muſt lie 139. 
near the Cottage, and be occupied therewith, NR as the Cot- 
tage ſhall be inhabited. 

Neither does this Statute extend to in Cities, Boroughs, 
or Market-Towns , or to thoſe provided Taba in Mines, . Str. 4043 

faring Men, or for a Keeper or Warrener, fo 
hey dwell therein; or to —_ theretofore made, and in- 


Poor to inhabit, and place Inmates or more Familie than one in 


a Cottage. By 43 El. cb. 2. 15 


— 
— D. 


92 


2 ů p 
* > woe 


— Jnſtigute of the "= III. 


« Kitch. g2. 


See p. 423. 
ans. 


. 


n Branch of "the Statute cor concerning 17 extendeth to 
| Cottages only, and to Cottages having four Acres of Gr o 
more laid to-them, as well as to others having no Ground at all; 
- as alſo to Inmates in Cottages in any Ci pag p th or . 
Town. e For 3 in one Ho 
in Time Cottages cannot by 0 e 105 led 
down; yet the Execution of the Penalty vil work. the pak 


N erected Cottages within the Memory of Man, thou 
bare. ve Anves of Ciragpd Mn ought v9 0 common 
the Waſtes of che Carl. 


hg Of Fireworks. " | 
y & 10. W. g. he 7 To gel os fl any Fim Wall . 


wn S cc. or fo permit any Fire-aworks to be caſt out of his Houſe, 


or Place F Habitatian, into am publick, Street, Highway, Road, or 
Paſſage, or to throw, or to be afſifiing. in 2 r Fire-Wwk 
in e into am Street, Houſe, Shop, River, ee er F Yage 
ory ot og . 

ron, w ? give, Or. utter, any — or 
Caſes or Implements for muking the ſame, ſhall, upon Cunviction, by (un- 


feffien, ar the O two, Witneſſes, before 'a 2 Falles 725 foe 


Pounds; or bo ſhaſl Fireworks to be thrgwn from his Houſe, 
Shop, or Lodging, or any Place thereto belonging or adjoining, ſhall 


forfeit! rene Shi linge, to. be Irvied by Diſtreſs and Sale. And ay 


Henſim ubo ſhall throw er. fire any Fire-works, or aid ar aſhjt therein, 

in or into any publick Street, Houſe, 651 River, Higbway, Road, or 

P 22 ax. ſhall farfeit twenty Shillkngs, Non. payment inme- 

uiateſy on e ae 2 be ſent to the 2 to be kept 

to bard. ay ry Eun me not ROY . . be ſeal 
ure... | 


5. Of unwatrantable Undertakers 5 publicꝭ guhheriptioni, Kc. 

5 6 Ged. 1, Ch. 18. (commonly Aled, the Bubble Act) Al 

unwarrantable Undrtabings 2h publick 295 — Rara, Men- 
publick Malene. 
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Gents, Ne. e 


D Lomecen Binaka um 
and an Account. of the Punz/hments for Offences, whether Capital 


5 or aot Capital. It would be endleſs to mention every ſmall Offence, 
* that ig puhiluble by n Juſtice df Peace, hat: mn 


the ſaurub and de ObjeRt of out Lows, s YT 
eiten d land 
041715 ni eee äh Ad TEIN 
; Graft oi m t b. 70:0 — will „ e bit; Pe? . 
of ments 0 "361 3. A 0 i 2A 115 ICS as an) | 
«21 but hun Int N 0 a 


me, 


A FS, ASS? | 
— 1 11 15 1 Alt: " - * * b '\ * ith : 
o . 42 1 I. pu FA, | 14 24 h WE þ * * 
de Jie RN TT. 1 Jr 1 314 n nnen 
. * 1 4 _ x . - 
1” M0: 2 ELATTES; Ut RR We t ERTT e 
11 . = 


r * 


r 7 *. IF * te +: . a . 


| Ny >; ho # 
B O OK — 
Fo n ill ö 


931 ey M30: 


tr Ac * wa ut a HA. bo 55 _, 
Mt in SY 
Of the Courts of Tuſtics . 1 


rr 18 IS | 
of 2 n TA | : 


Of a Court, 7 = es 
which are of the large Extent, {viz 

lament, The Privy Council, The Court of the Lord 
High Steward, The Chancery,” The King's Bench, 


The Common Pleas, The The Court of 
5 Confiable and Marſhal, The Admiraly, The 
r The | 
Aſſzes, The Quarter - Seſſions, The Sheriffs. Tarn, I 
The County-Courts, Hundred-Courts, Courts-Lee, | Ni 


5 oroners, Courts of Clerks , 
. Court T 
Oummmiſtomrs of Seuers, Commuſſioners of Bank- 
 rupts, Commiſſioners for Examination of Witneſſes, 
Foreji-Courts, The Ecclefraſtical 'Courts, of Courts 


ian. 1 A 
wa fy: em 1 dee ein eres how rn n ob 9 2 


: 
14 - 'S 
a 48 4 2 Ty » 


theſe Courts dp — 

deſcribe ITS ———— 
ue of the largeſt Extent, that have Power 
and are not confned to one 
fecand ſhall ſet forth the Courts that are 
exempt Juriſdictions. in © 1 N 
ma yo without Suit in Court. The faurr 
_ the Proceedings in civil Cauſes ; and the 
in Cauſes criminal. 


, ee 


* T —— ——— ˙ chores 


46 Rep. 11. The King may create a Court of Law, and appoint Judges 


in it. 
„Lal. 58. . A Court (Curia CE HE ACRE #0. 
4 Inft. pref. Law i is jud judicially adminiftred. fur? ſaiclion is the Right by which 


© 10 Rep. 74 that Power is. dminiſtred. To. 6:6 a Juriſdiction, and by Co- 
lour t impriſon another, is ' puntthable. [See Mag. Chart. 
ch. 29.] All the Courts of Judicature are called the King's Courts, 
as all-our -Laws are called the N . 9 217 e . ue 
rr * 


x60. BE cording to the Courſe of the Common Law, of real, perſonal, and 
3 Inſt, 71. mixt Actions, where the Debt or Damages amount to 40 f. or above, 
3 Rep. Pref. and of Treſpaſſes Viet Armis; and whoſe Acts and Memorials are 
2 Roll. Abr, in Parehment. The Rolls being the Memorials of the Judges, ue 
574. of ſuch uncontroulable Credit, that they admit of no Averment, 
2 14. Ray. Plea, or Proof to the contrary, inſomuch that they are to be tried 
; only by themſelves. + For otherwiſe there would be no End of 
Controverſies. But yet, during the Term wherein any — Ac 

is done, the Roll is altrrable i * that Term, as the. Judges ſhall 
direct. When the Term is paſt, then th & Record admits no Altera- 
tion, Averment, or Proof, . 1 15 . © in any, Inſtance. To 2 
Grant by Letters Patent under the Gteut Seal, you cannot — 

that there is no, ſuch Record; but as it is in wah of a 
veyance, one may deny the Operation of it, and plead. Non Con- 
97 and prove thät the King had nothing in the hing granted, 
| If che Judges do err, 4 rr of Error lieth only from a Court 


of Record. "Heſs Courts. of Record are created by Parlumen, | 


Letters Patent, or Preſcription. - 
et. 17. b. K. Court net of Record is either, where it cannot hold Plea of 
wr Os ROY Debt or Treſpaſy, if the Debt or Damages amount to 40 6. or of 
31.  Treſpaſſes Vi er Armisz or where the Proceedings are not according 

to the Courſe of the Common Law, and where the Acts of Court 
2 hot inrolled in Parchment; as in the County-Court, Hundred- 
* 


ourt, Court-Baron, rr _ Here _ 
gran whe denied, and tried . gments of 
Wa Ee IE ith not but i of , faber 


an Appeal. 
AS, That a:Court, thai not of Record, cannot impoſe a 
'8 Rep. 38. . Fine, or impriſon. . 
11 Rep. 43 Some Courts may fine, but not impriſon; as the Loet. 

may impriſon but not fine; as the Conſtables at the N 

fir un Affray made in Diſturbance of the Court. Some Courts 
with] bo 3 amerce; as the County-Court, Hundred- 
Some Courts cannot fine; impriſon, or amerce ; 
as — — But the Courts of Record at Nl 
munſlor ot elſewhere, 222 r denden en, the Cal 


requires. 10. 2 e 
* by *. 31 & i; * - 0 | et a 12 

— * — — — — — — 
1, Nan 125 ne | 1 be at 
—4 Nemo pateff "contra: * r perificare 2 150 2 To, . * A& 

"Reel fr Far 7 et 'velu . veſtigia. 118, a. | 1 
2 e . * ind. 303: b 6 Rep is. 
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* Some Juriſdictions are Eccleſiaſtical, ſore Temporal. »- Of theſe 4 Iat. Pre. | pu 
* be itive or without Commiſſion, ſome derivative and de- No 
legated Commiſſion ; ſome to inquire, hear, and determine, 
ſome to inquire only; and ſome are guided: by- one» Law, and 
ſome by another. ne 

In every Court there muſt be a Judgr, Plaintiff and Nefin- ies, 
dant. e Counſellors, Regiſters, e- &. . be Aſo: 
ſiſtants. a 20; 9 r 
A Judge is a Perſon appointed by pibiich Authority with —_— 
dion. - To him it belongs eſpecially to judge what is a reaſons" n $6.6. 
able Time, Cuſtom, Fine, — and not to a Jurys... He . 
de excepted againſt or challenged, or regularly have an Actiom Ref. 
des RE for what he doth as Judge. [But ſee 31 TM Abe 
Gar. 2. ch. 2. F. 12. or the Habeas Corpus Act. But be 
wot to be Judge in his own Cauſe, exceptin- Caſe of Ne * 
He is to be of Counſel wich Priſoners. And in all Cases chest, 
King _y Judge by we Judges. _ go Ed. 3. St. 4. and 2077 
Ed. 3. H 7.16 1770 2111 110 ne 
The Plaintiff (Querens, * Adder.) in he that, calls the : ” 
to. Trial. In ſome criminal Cauſes: he is called the farmer. 1 .. 
Defendant ¶ Defendens, Reus) is be againſt FO the Addon 08286, 187. 
Information is brought. Ai n N 
A * Serjeant at Law, (Sor migns od Legen) Sexjeant. Counter or & 2 Inf. 214, 
Serjeant of the Coif, is the higheſt Degree taken in the Law, e $63, 
that af a Doctor in the Civil or Canon Law. He is the chief Ad Ce 668. 
vocate or Patron of Cauſes, and is ſuppoſed to be: the en ren 43 
enced in the Law and Practioe of «the-Gourts, One Court, (wiz; II 


1 r 


43 2% 
The Common Pleas is ſet a for Serjeants only to plead x vetig99. — 
they may alſo plead in other Courts, Theſe are — ine, 
King's Writ directed unto them, commanding them upon great 

Penalty to take upon them that Degree bya.corin Day. (Bur But 

if one refuſes, he cannot be een tte once. They all! 423 5D. 
be impleaded only in the Common Pleas, as ſome, ſay z but 


fiſt. that they ma e 
that if are ſhed in any Court e/ſewber ew 
privilege, to be ſued only there. [Sec their Oath, h, 4 a1 — Fa | 
theſe one or more are eſpecially called the King's 


N. «nyo rypro [See Rs 4 1 6 . 
29 


' A Barriſter (heretofore. called an Apprentice er af the Low) ions » ta 2135 
Counſellor learned in the Law (Counſel 


DMDM_ 


LAGER » 


taken for Advice and 214, 563. | 
Direction in Law) admitted to pla ies pats the Bar, and there t. 
uke upon him the Protection Defence of his Client. He is ad- 
"Ce 3 nitted to this Degree without Oath, See W/ 1. cb. 29.] It has: 
2 deen queſtioned, whether an Action of Debt lie for a Coudtellag 


it his Fees againſt wow tag A lian. mn 1s 
* r M74 es: W. Wa 


—— — — — 
unt nd (het 


. 1 ot ſim jr rite ee Noy's 


inch 11. 
b * preſentia majoris ceſſat poteſias minoris. 2 Inſt. 26, 166. 4 155. 9 leb. 118. 


A oft . judex et per. 1 Inſt; Tr 

(9 Aligui EEE  2Inſt; 103. e lt. 

* Adi incumbit onus probandi, 4 Rep. 71. 8 
| 6C Honor arium 


- 


154 
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An Inſtitute of the Book) 


| Honorarcum . / nov mercenarium, as that of an Attorney 6. 
Selicitor. Certainly if it ls u weer ſpecial Retainer, the Action 
wilt lie. A Bariſter who conſtantly attends the King's Bench, Ec. 

wn Ray. pL oh of being een 

155 ex 

. . A Regiſter is he that takes the Minutes and Ads of the Court, 

and enters all the Proceedings. He goes under ſeveral Names in 

Terme of Courts, as n e Proto- Notary, Clerk, Stewar 4. 

. Error that appeareth /to'the Court — 

* Pinch 327. 2 may be pe e at I [See 14 14 Ed. 3. Sk. 1. 


. 4445 ch. 16, 9 45. ch. 20. 5. 7. (and 5 Ges, 
4 13. 

2 I n Attarney at Law ix he that at the R bee He A 
8 L. in his iced or urn to manage his Cauſe r him; his Warrant 
— 81 Eos a implies it. His Duty is to follov/ the Advice of the 
torney. and Barriſters that are retained in the ſame Cauſe, and to 


* Termsof | on the er. Part of it. An Attorney is either general 
robe or. A general Attorney is he that is 9 by a general 
4 laſt, 147. 3 to manage all Affairs or Suits; Attorney General 


1 Vent. 1. e who is uſually one of the moſt learned of the Bu 
ay and the Solicitor General are made by Letters _ 

r We if not during Pleaſure only.] A 
that is mployed in one or more 
we Ul i lr urns Ark er. at larg 


tormey, ee dach aer to enable bim. One cannot 
make an Attorney * er- for fuch an Authority is of its on 
1 


os. 1. cb. 20. deceiefal Practice 4 H. 4. .18, 
1. eh. 7. 20, 2. „23. 22 G. 2. cb. 46. For 
| refiraining de Nember of Arete, And n 6. &. 9: 
32H, 8. ch. Jo. 18 Nl. cb. 14. rie e Of fling Wo 
rahts of Attorney)! AIG en 556 

By Ja. 1. ch. 7. An Attorney n or Hrmint i hs fol 
w bd allowed: Te dell dn e eee an be 
nen 
He gove unto bis Client true Bills of all Charges of Sui 
under «wn Ron re be con charge bis Chet wat the Pome 


thereof, 
{and by 5 G2. ch. 23. 923. Fe 0 not commence any At- 
tion for bis Fees till one Month after Delivery of his Bill, wrote 
in a legible Hand, and in Engliſh, (except Law Terms and Nana 
of Writs) and in Words at length (except Times and Sums. 7 
2 bir Gert Conf for Gel, or demands by bs Bill 
e for Diſburſments, than he, bath laid aug, the Client ſooll ber: 
bis ien againſt bim, ond recover therein Coſts and treble Damages; 
_ be | ſhall be. fur ever after: 5 0 I OI * eee 
citor. | 
2 1 85 ö 4. 
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A Attorney ſhall not admit any other to fol 4 i fn bis 
Name, in pain that each of them ſhall forfeit 201. 0 be vided 
lerwixt the King and the Party grieved. 13 

And by 2 G. 2. ch. 23. f. 17. Atornic permiting dene g bin 

n Attornies or Solicitors of ſome other Court, to act in their Names, 
(ar by 22 G. 2. ch. 46. pratiifing as Agents for —— 
fed, or permitting Perſons nut qualified to act in their Namer at "any 
General or Qyarter-Seffions of the Peace, ee cud ter al 
le incapable of acting as Attormes from thenceft 
miſſion ſhall be void. 

Sce 76 8 . 3. cb. 24. Which al Pradticers, of de 
Law to take the Oaths to the Government 2 Form of which, as 
now altered, ſee in 1 G. 1. St. 2. ch. 13.) and to ſubſcribe the De- 
ckration under the Penalties and Forfeitures in the Statute of Pr. wr 
nunire of 16 Rich. 2. ch. 5. which Oaths and Declaration are by | 
G. 2. ch. 26. to be taken and made within fix Months after 
upon ſuch Practice. 

* An Attorney may be Solicitor for his Client) in other Courts » us u 
is well as in the Court where he is Attorney; and a Promiſe to pay; Co. 139, 
him for it is lawful: bt in this Caſe be. cannot fu for hi Ps 26 
without a ſpecial Promiſe ; as he may upon Retainer in ; . 
the Court, where he is an allowed A A [But by 2 C. 2. cb. a3. 

9. 10. an Attorney or Solicitor may ice in other Courts than 
where admitted, in tho Nane inf nes Acne or Solicitor of that 

Court, with his Conſent in Wet "Allo « * Solicitor Obe, On. f. 
Rank, who ſolicits Cauſes for his Clients, may take Recom and "Rell. 

take a Promiſe to be repaid what ho ſhall lay out. But if be retainean '7' 59% 194 
Attorney to proſecute a Suit for his Client in the Court where he 

is allowed, and undertakes to pay him his Fees: In this Caſe an 

Action of Debt lies againſt the Solicitor for the Fees; and ſes 
e ese de, alva At- 
torney and Solicitor, not in the Name of his Client. £4197 

An Attorney hath a * Privilege to fue and to be ſued . 
Court at Weſtminſter, S | 
have this Pri aſter he has' left off Pructice or in n Action 1 Ld. Ray. 
brought againſt hi and his Wife; or when be is ſued jointly 342. 533. 
with others. If an Attorney is Executor or Adminiſtrator, he hall 5. 1161. 
not be allowed his Privile He ſhall not be forced to put in ſpe- 
cial Bail; for though he is an Attorney at large, he the ſame 
wi e e n e 14+ e 


There are * Officers likewiſe attendant u w Court. 
In the higher Courts at Wehminfter, the Sberi ape ney One 


ſuppoſed to be preſent, to execute the King's edu omar 2 
nary is their for Matters Spiri fn Repu Farmer 
munication, | 

The Courts of Juſtice are open four Tims in every ear, * r 
Term m Time ; during which Time the Cauſes are diſpatched. be, 
s called Hilary Tenn, and begins the 239 of Janiry and endeth 
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the i2thiof vr” eMC ney this hath four Returns. The ſe. 
cond-\is Eaſter Term, which begins the Wedneſday Fortnight, or 
ſeventeen Days after Eaſter Day, and ends the Monday next after 
Aſcenſion Day, and hath five Returns. The third is T; rinity Term, 
| | beginning the Friday next after Trinity Sunday, ending the Wedrife 
Mts” i day Fortnight after, and hath four Returns. [See 32 H. 8. cb. 21. 
i I The fourth. is Mrchaelmas. Term, which begins on the 6th of No 
7 vember, and ends the 28th of November, and hath four Returns. 
[Sec 16 Car. 1. cb. 6. 24 Geo. 2. ch. 48.] 
But Note, That if either the Return Day, or firſt or laſt of the 
Term falls upon the Lord's Day, or St. John Baptiſt, then the Day 


* 
* 
— 


followibg is taken inſtead of it. | 
« :Inſt.135.2. Iii all theſe. Terms there are Dies non Juridici (viz.) The Lord: 
2 inſt. 264 Dayithroughout the whole Year; in Eafter Term, Aſcenſion Day 
” in Trinity Terni, St. John Baptiſt, when it falls in that Term; in 
Hilary Term the Day of the Parification of the Virgin Mary. 
ä The reſt of the Year is call'd the Vacation. 
#74. R. N. B. The Courts will judicially take Notice of the Beginning and 
. End of the Terms, as well moveable as immoveableQ. 
hut the High Court of Parliament, the Privy Council, the Court 
of the Lord High Steward, and ſeveral inferior Courts, do not 
obſerve theſe Terms. Neither is the High Court of Chancery 
confined to them. But the Courts of the King's Bench, Common 
Pleas, and Exchequer (the higheſt Courts at Common Law). are 
. « confinddto.theih.” © onA I. M ni raging) sit Ant it! 
Ihe Eſſeine Day (from Effoine or Exonnie, Exeuſe) is regularly the 
firſt Day of the Term, but the fourth Day iafter is allowed. of Favour, 
thoꝰ every Term is to be accounted but as one Day to many Purpoſes; 
and therefore a Plea or Judgment/on the laſt Day of the Term is. a; 
eſfectual, as on the firſt Day of Term. al hot 
Hilary and Trinity Terms are iſuabie Terms; becauſe in thoſe 
Terms the 1ſues (or Facts to be tried) are joined, and the Records 
made up, that they may be tried at tie Ae s; which reſpeQtively 
follom ne af theſci/Temns; on ho: ook 360 
Novrthete are ſeveral: Cos, and ſeveral Sorts of them, whoſe ſu- 
riſdiction cctends, or which are diſperſed; throughout the Kingdom, 
is.) The Parliament, The Privy Council, The Court of the Lord 
ghSteward,'The Courts of Chancery, King's Bench, Cummon Pleas, 
Excbeguer, Of the Conſtable and Marſhal, The Admiralty, The 


1 Court by Commiſſion by Virtue of 28 H. 8. The Aſfrze, The 
. | 14 y 
| 1 | Qyarter-Seffions, The Sheriff's Turn, The County=Courts, Hundred- 


. | Courts, Courtis Leet, Courte-Baron,' Antient-| Demeſne Courts, The 
f Courts of the Coroners, Clerks of the Markets, Pie- Poder Coutts, 
The Courts of Commiſſioners of Servers, Bankrupts, and for Exam- 
= I Witneſſes, The Eore/t-Courts, The Ecclefiaſtical Courts of 
ourts Chriſtian, [a 90s e 

A100) Ne 00% . a) NaH? a Ono THAN en en 
Of the Par- I. The Parliament (from Parler la inent, to ſpeak the Mind 
ape 42 , lincerely) is the higheſt, moſt honourable, and moſt abſolute Court 
11 9 f Juſtice, conſiſting. of the King and the three Eſtates. The L574 
4 Inſt. 1, 2. Spiritual (two Archbiſhops and twenty-four Biſhops, who are called 


n 


—ͤ . ͤ ———— — — 
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1 Vent. 3247by; Writ, and. fit there by Succeſſion in reſpect of their Baronie | 
5% Marcel of their Biſhopricks) ate the f Eſtate. The Lords Tempe. 

ral (Dukes, Marquiſſes, Earls, Viſcounts, and Barons, who fit in 

. "4 | Parliament 


* Wert - 
u I. Laur of England. 
in reſpect of chile vw 1 5 1 2 
te. Exery one of whic 2 ge, to have a 
bl or Summons. The Commons are the tlurd Eſtate, whereof there 
are Knights of Shires, Citizens of Cities, and Burgeſſes of Boroughs. 
Theſe are elected to this Office by the People, [and a Perſon ha- 
ving an undoubted Right to vote in any ſuch Election, whoſe: Vote 
js reſuſed by the returning Officer, may have an Action on the Caſe » 2 Ld. Ray. 
zainſt ſuch Officer] theſe repreſent 20 the Commons of Exgland 3 938. 
every Member, tho' choſe for one particular Place, ſerving for the 
whole Kingdom. They are called to Parliament by Force of the 
's Writ. of ny an f . J t . anten 
te Pu lament begins. Ws 
ef Lautes concern ping the Bledtion of Knights, Citizen, 
ad Br to Parliament, are as follow : Wt 
| 6. ch, 14. Tbe Sheriff, after the. Receipt 2 che Writ, 
ſhall * 4— a Precept under his Seal to every Mayor and Baibff of 
Cities and Boroughs, or to the Bailiff or Bailiff, where no ow 
is, commanding tbem #0' chooſe" Members to come 10 Parliament | 
ſuch Head Officers ſpall return ſuch Precept to the Sheriff by 138 17 
ture betwixt them and the. Sheriff 0 \ ptr Electian, and 1 Sheriff a 
ſhall make a Return f every ſuch Wru,.. and of | the Return made 
ſuch Head Officers. | Head "Officer making a falſe Return ſhall forfeit 
40 l. 10 the erſon, choſen, that is not returned. \ The Sheriff nat 6 75 
due. Return ſhall forfeit 100 l. as by 8 H. 6. ch. 5. concern 
Hue of Fights of the Shires. [See 8 H. 6; cb. 7. and 7 & 
3. ch. ag. inſra.] 

By r & O W. & M. ch. 30. No Officer of the Exciſe, or ' other 
Perjen concerned therein, ſhall make any Intereſt, or diſſuade any from 
giving @ Vote for Members of Parlionine under the Penalty of 1001, 
one Majety to the Informer, the ther to the. Poor of the Pariſh where 
ſuch Offence fhall be committed; and upon Convittion on any ſuch. Suit, 
ki e nl any Office of Trajt under the 


—— 


E 7-4. 3-0. Eno 


| 12 & 13 W. 3. ch. 10. F. 91. Officers. of the Cuſtoms; B 
2 „1 ch. 10. Officer's belonging to 2 nd By 9 An. ch. 4 
_ Officers concerned im the Duties upon Leather; By to An. ch; 19. 
75 Officers and other Perſons concerned in the Duties upon Soap, Paper, 

Th firiped Linens imported, Hackney Chairs, Cards, and Dice, &c. are 
be 5 . Manner ae from interfering i in Eleftions under the foe 

15 : 

= 22 ch. 4. No Perſon bereafter. to be biete & ſerve. in {+ BOY 
42:8 Parliament or any Place after the Teſte of the Writ of Summons to | 1 
ure Parliament, or rite "x of the Writ of Elettion, or after any. Place 

the becomes uacant, ſhall directly or indirettly before bis Elefion, . 1 ” 
res ent, or allow to ack ah Perſon, having a Vote, any Maney, Enter- 

me iſe, or agree to give or alm any 
Mind Meney, &c. to any ſuch bn or ſuch County, City, Town, 
dee er Borough in general, for elected, ar in order to 
_ e erve. as a Member. 
abel by 2 G. 2. ch. 24. Wears yh f Parliament 


e the Eleft ale the Oath aga: Bri 
vx 12 99 2 * fm) as or) © forth, which 45 3 2 fs 
10 2 an pain of. Pr Wy e "The, Sheriff 


or 


* 
- * 
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E 


or returning Officer admitting any Perſon to poll without taking\| 
Oath, i demanded as 70 to forfeit ons bunured Pi — 
the hg polling ſhall incur the like Penalty, 009m 4+, 07 
And if any Perſon, having or claiming any Right to vote in 2 


fuch Election, ſhall aſe, receive, or take any Money or other 


by way of Gift, Loan, or other Deviſe, or agree or contract for any 


| Money, Gift, Office, Employment, ' or other Reward,” te give bis Vu, 
» 


or to refuſe or forbear to give his Vote, or if any Perſon by bi 
or an 2 * employed by him, ſhall, by any Gift or — mu 
any Promiſe, Agreement, or ebe for any Gift or | Reward, cur. 
rupt or procure any Perſon to give his Vote, or to forbear to give bis 
Vote, in any ſuch Election, he ſhall for every ſuch Offence forfeit 
bundred I ounds, and after Judgment or Convittion for | ſuch Offince, 
ſhall be for ever diſabled to vote in any Election of Members of Par. 
liament, or to hold, exerciſe, or enjoy any Office or Francbiſe, as Men. 
ber of any City, Borough, Town Corporate, or Cinque Port, as if 1. 
turally dead. 18 M | | 
-” Offenders within twelve Months after Election, and before Con- 
vittion of any Offence againſt this Af, diſcovering any other Offender, 
fo that he be thereon convicted, fhall be indemniſied. 

The Proſecution on this Aft muſt be commenced within two Years 
after Offence, and be carried on without wilful delay: And by g G. 2. 
ch. 38. no Perfon ſhall be liable to the Diſabilities and Penalties, un- 
leſs actually and legally arrefled, ſummoned, or \otherwiſe ſerved with 

roceſs, within two Years after the Offence, unleſs the ſame be pre. 
vented by his abſconding or withdrawing out of the Kingdom.) 

By 7 & 8 W. 3. ch. 7. If any Per LT e 
Member of Parliament contrary to the laſt Determination in the Hufe 
of Commons of the Right of Election for ſuch Place, or fhall wi) 
falſly, and malicouſly, return more Perſons than are required to be choſen 
by the Writ or Precept, the Party grieved ſhall recover double Damages 
with full Coſis of Suit. All Contracts and Securities, given to pro- 
cure any Return of any Member of Parliament, or any Thing rela- 
ting thereto, are adjudged void. And the Perſon that makes any Con- 
tract or Security, or gives any Gift or Reward, to procure ſuch falſe 
or double Return, ſhall forfeit 300 l. one Third to the King, anther 
to the Poor of the Place concerned, the other to the Informer with Cali. 
The Aftion to be brought within two Years. e 
By j & 8 W. 3. ch. 25. Were ſhall be forty Days between the 
Teſte and Return of the Writ of Summons to every new Parlio- 
ment; and in caſe of a new Parliament, or upon any Vacancy, the 
Sheriff ſhall iſſue out Precepts to Cities, Boroughs, &c. three Days 
after the Receipt of the Writ of Election, [See 10 & 11 W. 3. ch. 7. 
infra.] who are to proceed to Election in eight Days, having given four 
Days Notice at leaft of the Day appointed for Election. And for Elte 
tion of N gant 6 the Shire, the Sheriff ſhall bold his County-Court at the 


moſt publick and uſual Place in the County, and where the fame bath moſt 
uſually been for forty Years paſt, and at the next County-Court proceed 
to Election, unleſs the ſame falls out to be within fox Days after the he 
then ourn 

ſame Court to ſome convenient Day, giving ten N Note of the 
Time and Place of Election (ſuch Adjournment not to exteed futtern 
Days, by 18 G. 2. ch. 18. F 10.); and in Caſe ſuch Elefion be ni 

ut a Poll ſhall be required, then be, ” 


ceipt of the Writ, or upon the ſame Day; an 


determined upon the View, 


Giza TY Ta of . England, PR 21 * 


in bis, Abſence the Unger-Sheriff, ſhall appoint -a Number of bun. — 
to take . r rin che Preſence of bin Under«Sheri 8 
Ls 5 as he 11 Many W Yay 
1 5 nted ſhall be Kore by the ſaid Sherif; or Un- 
4 , truly hr indifferently to take the Pall, & Sp the 
Sheriff or 'Unter-Sheriff -fball appoint Inſpectors o "Clerk to 32 hs: 
nominated , by each. Candidate; mw every Freebolder Frags before wel bs | 
admittedto 25 10 required: by any of  the' Candidates for any 
Perſan having. a Right" to e Ek e 5 
wa the'Oat . bis being' 4 Freebolder, bec. [The Form of which, 
as now altered, ſee in 18 G. 2. cb. 18.]J ee 
Where tbe County-Court hath uſually 6 been held en a Monday 7 
fall now be Held un, Wedneſday. | 

The Sheriff, of the Unger-Sheriff, ſhall not e Coir? 1 
ether Tou of Place, awirbout the Conſent of the Candidlates, nor 1 2 
unneceſſary Adjournment i in the ſame Place delay te Elie, but ſhall 
proceed from Day 1% Day. 
0 pm Sheriff or other-O e e th ori of a Writer 


all. Bo Ele 1 bers of Parkament 
25 oliver to ay Po 3 paying fen js Weng 
15 ae 4 Copy of taten at ſurb Election. 


very ſuch Sberiſf or efaid, for wilful F 
= 4% this Af, rol fur to N cn the of #4 
Jools «1th Pal oft of of Suit. 

Truſtees or 2 tg are not capable => in the- Bitte 
of a, Member of Parliament unleſs they are 4 a Poſſeſſion, - 
the Ceſtuy ve Truſt or Martgagor” in 80 fron may" vate "fr! the oo 
fame Efate. Ser 9 An, ch. 75 n.] ! 

All r of. Lands; enements, Heep In Of 
der to m 150 vu Mall Ihe ward) and 1 than one Vote Hall 

. admitted one and t the OR Houſe 9 4 Tamar. (sse 10. . 


infra.) 
7 F e doth '7 Henty-one 14s admitted tote, 
or to be e Fed a Member 4 A Y 
10 & 11 W. z. i on? d Ofcere' mall mate 
their Returns, mn caſe » * Parliament, en or before the Day 
ſuch Parliament is called to meet, or in caſe of a a Vacancy, within ws 
teen Days after the Election, on Pain N. 500 l. Me proper O 
of the Cinque Ports, ſhall be allowed fix of the | 
cept 2 | Receipt of the Writ, noreithſan N. 3. ch. i 
fol conti 
By 12 & . W. 175 ch. 4 No Perſon EE OE 1 He- 
W, tho naturalized, . or made Deni xen, exc 1105 En r 
Parents, (or he naturalized Yak the © Ani of 
the Firfl, by 1 G. 1. St. 2. ch. 4 0 Sane 
*. 2 An. ch. 4. The R Nerilte S &c. for the Weſt- 1 
of the Cou of York, or bit Deputy, is "ot ay vo 
en a Member of Parliament: Nor C45 6 rl * 1 
for the . or bis Deputy * 20. the 
Regiſter for 6 ex, or bit Depur uty, das 
ft out of the Office Nor by 8G. 2. ch. 6: 
or ater e e Yorkſhire 


47¹ 
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Rell be capable of being elected Member of the Houſe 


e Appeals, or r pale er Hackney Coaches, or Hawker; or 


Offi 725 e e be ſhall bebave well theres.) 


[brances ; otherwiſe 25 Return of Juch Perſon ſhall be void. 


r „ 


* — ** "*% 


11:& 12 W. 3 „ch. 2. 8. 1.50. No. mher of Þ 2 
NZ 2288 of 5 a Commiſſioner of 4 * ah 


2 E's, A bis own Name, or in the Name of any othe &. 


any Office concerning ' the 
te, Rare [Nor of the 2 by 12 8 W. anon 


By 6 An. ch. 7. No. Parſon. hou, new o Trill 6 
— thereaf, erected ſince 25th October 1 70 TR 57 
ee under the Crown, nor Commiſſioner ar dub commi ſioner of Prizes, 

cretary or Receiver of Prizes, Controller, of the, Account of the Arny, 
G of Tranſports, or of the fick and wounded, Agent ſer a 
2 Commiſſioner for Wine-Licences, Pn, or Deputy C.. 
wvernor of a Plantation, Commiſſioner of the mployed in any the 
Out-Ports, nor Perſon baving Penfion from the Crown rpg Peg 2 * 


Member accepts of any Office of Profit from the grey bis 
Eoin fat be void. But ſuch Member ſpall be cn of being 
d gain Ceci 
G 1 Geo. 1. ch. 56. No Perſon having 2 Penſion from the Gr 
for any Term or Number of Years, either in his own 
for bim, tis 2 of being elected Member of the He 
aud if any Perſon, who ſhall have ſuc. Penſion at t Time of bis 
Elem, , or * any Time after, ſhall fit or vote in the Houſe, be 
1 20 l. for ey Day be fall fo Jt or vote, with full 612 


5 bd 15 G. 2. ch. 22, No Commiſſioner of the Revenue in Ireland, 

or Commiſſioner of the yo or Vittualling Offices 3 nor any Depuy 

.or Clerk in of the aid Offices, or in any of the Offices follnoin, 
to wit, the Office 0 224 T reaſurer or Commiſſioners of the Treafwy, 
of the Auditor of the Receipt of the Exchequer, of the. Tellers, v 
25 the Chancellor, « .the Excbe ml F the Lord Admiral or Cm. 
s of the Admiralty, of the Paymaſters of the Army, o 


AST. 


of " Secretaries 2 77 the i of Salt, or Stamps, 


norca or Gibraltar, other than Officers having Commiſion in R- 
bes ns 1 K onh, ſta be. ca being elected Member. 
1 is „n b Eleclion and rr ſhall 


* ood be l focfen nt Pounds be ſhall 
fit or vote as a Member, with Full Cos, and be Le ory 


'of taking or enjoying any Place of Profit or  Honaur unde the 


But this Ad ſhall nut extend to the Treaſi ſurer or Comptroller 1 
cellar of 


the N. , the Secretaries of the Treaſury, of the Chan 
Buchper, or f the. cke the. = Ke Sale, . 
Paymaſter, of the, , or to. any Perſon any 


.Pedlars ; nor any Perſon 55 e Wee Cho or Military „in Mi- 


By ꝙ An No. Perfin 5 4 to be.a Knight of the 
Shire, . F yy en E in WA 'f Freehold or 
E e of at leaff og Leh England or nor to 8 
not 300 l. per Andum 
7 his 1 eitber 1 or Equity ty, clear of all Incum- 


15 Proviſo, 


ll 


Proviſo, That the eldeſt Son of 4 Peer, or of any Perſon quali- 


fied to ſerv? as Knight of the Shire, ſhall not be incapable ; that 
the Univerfities may return Members as formerly ; that a Mort- 
gagee, when the Equity of Redemption is in another, ſhall not be ca- 
pable, unleſs the Mortgagee ſhall have been in Poſſeſſion ſeven Years 
b-fore the Ele&ion. to | TY 

Every Candidate, except as aforeſaid, at the Requeſt | of | anather 
Candidate, or of two or more Perſons that have 'a Right to vate, 
ſoall at the Time of the Election, or before the day fixed in the Writ 


for the Meeting of the Parliament, take an Oath (mentioned in the 


Statute) of the Value of bis Eftate, and where fituate. The Oath ſhall 
be adminiſtred by ' the Sheriff, ar Under-Sberiſt, or by the Officer who 
is to take the Poll, or make the Return, or by any two or more Fu- 
flices of the Peace. The Candidate refuſing to take ſuch Oath as A 
ſaid, bis Election and Return fhall be void. | 7 

[By 33 G. 2. ch. 20. Every Perſon (except the eldeſt Son or Heir 


arent of” a Peer, or of a Perſon 8 to ſerve as a Knight of 


the Shire, the Members for the two Univerſities, and the Members for 
Scotland) who ſhall be elected a Member of the Houſe of Commons, 
ſhall, before be votes or fits there, after the Choice of a Speaker, de- 
liver in at the Table, while the Houſe is fitting, an Account figned- 
him of the Place where his Eftate lies, by which be makes out his 
Qual fication, and take and ſubſcribe the Oath there mentioned, That 
he truly, and bona fide hath ſuch Eſtate, of ſuch Value, Ce. | 
Member preſuming to fit or vote before he has delivered ſuch Account, and 
taken and ſubſcribed ſuch Oath, or not being qualified according to 
9 An, his Election ſhall be void, and a new Writ ſhall iſſue.) 

By 10 An. ch. 23. Fraudulent Conveyances and Eſtates made to 
qualify Voters at Eleftions of Knights of the Shire, ſubjett to an 
Agreement to reconvey or determine the ſame Eſtate, ſhall be taken 
againſt the Grantors as free and abſolute, and be beld by the Grantee, 
diſcharged of all Manner. of Truſt or Condition, and all Securities and 
Agreements for defeating ſuch Eflate ſhall be void; and the Perſon 
making ſuch ance, or who being privy to ſucb Purpoſes ſhall de- 
viſe or prepare the ſame, and the Perſon votin thereof, 
ſhall forfeit 40 I. to any Perſon that will ſue for the 
ct Weſtminſter, together with full Cofts. 

No Perſon ſhall vote for Knights of the Shire in Right of Lands or 
Tenements, for which fuch Perſon ſhall not (have received, or have 
been entitled to receive, the Profits to his o Uſe for one Year be- 
fare the Eleftien, unleſs ſuch Lands, &c. came to him within that 
Time by Deſcent, Marriage, Marriage-Settlement, Deviſe, Preſen- 
tation, er Promotion. The Perſon voting contrary ſhall, for 
Offence, forfeit 40 l. one Moiety to the Poor of the Pariſh, where |t 
Lands are, and the other Moiery to bim that will fue for it in any 
Curt of Record at Weſtminſter, ' |. | fy W 

[4nd by 13 G. 2. ch. 21. The Proviſions in the above Acł are ex. 
tended to Elefors for ſuch Cities and Towns as are 7 of 1 them- 


ame in any Court 


den, wherein Perſons have a Right to vete in reſpect 0 

Tenements, or ons, of the yearly' Value of forty Sbillings.] 
[By 18 G. 2. ch. 18. No Perſon ſhall wote in the Election of 

Kught; of the. Shire in Right of any Meſſuages, Lands, or Tenements, 


lich have not been charged to the Land-Tax, twelve Calendar Months - 


next brfore ſuch Election, except in Right of Rents, or Chambers in 
| 6 E 25 — 30 


— 


An Inftiture of the Book IV, 


Inn of Court or Chancery, or any Meſſuages or Seats belonging b 


any Offices, which have not been uſually charged to the Land- Jax. 
No Perſon ſhall vote in ſuch Election without having a Freebol i 
Eftate in the County, of the clear yearly Value of forty Shillings, above 
all Rents and Charges payable thereout, or without having been in the 
actual Poſſeſſion or Receipt of the Rents and Profits thereof to his oun 
Uſe, above twelve Calendar Months, unleſs the ſame came to him within 
the Time aforeſaid, by Deſcent, &c. (as in the above Ad) or ſhall 


vote in Right of any Freehold Eſtate granted to him fraudulent. 


on purpoſe to qualify him, or ſhall vote more than once at the 
ame Election; upon pain to forfeit to the Candidate, for whom ſuch 
Vote ſhall not have been given, and who ſhall firſt ſue, forty Pounds, 
to be recovered, with full Coſts, by Action of Debt, in the Courts at 
Weſtminſter ; the Proof in fach Action to lie on the Perſon againſt 
whom brought, unleſs the Fact whereon. it is grounded be the having 
polled more than once. | 8 | 
But no publick Tax or Rate ſhall be deemed a Charge on a Freehold 
within the Meaning of this AF. | e 
All Aclions, Suits, and Proſecutions, on this Af, are to be cm- 
menced within nine Calendar Months after the Fatt committed, and 
the Plaintiff or Informer diſcontinuing, becoming . nonſuit, ar ba- 


wing a Verdie# paſs againſt him, ſhall pay the Defendant treble 


a 4 Inſt, 46. 


[And by 19 G. 2. ch. 28. The Provifions in the above A are 
extended to Elections for ſuch Cities and Towns as are Counties of 
themſelves, wherein Perſons have a Right to vote in reſpect of Free- 
hold. Lands, Tenements, or Hereditaments, of the yearly Value of forty 
* 7 er e el 
f Sheriff of every City or Town, being a County of itſelf, ar 
baving a 4 to elect 5 Virtue of the Writ of Summons, uitb- 
out any Precept thereupon, ſhall forthwith, upon Receipt of the Writ, 
give public Notice of the Time and Place of Election, and ſtall 
proceed to the Election within eight Days, excluſive, after the Re- 
oh 4 the Writ, and give three Days Notice thereof, at left, ex- 

[And by 31 G. 2 ch. 14. No Perſon who bolds his Eftate by Cify 
of Court-Roll ſhall be intitled thereby to vote at the Elefio of 
Knights of the Shire; ſuch Vote ſhall be void, and the Perſon 
voting ſhall forfeit fifty Pounds.) | 
(2G. 2. ch, 24. No Perſon convicted of wilful and corrupt Pr. 
jury, or Subornation of Perjury, ſhall be capable of voting in any Ele- 
tion of any Member of Parliament.\ a a 
Idee 7 Geo. 2. cb. 16. and 16 G. 2. ch. 11. For better regulating 
Elections of Members of the Houſe of Commons for Scotland; 
8 Geo. 2. ch. 30. for regulating the Quartering of Soldiers wh 
the Time of the Elections of Members to ſerve in Parliament; 

30 Car. 2, St. 2. 13& 14}. z. cb. 6, and 1 G. 1. St. 2. ch. 13. 
concerning the Oaths of Allegiance and Supremacy to be taken, 
and the Declaration againſt Tranſubſtantiation to be ſubſcribed by 
= <3 Members of Parliament, before they fit or vote in the 
ouſe. 
The Fees of Knights of the Shire are four Shillings a Day, of 
Citizens, and Burgeſſes 19 Shillings a Day. [See 12 Rs 2, ch. 12 
23 H. 6. ch. 10. 6 H. 8. cb. 16. 35 H. 8. ch. 11.] 


At 


3 


mw „% — 


G L Tau of England ! 


EY 

At the Return of the Writs the Parliament cannot begin. but by 
the Royal Preſence of the King, either in Perſon, or by Repre- +6 G7, 
1. or Commiſſion. If the Parliament is f 


pror nennen it begins at the 
ful de Prang 


The * Jer ce ef this Court _— „ that as — A 210.1 
enlarges, diminiſhes, TT revives Laws - 
utes concerning Matters Eccleſiaſtical, common, civil, criminal, mar- " 
tal, maritime, &e. 8 

And as ev Court of Juſtice hath Laws. and Cuſtoms for its | 
Direction, ſo the High Court of Parliament hath its own proper 
_— 1 5 = wh. Opin — 22 
Inſom t no ought to give any on ters n. 
lone in Parliament; becauſe they are. not io be decided. by the 12th 
Common Law. 323, &. 

4 There can be no AR of Parliament without the Conſent of the » tee 15%, 
Lords and Commons, and the Royal Har of the King, giving his 5*5:586-537- 
Conſent perſonally, or by his Letters, Patent ſigned by his Hand, 


[See 33. H. 8. ch. 2.1.) But Acts of Parliament may be good without 
the Conſent of the ſpiritual Lords; that is to. ſay, if:they refuſe to 
rote,” or voluntarily abſent themſelves. 

The Lords and Commons in their reſpetive Houſes have Power 4 tas. 3. 
of Judicature, and ſo have both Houſes together. Every Mem-. , 10h. 13. 
ber hath a judicial Place, and cannot be a Witneſs, [But this ſeems 2 Ld. Ray. | 
to extend only to ſuch. Things as paſs in the Houſe.] The Lords 1 L. key 
have one that prefides in common Affaire; [either the Lord 1g. 
Chancellor, or Lord Keeper of the Great Seal for the Time being, 
or, in his Abſence, the Lord Chief Juſtice of the King's Bench, or 
ſome Peer appointed by the Houſe] and the Commons haye'their 
Speaker, choſen by the Houſe, but to be approved of by dar ang 
The Commons have often * impeached ſeveral Perſons before 


N wy 115 
Houſe of Lords, and have proſecuted them to Judgment. For the 25, 24. 


F 


Commons coming from 


Parts are the general Inquiſitors. 19 1 i 
= EL. . * 3 1 * 
Houſe of Lords is a Court for many Purpo 
may try Cauſes of Life and Death, KAN Impeachment o "Fr - 
Commons, or where a Peer is 


take a Rec ce 23 
and before the Lords in the upper de Proceedings is Can. Finch 233. 


Chan- La. Ray. | Ke 
, or the Equity Side of . an Appeal ftom 5. = 
2 Writs of Error to Judgments by Ori- 54 
gel th King's Bench rer 
tr 


ors in ſuch Judgments may be examined. All their Decrees are 1 
Judgments, and if they err, the Parliament only bath Stay 
reverſe their Judgments. 

The Houſe of Commons is alſo a \difin# Cuurt for. ſeveral. © FORM 


poſes, viz, to examine EleQions, to expel their own Members, 40; l. 23, 28. 
commit them or others to Priſon for any Contempt of the Hauſe. 1, 


The Book of the Clerk of the Houſe of Commons is a' Record. - "ih | 
N.] [See 6 H. 8. cb. 16. 7868 N. 3. ch. .] e. 
A Lord being abſent may make another Lard his Proxy, but one 
of the Houſe Commons cannot make bis Proxy. 
A Member of Parliament ſhall have Privilege I 
not only for himſelf and his Servants, to be free from Arreſts, Suk 25: 
00 but for his Hor ſes and Goods, to be free | 


* 
2 
=. 
- 0 


* 


476 
| from Diſtreſſes, ' Privilege of Parliament doth generally hold, ex. 
A4 comy. 44. cept in Treaſon, Felony, and Breach of the Peace. And this. 
a Str. 985. Privilege to be free from Arreſts is claimed by the Commons to be 
for forty Days, both before and after the Seſſions, eundo & redeungy 
but the Time has never been expreſly determined, however, thas 
muſt be a reaſonable Time, even after a Diſſolution. 1 
[See 12 C 13 V. 3. and 11 G. 2. cb. 24. under Title Arr, in 
ch. * See alſo 5 H. 4. ch. 6. 11 H. 6. ch. 1 T. and 5p. 438. 
ante. | | 45 
lat. 27 * The paſſing of any Bill, or the giving any Judgment in Par- 
liament, doth not make a Sęſion; but the Seſſion doth continue, till 
it is prorogued or diſſolved. Every Seſſion of Parliament is in Law 
a ſeveral Parliament. By Prorogation in open Court, there is a 
Seffion, and then ſuch Bills as paſſed in either Houſe, or in both 
Houſes, and had not the Royal Aſſent to them, muſt fall. But 
may be brought in again at the next Seſſion. If the Parliament is 
only adjourned, that does not make a Seſſion, but all Things con- 
tinue in the ſame State, as they were in before the Adjournment. 
« 4 Inf. 28. This is the Difference between Prorogation and Adjournment. The 
Houſe of Commons is not prorogued or adjourned by the Proroga- 
tion or Adjournment of the Lords Houſe. For, as hath been faid, it 
is a diſtin& Court for ſome Purpoſes ; and therefore it may pro 
21 LA. Ray. or adjourn itſelf. [But now an Adjournment by the King of the 
343- Parliament is called a Prorogation, and when either Houſe adjourns 
itſelf, it is not called a Prorogation but an Adjournment, and has 
no Relation to the other Houſe ; nor has it the ſame Effect of put- 
ting an End to the Seffions as a Prorogation of 'the Parliament by 
the King has, which is never now called an Adjournment.] 
When the Parliament is di/ofved without any Act or Judgment 
21 Inft,110.4, Paſſed, it is no Seſſion, but a Convention. The King only can 
diflolve the Parliament, in Perſon, or by Repreſentation. 
By 5 An. ch. 8. An Ac for an Union of the tuo Kingdoms of 
— and Scotland, there is to be but one Parliament for Great 
ritain. Ne 
By 6 An. ch. 7. Ybe Parliament ſhall not be diſſolved by the Death 
of a King or Queen ; but, if then fitting, ſhall immediately proceed i 
att, and if then 8 by Adjournment or Prorogation, ſhall 1mme- 
diately after 105 Demiſe, convene and fit, or if no Parkiament then in 
Being, that hath fat, then the laft preceding Parliament ſhall immed- 
ately convene and ft, oy all the ſaid Caſes, the Parliament ſhall cm- 
tinue to act for fix" Months ch Demiſe, unleſs ſooner prorogued 
or diſſolved 1 at e h | 
[By 30 G. 2. ch. 25. F. 46. If the Parliament is ſeparates 
an Adjournment or Prorogation, which will not expire in fourten 
Days; the King may, in Caſe of an actual Hrugſon, or immnem 
Danger thereof, or in Cuſe of a Rebellion, ie 4 Proclamation for 
their Meeting, giving fourteen Days Notice 22 Day appointed, 
and the Parhament accordingly meet on Day, as if it had 
Hood adjourned or prorogued \to ther Da: But''Nore, This Act * 
not perpetual, but near expiring] 12 1 
By 6 & 7 W. & M. ch. 2. A Parliament \ſhall be ' holden once in 
three Years,” at furtheft, and fhall not have Continuance' longer th" 
three Years, But, e e en Wart 


Yo _—_— 


An luſtitute of the Boo IV 


» 
P ha 1 
=) 

- 


"pig By 


ot . OE CORE EEE 


2? FADES PoToMrO5P Hao t 


Car. 4 "Hh "Tn 7 England.” . 


By 1 Geo. 1. st. 2. ch. 38. The Contimuance of « Ferme maj 
be for even Years, and no longer. 

So much of the Parliament, ant the bighſt and aan honour 
able Court of Juſtice. _. | 


r Privy Cuncil is e moſt nobls/Aflembly.of the King gn: pe 
Counſellors in the King's Court or Palace, for Matters of rg. 
King chuſes his Counſellors ; and by Force of an Out; ** 5% 
5 . 
i King's Pleaſure. They are to ad- 
Mek Gad with Relation to Afairs 


He makes „ 


2. There is alſo a Lord © Privy Seal, who ſits in Council next to 4 jus. 55 
the Lord Preſident, and takes a a particular Outh es Lord Privy Seal 


He muſt not put his Seal to any Grant without good Warrant, nor 
with Warrant, if it is againſt Law or inconvenient, but muſt firſt 
zcquaint the King with it. The Privy Seal is a Seal that the 
uſeth in Grants, that are to paſs the Great Seal, For firſt they 
TS , then the 4 rio. Seal, and then the Great Seal. 
2 cb. 41. How the King's Grants, Writings; Leaſes, 
al pgs the three Seals, (viz.) the Pra Signet, the Privy Seal, 
Great Sui; and the Dates of the Clerk of the Privy Signes 
ind Privy Seal, and what Fer hall be paid, and where none at all, 
Ge. and man Articles concerning the paſſing of the King's Grants, 
Sc.] * No n 5586 
der the Great Seal. But a Warrant of the King under the Privy Seal , Rey 9. 
to iflze cox ener ont r is ſuf t,. becauſe it con- Roll. Abe. 
cerns but a Chattel in Poſſeſſion. And the Privy Seal is ſometimes 83. 
uſed in Things of leſs Conſequence, that never paſs the Great Seal ; 
as to cancel a R made to the to diſcharge a Debt, 
But no Writs paſs under the Privy which touch the 
Common Law. [(See 28 Ed. 1. ch. 6. 11 Rs. a. cb. 10. 
3. The Secretaries of State are alſo of the 
wet es. n King, and receive 
ome, and are employed about 
The Principal Secretary of State hath. the Cuſtody of 


Signet, becauſe the Kin e There 55 
ae four Clerks of the Prvy who write an leh 


Grants, Letters Patent, as ho pg gr. ſcribed 

by the Sign Manual, STE ch being 069 
tranſcribed and ſealed with the $ NR ns ARES x Roll. Abr. 
Sal, as the Pri IE OR ho ATTY The Law '*3 
takes Notice of 
of the Privy Signet. For a Ne Exeat Renne may by Command- 
ment be under the Privy Signet or the Privy Seal, 2 as by -che 
Kings Writ unde the Great Sal ; and the Subj t to obey 
it. But a Warrant under the Privy 8 be. is not ſufficient to iſſue 
out any Treaſure, or to * * much leſs an wee: fe 


© 2 Inſt. $546 


5.836. 
. 18,1! 


h Petitions | 


Affairs. 
Priuy : * $55 
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Word of Mouth: For it bought to be vader the Ser Sen @ x « a 
leaſt under the Privy Seal. 

The | Paper-Offcs belongs OR State, where 
all Paper-Writings that paſs the Secretaries, are tranſmitted ind 
* 

1 Str. 3. se e e Sede, Wer to beta for Tron 
Tc Roy. to ae Cuſtody, as Conforvitor; of the Peace, or 8,9 c of te 
* Nr all over England; or at leaſt by immemorlal ge. 
> Ibid. In is in the Power of the Privy Courcil 26 4 rt, to e 
A Tr all Crimes againſt the Government, and to commit te 0 Cti- 
minals in order to their Trial in ſome of the other Courts 28 
oe or two of che Privy Council may Uwfa B 
« 3 la. 182, take Cognizance of no. private Matters wn may ink 
133. . in other Courts. Vet for Controverſies! ariſing in Point ef Er | 
5s. amongſt the King's Subjects in the Illes of Fer * 
the Plantations abroad, the King and N s Privy C ogncil are are the 
ges without Appeal. | d A* 9 
See p. 20. The King, by the Advice of his Privy. Council, doth publiſh Pro- 


098, 1»1-» ' elamations binding to the Subject, if they are not againſt Common or 


Statute Law, or introductory of a new Law. 

By 16 Car. f. ch. 10. It is declared, That neither the 
nor the Privy Council, have Authority Obes ngliſh- Bill, Petitin, 
Articles, Libel, or any ctber arbitra 45 exdinine & don 
into Queſhon, er to — or diſpoſe 5 of the Landi, Tenemens, 
Hereditaments, Goods, or Chattels of any Subjett of this Kingdem. 
By 1a & 13 W. 3. ch. 2. e we born bt of the King's De- 
minions, though naturalized or made deni xen, except bor of Englith 
Parents, (or naturalized before the. Acceſſon George the Fr, h 
1 G. 1. Sk. 2, ch. 4.) ſhall be of 'the Privy 

| By 6 An. ch. 6. Tire #9: K. de, ns Fg dd th 
. | Kingdom of Great * DIG) 


By 6 An. ch. Conncil fhall continue” td a fr 
ow 22 Be, of the King, un ns dieterged b 


see 3 H. 7 2 vb. 2% Of Felviny in chf 4 chic the 
gs orhis Countllicts:; "uy .9 An. cb. 16. bony to attempt 
to kill, Cc. a Privy Coun "Ts 353: aner; A 2 
cedency and Place, ee 31 K 10, 7 
ei 2001 $4 in. n n 1. 
Of the Court III. hat ee Our the Ford Fj Air "of Great © 
RT Britain: This Of Meer is vety and was antient! of lubeti⸗ 
« 4 Inſt. 58, tance ; but is no granted only 0 . Fe but ere; n A Lord of Par- 
59, % lament is indicted for Treaſon; Felony, or Mifpriſion of Treaſon ot 
Felony. He to whom this N 255 granted muſt be - Lo 


Parliament/ His Commiflich'is — og e 
Indictment, according to the A d Oaſtoms of 
he is not ſworn W ag! 'F rot hog bx r. 


At every Coronation he hilly a C on quart Gr 
Seal, to hear and determine the Claims ur ae capt, an 
other honourable: 2 4 be done for the Sheet of. 
For which ruhen tin "By TN ome Sh aw the Coro- 
nation. But to return. em In 

[1 19519 Un Aan 


9 * a When 


3 n — 


CHAP. 1. "Dunn f England. 3 2 


"When + fer N oi Tieatbn, 'Felony, or Wap « of 


231 
Treaſon or Felony, the * Indictment is to be found b * 251 1 F, 


before Commiſſioners of Oyer and Terminer, or in the 
if the Offence was committed in the County where the my Bench 
ſits, tho* the Trial may be in any County. if he 

don, he may plead it there before the fall of that Court, who 
plead Not guilty there, This maſt be done befote the Lord ig 


Steward, when the Indictment is removed by Certiorars out of 
Chancery — . 


For the Method of "a" Peer P Fa before the Lord 
wy e M 78 Trying er Paret 
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Nbg 


where the Proceedings are according to the Laws and Statutes o 


Letters Patent, being the higheſt Point of his Juriſdiction) or Ted 
Keeper, is the Judge of this Court of Common Law. 
He 


of the Crown, the Clerk of the Hamper, the Sealer, the Che Was, 
the Controller of the 3 , twenty-four Curfitors 


by Queen Elizabeth) l m ing out Writs of Courſe, or . 
Writs, according to the Regifter of Write, a Book of great Anti- 
ity and b The Curd of *. 10 entations, the Clerk of 
Paculties, 25 H. 8. ><. e Clerk Examiner of 


the Proceedings of this Court dre file and kept) the fix 4. 
trmes. 


; Verſes of Offices, . e.) to proye 
or Goods is deſective and 5 1 2 ng 5 0 a (wu 4 Sciye- — 54 
upon Recognizances in this Court, J See 9. ch. 6.] Execution 
upon a Statute-Staple ; bat the a wrecks a Statute-Merchant i is L 
cturnable in the ng's Bench or Common. de,” And this Court may 
bold Plea of all perſonal Actions by or-againſt-any-Officer-of-this 
and, by Acts of Parliament, of ſeveral Offences and Cauſes wi 

The 


This — 4 is 88 by Magna cha <>. 29 > of 
3 oft. yh 28, 29. and fee of Trial, ch: * 


the N 3 anqther extraordinary, being a Court of Equi. 4 8 


. 
1. The s of Aga! Court is a Court of Record, beben , 
Domino Rege in Cancellaria, on the Petty-Bag Side. cery, 515, 


* The Lord Chancellor (2 Cancellands, from his Power ti cancel 8. laſt. 84, 


Letters Patent, be 47 of the Pe Bak, (in whofe Office 


This Court hath * Huren wo a red by er wor Je 


mar re The 3 


4“ Par- » 3 hf. ag. 
have Power to allow it. But he cannot confeſs the Indictrient, of Do 


fi 


IV. The High cb The u eb 
Plas, Th mc of Ekcequer, ha ne hs ac che Ning $ Courts ® _ 


Time wht of Le be 
e (cer) are fo Courts,” One ordinary, $5 466 i 


hath NE Officers under him, (viz. twelve 6 ef i of ! 4 ul. v2; | 
Chancery, whereof the Mafter of the Rolt is the Chief) T e Clerk 


n $ Letters Patent, at thi a feng 
Thing Bar granted to ſeveral Perſthn © yh ad” the fame 776. 
None, when they are againft Law, or a falſe, * Str. 146, 

e the King may ae l Reih Neiße 1 70 . n . 
| 5 rho ret W. - 15. —1 7 

| R ere alſo 8 

4 Drait, ( * for a Be to N irs 2. 
ſhews wi un Roh * 
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i King is Party to the Act. 


T4 


LS 3 — — — — ; 
An Inſtitute of the Book IV. 
The Proceſs. is under the Great Seal, and in Latin, accordi 
the Common Law. [It is now in Enghl/h, as are all . 
Proceedings, by 4 Geo. 2. cb. 26.] But when the Parties come to 
iſſue, this Court cannot try the Cauſe by a Jury, but the Recorg 
is to be delivered by the Lord Chancellor into the King's Bench, 
to be tried there; and after Trial it is to be remanded, into Chan. 


d Saund. 27.Cery *, that the Judgment may be given there according to the Rules 


Contra. of Law. ] But if there is a rrer in Law, it ſhall be ar. 

E Ab 128. ned nl in this Court. Upon a judgment given in thi 

A Vern. 1 2 a Writ of Error * doth lie returnable into the King's Bench, 

tra. | 
2 ogg Wy hie Court is ſaid to be Oeina Juſtitiæ, out of which al ori. 
inal Writs, all Commiſſions of charitable Uſes, Bankrupts, 

Tatiots, Lunaticks, &c. that paſs under the Great Seal, do go forth. 

* 4 Inft. 81. And for theſe Ends this Court is always open. So.one from hence 
may have an Habeas Corpus, or Prohibition, in the Vacation; which 

e 1Wms.522. iſſue out of cther Courts only in the Term-Time. It is ſad, 
no Motion can be made on the Petty- bag Side in the Vacation. Here 
alſo a Subpæna may be had te force Witneſſes to appear in other 
Courts when they have no Power to call them. [SV.] 


4 Inſt 79, 2, The extraordinary Court is a Court of Equity, and proceeds 
52,84 by the Rules of Equity and Conſcience. This Equi conſiſts in 
| be: the Rigour of the Common Law (for it rather conſiders 
the Iotention than the Words of the Law) and exerting Power, in 
+ Caſes wherein the Subject is without Remedy in the Courts of Com- 
mon Law. | 20 
4 Int. 37. A Commiſſion or Letters Patent, without an Act of Parliament, 
1 cannot raiſe a Court of Equity. But a Court of Equity may be 
* Rep. 113. held by P reſcription. | 
2 Roll. Abr. | 0 WED 
2 The Officers are theſe that follow, (viz.) 


Aan. 8 The Lord Chanceller or Lord Keeper, the chic judge in this 
| extraordinary Court of Equity, as well as in the ordinary Court of 
| 4 Inſt. 87. Common Law. He is not made by Letters Patent, but by the 


_ + , Inf. 88. 23 of the Great Seal to him, and by taking an Oatbh to 
the 


6 ſerve King and his People faithfully in the Office of Lord 
_* Int. 552, Chancellor. This Great Seal is ſaid to be Clauis Reg; under 
554g, which are paſſed Commiſſions, . Charters, Letters Patent, Writs, 
= 2 Rep. 16. as hath been ſaid. » By the Common Law no Grant of any Land 
: Roll, Abr. by the King is available, ot pleadable, but under this Great Seil. 
» 4 ſoft. 163, * When an Act of Parliament doth authorize the Lord 
Crowp. Jur. lor, or Lord Keeper, to grant any Commiſſion under the Great 
47-3 5%½ b Seal, he may grant the ſame without further Warrant, becauſe the 


Keeper is to viſit all Hoſpitals and 


| e Lord Chancellor or Lord 
free Chapels of the King's Foundation. And it is his Privilege, to 
Sep. 137. Preſent to all the King's Benefices of or under twenty Pounds in 
ante. the King's Books, where the King is Patron in Right of his Crown; 
but not if the King hath them by a; collateral Title, as by ; 

For then the King him f ſhall preſent, [See 22 Ed. 4. ch. 18. 


: 
2 


I Nunquam decurritur ad ertraerdinarium, fed ubi deficit ordinarium. ts 


s 
n 
8 
in 
n 


| ond. "Fawvs ; if England. 


The. juds 
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l. Autbority, Prebeminence, and Advantag e 

2 W oS Pl cb oh none Seat, r Tel Chonteln, ar 7] 
declared to be the ſame toll, and Purpoſes:*. a+ 
- 1 Byva . es 7. GE 

ex Fa or Keeper 7 and 3 
— Fari/diftion, ond | bave the like Privikeget am Alu- . 5 
toges, [wbich the Loyd Chancellor or Lord Keeper f e gbr g &. at 9 
baue 65 helonging, to ther" Offices, or Whorm/e bann Pale Place © | . 


The the Pap and Speaker, of the Home of of Commons. . 

7 tag) epi e nin | 
terlocutary. Proceedings : 9 45 one in 4 ence of | the: others 

Huh og mals ee on gut the: Great Seal. to any Thing uber. 2 
70 . uu. d e | 


-F he of oh Ry (as Lord Keeper)" in caſe of ick nes, ors ; oh 54, 

extraordinary Buſineſs, may call _ of the Judges allt him #3: 
cannot. Sake a Depoty. 

W hath twelve Mary — bim, 5 de Maſter bs 

i Chick as dae obſerved. The Moſter' ef che Kalle lea 

in his, Ab ſcnoq doth: make; Orders and Decrecs. This Office 2 ar 

d bir the King for Life. [See his Oath, 18 Ed. 3. cb. 16.]* be. 
e e of the Rolls is confirmed b 

500 (396 egg. r * 


1177 4 | 5 
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118 5 Chancery AG 0 to:the Had Ghaboelliir« » Jos. a. 


ERS ory” pk, or to the Maſter. of. the Rolls, and fit with therm; 4 Ia. 82. 


to. whom References touching Accounts Matters of Practice, Ee. 
are made, upon which they make a Report. They take Affidavits 
(or {or 4 in Writing) made before them, Acknowledgment of 

SITY nizances. See their Oath 18 Bd. 3. cb. 16. 
Ja 13. Car. a. (not Printed) 9 the Office of the Maſters 
in Chancery. -., 


56s; 12 Geo. 3 which eee the Office of Accountant 


General. }; | : 
e 18 d, Court foreral au e a * 
The Regiſter; who hath many Regiſters under him to fit in 

Court, and io draw up the. Orders and Decrocs. In his Office are 

filed. all Reports + frees the Maſher uppoReformony, znd all Eaced- 

ions taken NN ee nnd Ii 
The Six in whoſe Office all ede upon Bill nf | 4 

Anſwer, to the 7 thr: and. aſter, are tranſacted and filed. The | 

rave of; & Nu. Cer anne, 

See 14 M. g. cb. 8. | 
Here are alſo the Maſters, «of the Swhpene-Offe, the Clerk of the = 

Afedavits, where you. file ſuch Affidavit: as are uſed in Court; he I 

Examiners; Who. take the ons. of — . — and wn out 

oy e ace Bale l darch br Sr pope arg 

in to ments of Patents 

and Deeds, the Rolls whereof are kept there, and to make out 

—— The · L of the Cott, — — who 
the Lord Chancellor, or Lord Keeper, ; 

and by rd, ar his Subſtitutes, - Perſons. in Contem . 

ieee eee. Thongs the Fleet, w 

Ns 243 Yo 924842 aft on Ot receives 


# 
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receives ſuch Priſoners, as are committed by the Court. The Qtr, 
of the Appeals.” '[See 25 H. 8. ab. 19 J]... 
2. The Juriſdickion and Power of this Court of Emi is of vafh 
* 4 Inſt. 84, Extent, tho" no Court of Record. Almoſt all Caufes of Weight 
Crompt. Jur. and Moment, firſt or laſt, have their Determination here, In 
J Kell. Abr. this Court the Lord Chancellor himſelf may ſue. * But he bannt 
373- make a Decree in his own Cauſe. Here Relief is oſten given for 
*4 Int. 2'3- or againſt an Infant, notwithſtanding his Minority; for or agai 
249, a Married Woman, notwithſtanding her Coverture. In ſome 
1 Eq. Ab. 64. ſhe may ſue her Huſband, as for Alimony or Maintenance, when 
they are parted. ' She may ſue without her Huſband, when he is 
> 3 Wm. 38. beyond Sea, Q. [or where ſhe bas a ſeparate Eftate.]* Alſo in 
ſuch Caſe ſhe may be compelled to anſwer without her Huſtand. 
Here Executors may ſue one another, or one Executor alone Wich 
out the Reſt may be ſued. But he ſhall: be charge for no 
than he has received. 5 3t er ee e 
Wed. Sb. All Frauds and Deceits, for which there is no Remedy at Cm 
e eg mon Law; all Accidents, as to relieve Obligors, or 'Mortgagors 2 
2 To 34, gainſt Penalties and Forfeitures upon Statutes, Bonds, and Mort- 
1 Danv. Abr. gages, where the Intention was to pay the Debt or Duty, but ſome 
751, 382, Extraordinary Matter happened to diſable the Debtor; and all 
353, 754. Breaches of Truſt and Confidence, not executed by 27 H. 8. ch. 10. 
Kc. 759. concerning Uſes, are properly cognizable here, and are allowed by 
77% 77"» all Parties to be under its Juriſdiftion. Alſo this Court will afford 
x Ser. 447- Relief, when unreaſonable Engagements have been made, or En- 
8 eee without Conſideration; where a Charge lies upon one 
- an alone at Common Law, to make others contribute to the 
Charge ; it will compel Men to perform their Agreements ; reduce 
the General Cuſtoms of a Manor to a Certainty ; relieve a Copy- 
holder againſt the ill Uſage of the Lord; aſcertain Fines of Copy- 
holders; ¶ correct an erroneous Judgment given upon Petition in 
*1Wm3. 330. the Lord's Court? ;] decree for a Liberty of Common, or Fiſhing; 
for Recovery of oy or Land given to charitable Uſes, and miſ- 
employed ; diſtinguiſh a Man's Land confounded with others; 
Ws. 704: decree that one ſhall have the Tuition of a Child ©; make Executors 
and others give Security and Intereſt for Money that is to lie _ 
hs 


in their Hands; order the Performance of a Will, eſpecially i 

concerns Lands; confirm a Title to Land, tho” one 

Writings by which he ſhould make out his Title ; make Convey- 

ances, defeQtive thro Fraud gr Miſtake, and perfect; enforce 

the Inrolment of a Deed, i is need for it; force Men to come 

| to an Account with each otfier ; decree for Things in Action upon 

* Crompt. jur. Aſſignment to an Aſſignee upon Conſideration, * In ſuch like Caſes 

1 hol. Ab., the Court may, without any Regard to Form or Miſpleading, pto- 

372. ceed to a Decree according to Equity and good Conſcience. 

Note, That this Court will not retain a Suit by Eli Bill 

under 101. Value, except in Caſes of Charity; nor under the Vi- 

DO in Lands, except it be for a Rent- Service, 


C 
This Court allo will reſtrain other Courts, that expeed their Ju- 
riſdiction, and remove the Suit to itſelf by Certiorar in. 
But let it be obſerved; That in all Cafes where the Phintiff 
his R at Common Law, he ought not to be relieved bere- 
Nor will this Court give Relief, where the Subſtance of the , 
2 


gy SS Tt © tow 


greg. AH nw 
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c Len of E 
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tends to the Orerthroy of an Act of. Farlaraent may oe the Pub! 


lick Peace, or to the rthrow of any. Fundamental P oint. of, 
mon Law, or take from other Courts their Peculiar Juriſdiction. z; 

though. Judgments and Sentences in other Courts may be examined. 

in Equity; ( and in ſome Caſes this Court F 
liehen PR. ko & P. 25 and upon that Statute, Hu „ 
Stud. LH is #6 ach. ben e b . 

4 /t. 84, 85, 86, 97. A ſee. more at larg 

Chancery, Harriſon's Practice in Chancery, For the Se een 


and Power of the Court a e And fee of Pramunire, 
B. 3. cb. 1. ante. ] my 


10 du! 3p 


The Method of Proceeding i in this Court, 3 is Fi, To file a We Wer. symb. 
151 See 4 Ann. ch. 10. $. 22. | for ſome Fraud; Force, . 20. 4c. 
1 done, praying Relief. And if the Bill is to quiet these 
hon of Lan rn 1 

. N rayed, wot e Frag 

hen the Bill is filed, Proceſs of eee ant. 13838 Ih ven 


to compel the Defendant to, appear Pain of 1004, (being oe 
Words e Cong and anſwer 1 — "Bil f be doth not . then 


at his Dwelling-Houſe with one of +4 Family, an Attachment pes 
out againſt, him; and if a Non eft Inventus is returned, then a W 

of Proclamation . goes againſt him; and if he: ſtands further 4 
Contempt, then a Cammiſſian of Rebellion may be iſſued, forth, di- 
rected to the Sheriff, or to Private Perſons for apprehending of him, 
for which Purpoſe they may break open any |, wg . If 
Defendant ſtands further out in Contempt, a 2 5 425 "nay 
be ſent to take him. And if he cannot be taken, a 

his Lands and Goods may be obtained, till he Hep. ng See 


5 Geo. 2. ch. 25. for making Proceſs in Courts of a 
againſt Perſons who abſcond.] Eq 


But if a Peer is Defendant, the Lord Chancellor, firſt writes a > wer 


Letter to him, and if he does not appear, then a Subpana out, _— of 
and (if he is ſtill in Contempt) an many rp ok 


CY 
S-queſtration ſhould not 50 o forth; and if he ſtill ſtands out, * E. r. 
Pe goes forth; but no Proceſs of Contempt againſt his . 


There are ſeveral other Subpæna belides a Subpana to anſwer 
as 2 Subpang to make better g 


feng for Witne rake 7 Ae ns, to LA s, 
for Coffs, Alle Proce » 


14 
ht 
LEE 


When the Deſeodunt doh WY Pr are by wer 
the Defendant's Anſwer a Bill of Complaint, is Nb. Of 
no Cauſe for Pleg To the Jin, in Diſability of the Per- EIT 
lon, or in Bar) or Demwrrer to the Bill. Then the Plaintiff 
ters his Replication, unleſs he files Exceptions to the, Anſwer as 
ſufficient, which are referred, to a Maſter to report 
Anſwer is inſufficient, or not; To which Report 


may be taken by the Parties. After Anſwer, Re 
joinder, the Parties being then come to Iſſus, — are to be 
examined upon eee to the Bill or W 


3 43504 


17270 
i 


p 


yl 


upon Affidavit of the Service of it perſonally, or that it was leſt - 


— — . 
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by the Bramifcrs: in Town, or by Commiſſio ion (called a Dedimu 
 Potſidfem)inthe'Comntry; then when the Plaintiff and Defendant 
have exalnitled their Witnefles, there is to be Publicutim of the H. 
Poſitions of the Witneſſes, 'and the Cauſe is to be ſet down for Har. 
ing, after which Sony the Decree. The b av bein 8. ſerved upon 
a the Paltyf by a g. xecution uſiin Jer nder the Seal of the 
8 Court, and Hot obeyed, all the- fles of Contempt will iſſue 
out againſt füm for his Impriſonment, till he yields' Obedience to 
it; or there may be an Injunction granted for Pofleſſion of Land 
where the Decree is for Land, and the Party remains obſtinate after 
his Impriſonment. And if this is diſobeyed, the Court may grant 


equeſiration of the Land, or a Commiſſion to ſome Juſtices (and 
Wa i "Cu 2 IF) 


d be, 4 Writ'iof Affiſtance of the Sheriff) to put the Pag 
in Poſſeſſion. T hough it has been ſtrongly He that this Court 
. 4 tad. 34, of Equity can bind * the' Perſon only, not the Lands or Goods of 
. * jur. the Defendant; But long Uſage cems now to have eſtabliſh'd 
41: b. the Juriſdiction of this Court, as wel againft. the Lands and Coos 
. as che Peron of the Party.) 

TY II the Plaintiff diſmifſeth his own Bill, or the Defendant di- 
miſſeth the ſame for want of Proſecution, the Bill is to be dj Ziſmiſed 
with Coſts, to be taxed dy the Maſter. See 15 H. 6. ch. 4. 
4 Ann. ab. 16. F. 23. 
In ſeveral Parts of theſe Proccedings, there may be 4 + coun 
Petitions, Motions, References, Reports, Certificates, inter ocutory 
Orders, and InjunEtons, Laſtly, a may be a Bill of Rees 
where there is any Error, in Law, or an Appeal to the Houſe of 
Lords. [See 12 97 13 795 3. cb. 3. For exhibiting Bills in Chan- 
ery, againſt any intitled to Privilege of Parliament. 1 


5 e. The Court of King's Bench (becauſe the Proceedings are ſup- 


_— [poſed to be Corum Nobis, (i. e. Rege) conſiſts of a Chief Juftte 
d1 Inſt. 71. b. Jaden Dy. Writ, who is ſtiled Lord chief uſtice, and three other 


| * Tot. 5 created by Letters Patent. All of them are to continue 
70 WS wm Div tne Gefſerint. [See 12 & 13 W.3. cb. 2.] [AG 


Str, jorge Geo. 30 ch. 23. their Commiſſions are to continue and remain it 
2 J Force, notcbuchſianding the Demiſe of the Crown, and their Se- 
1 laries are to be paid fo long as their Commiſſions remain in Force. 
© 2 Inſt, 5. This Court is Tune ts at, Pleaſure. The Seal of this Court b 

in 1 the ha of the Lord Chief rg 


e2 Inſt, 166. 18 Hh 3. 8. 49 eh have 2 Authority, the on him- 
', wer ſelf being ſuppoſed b y the, Law to ſit there; * tho' the Kin — 
judge by this edges who even in his Preſence anſwer all 

Tue King birnleft cannot judge in, his on Cauſe, And tho ho 
veral Statutes ſay, hat Delinquetits Thall be fined at the Will uf 
the King, It is to be undd. that the Fine ſhall be impoſcd Þ) 

his Juſtices decording to Law; for that is the Will of the ing. 
ee, forth the "Subordinate Officer of this Court and its Ju- 
„„ 


K cn * #}: 45 [ 


The Suberdiniate Officers on the Crown-fide, or for Pleas of the 
— are the Clerk of the Crown, with his Secondary and _ 
1 


CHap: 101! Laur of | England. | 


who frame all Indictments, and tranſact. all other — acleting 
to criminal, Prafecutions and e of the e e Fare 
The ſubordinate. Officers on the Plea-fid ede Pens 
Party and Party, . are the chief Clerk, or the „ e. e who hath 
his Secondary my Clerks. The Secondary, commonly called the Mafer, 
receives Matters referred to him by the Court to be examined and re- 
ported, ſigns Judgments, taxes Coſts, ſtrikes ſpecial Juries, attends 


Attorneys, and to take the acknowledgment of Deeds, &c. The 


all Writs and Proceſs, and keeps Remembrances; of, th 
the Writs return d. 

The Clerk of the Treaſury"a md. G uſes Brevium files "a Originals 
and other Writs, and hath the Cuſtody of the Records in- the 
Treaſury - of, this Court, examines and ſeals all Records of Ni, 
Prius for Trials at the ache and gs ſeveral Clerks un- 
der him. 10 10 0 


The Clerks, of the Tapes make up all ee Pleadings and 
Demurrers. 


The Clerk of the Dechwatinn files al Declarations after they are 
ingroſſed in Parehment. 

The Sigver of Bills of Middleſex keeps a Book to enter the Plain- 
tiffs and Defendants Names in all ſuch Writs. 

The Clerk of the Rules takes Minutes of all Rules _ Onles 
made in Court on the Plea-fide, and afterwards draws them up, 
and enters them in a Book at large. He alſo files all ¶Hidavits 
uſed in Court, and with him are given. all Rules of Courſe. 


See 29 Car. 2. ch. 5. Concerning Commiſſionners to take Afids- 


vits in, the Country, touching any Matter de . g in the Courts 
at Weſtminſter. ,16 & 417,Car. a, ab. g. In the Court of the Dutchy 


1 of Lancaſier. For all Afidaviti muſt be made before one of the 
ke Judges of the Court or before a Commiſſioner authorized by Act "4 
ct Parliament. - ende GM. cb. eee, 

6 taking Bai. 


The Philizere, one for eqch,Coanty,. make the mean Proceſs af 
ter the Original in ſuing to the Outlawry. 

The'Clerki of the Errors allows all Writs of Epe and * 
Superſedeas thereon. He alſo tranſcribes the Records, be carried 
into the Exchequer- Chamber, or Houſe gf Lords, ;. | 


— 
= 
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The Mar of the King' 5 Bench hath =— Cuſtody of all Prilauen 
committed by the Court, [By 27 C. 2. ch. 15. The Power of 5. 
pointing this Officer is rey in che Crown.) * 

There are alſo et- T Haven og and Porter. '. 11 

A 

2. As to the Jariſh@tion of * this C Court. 

The Juriſdiction of this Court is general, and oyer all England, 
It hath Juriſdiction in criminal and civil Cauſes, and OR! 


i 1 into a Crown-/ide and a Plea-jie.., - 


. 
. 
0 * 1 4 $4 : 


6 H from 


tle Conyy to inform them in Matters of Practice, and to ſwear 
P: othonotary' hath alſo a Deputy, who keeps the Stamp far — | 


The Clerk; of the Rails ad en, 55 files Bal Faces, and marks 


originally takes Dogasvance of all Tracom, Res 4Teb. 71; 
nies, Miſdetneanors, tendidg to the Breach of the Peace, or Op- 7*: 73. 
rrefſion of the Subject; and of all Cauſes proſecuted by Way of In- 11 
Actment, Inquiſtion, or Information. Into this Office Indictments Book 2. ch. z. 


A 2 rr — 1 


1 Taftirute of the. "Book Iv 
Com all infor Courts and rae of Sefiichs;* "ay 'be 
Certiorari; and a Reſcous may be returned by the Sherick. Ia 
fitions- of Für de ſe, and of Murder by Miſadventure, are 
hither of Courſe." Hence alſo iſſue Attachments, for diſot 
Rules, or Orders; concerning hey oo Tat he 

Oath to Inte Amte ty, d; fi 
2 aher, . — 
loft. 27. ' It is the Shows Mt of Sim Juriſdiftion, Wherefore 

4 lat. 73, by the coming of the Court of King's Bench into any County, the 

T p. C. Powers of Commiſſion of Oyer and Terminer, 'Gaol:Deliver? and 

Book 2. ch. 3. of thoſe that have'Conuſance of Pleas, within the ſame County, are 

12 without writing to them, during the Term. But by 

Jhecial Commiſſion of Qyer and Terminer, the Commiſſioners 

_ 2 in the ſame County where the King's Bench fits, 

an proceed upon an "Indietment found before them in the Ve 
cation. 

4. . * The Juſtices of this Court have no Commiſſion or other Means 

EAA to hold: „but their Power is original and ordinary. For when 

the King hath appointed them, they have their Juriſdiction from the 

Law, both in criminal and civil Cauſes. [See 6 H. 8. cb. 6, For 

remitting Priſoners with their Indictments to the Places where the 

Crimes were committed. . & M. ch. 18. and 22. for prevent- 
ing malitious Inform. nd for Ge Reglaing hho Drove 

_ . 70 Nic en 


„„ Inſt 71. 0 on the Phe, or * Gl Branch, it kath Copnizanc 
— 4 5 in all Pleas by Bill for Debt, Detinue; Covenant, Account, and of 
67.68. 53, all Actions of the Caſe, either upon Promiſes, for ſeandalous Words, 
133. | ſpecial Nuſances, Trover and Converſion, - on penal Statutes, and all 
other Actions, and Ejectments, Ge." any Perſon in the 
Cuſtody of the Marſhal ;' as _ ——— is ſuppoſed to be; 
or for or againſt any Officer, or Clerk of the Court, 
Theſe Officer, if they ars ſued in any other Court, muſt have 
Privilege _ of this Court, in of 1 their neceflary Attendance 
here. This Count alſo ny Hold Plea by Writ out of the Chancery 
of all Treſ Yuare vi et Armis, Replevins, and gurt = Er. 
See 12 & 14 W. 3. cb. 3. which gives Power, to Plea by 
& ru 1734 Bill, -againſt Perſons having Privilege of Parliament *. } 
1442.8.C. ,* This Court may regularly examine all and all 6 E/ 
F. N. B. 20,9075, in Pact and in Laws of all brorniayguony 3 
9 ments, Proceſſes, and r in Courts of * 
we. in Pleas * — 8 but in 2 
the Court of Exchequer excepted, as appear 
reverſe a Judgme ** in e ATE {ws 
qo 1,8 „ en e | 
| rer an as Corpus , to relieve Perſons 
ally <= ; for A of the Cauſe they may be 
wrong or diſchar 
It granteth — to Courts Temporal and Feclelſtica, od 
keep them within their [ Juriſdiction. 
Alſo, this Court may Bai ahy Perſon Wiafowves; reſtore Free- 
— unjuftly di ſgunch . ſad, repeal the Putent of the King by Serre 
Acta. "; a **} f $L f : #3, 89) | 


f * 
Ni * 1 _— » # SS £{ 
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Chap; 1. 


The Errors of the King's Bench cannot be examined but i — 
Houſe of Lords, when the Proceedings are iginal — 2 


wy, 


(otherwiſe the Common Bench) ges 
or other certain Place, Co- f 


= 


the King's which way re- * N. 145. 


moveable at — 


Let us view its Officers and FuriſdiGion, bugs — 2 ll 
| OE Wi 


Seal of this 


Court is * 2 Int. 555: 


44 Ink, (61; 


. ch... oli. fittings MODE : 
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Attor- 
is Office; _ 
The 


= ; 


moneſterium ; — in antient Time « 1 lad. 71. b. 
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Ide die of the Mie who makes cut ul Wie & Mate 
Corpora Tur. for the Trial of Ines, s. > vl 
ee e e de ones pan Kent 
which the Kin eee the Fines 2 
e 48 Vi ue of enn as it is rate upon 
FFF 

T or J whoe all Fines 
on Writs of Coyenant, makes the Indentures ang Fines levied,/ 15 
delivers them to the Parties, c. 4 89 his * V by * . 2. 
cb. 44. 2 H. 4. ch. 8. and 23 % 

P's Clerk of the — of Fines 0 eee ($643 Bl 
„ AY a 4 bs Wen Por N wre 
l dies of the Rrrors; whs allows a Writs of Ebe- 
| 125 udgments given in this Court, and males out the Superſede, 
rits of Error, and' tranſcribes the Records, and tranſmits the 
— out of the Common Pleas into the King's Bench. 

The Got of the Treaſury ; who keepeth the Rolls of th 
and makes Copies and Exem 1 thereof, thakes'vp ani als 
all Records e Prius, sun (- TK 749 

The deen of the Court; the Ege of the Cour fo 
Cryers, ſubſtitute to the Proclamator s. 

The Warden of the Fleet ; we K Priſon proper for ul ow: 
mitments by this Court. Ne ee Hig 2X Wah be 
None are admitted to plead at the Ber or to ben any tort 
Pleadings in this Court, büt Serjednts at Law. 

7 | The Atornies are not limited to any ein Nunibe, 


2. 228 Gion. I n 
a 4 Iaſl. 100. Juri fiction of this Court yer exteridet el 
d 4 Inſt, 9%, Gee all England. It hath Jura ion in "Al '* cir] Cover 
100, real, perſonal, or mixt. Real, ot concerhing Iuberitances, by which 
Fines and Recoveries do fs. and all other real Actions by 
Writs. In perforaland mixt Actions this „ and the Kin of, 
for the moſt part, have a concurrent Juriſchction. But 

hath no Cognizance of Pleas of the Crow,” Lee Plea re Lid 

to be ul Pie hou Pl he Orr e | 
"Regularly this Court cannot hold any Plea in Addon res per- 
ſonal, or mixt, but by Vit out of tho Chancery returnable in this 
Court, But in certain Caſcs'it may bold Plea "by: Bill (without any 
Writ in the Chancery) as for or agflinſt an Office”"6r other privileged 
* 2 Ler, 10 Perſon of this Court, or © againſt one Havitig pri ivilege"of Park 
: * . And this Court, without any Writ,or Pea depending, or Attachment, 

" may upon a Suggeſtion grant Prohibition, to keep Tem 

Eccleſiaſtical Courts within their due Bounds. Alfo'this Court hath 
uriſdiction for the Puniſhment of their-Oficer#and:Mipiſters, In a 
ord, all Actions cognizable by this Court come thither either 

See of Wrin Original ; or d Bill, e Prag or be for or 

ch. 4. poſt. privil ſons ; out of the inferior Courts of Record by 
Habeas Corpus cum Cauſa, or Certiorari ; and cbt Gf inferior 920 
not of Record, by Pone, Toll, Recordare, Hecellts' ad Gurjam, o of 

Writ of fulſe Fudgment.' * | © 1 f : 61h 0 in oy 

"IA, ein 31 UN! 

Of the Coort VII. The Court of Ext er ¶ Seucrurum Chinputorim; from 
of Exchequer: the. Reſemblance that the e Cioth bears ten Cheſs-Boird, 


3 which covereth * great Table in _ Court) is the laſt 25 
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3 An antient Court of Record; ſer up to 
order the Rights and Revenues of the Crown, and for Debts and 
Duties due to the King in Right of his Crown. 
This Court conſiſts of Tu re U er Pats qt 
NID in the Judicial hearing mining es 
ech King's Treafre, the Lower Part > cre 
ee Exchequer) in receiving and paying Money. 


„Hach hath in 2 
»The Upper by the Lord High Treaſurer, the + In. 194 
of the King's 's Treaſure. omg © hath this = by the Deli- 


of a White Staff at the King's Will and Pleaſure. This Office 
is ometimes executed by Commiſion. He is alſo Treaſurer of the 4 
Bxchequer by Letters Patent. 
The — and n governs this Court under * + Tate 55 $55 
the Lord High Treaſurer, and the Cuſtody of the Seal of this * 
Court. 


' It is uſual, under this Seal to grant Leaſes for Life or Years, * x Rep. 16 | 
eſpecially in ſmall Things, and to poor Men. But in Matters of, Rall. ave. 
great Concern, it is the ſureſt Way, to take a Leaſe under the 182. 

Great Seal. n.. 

The Lord Chief Baron is the chief Judge of this Court, affiſted 5** * 
with three other Barons, who are the *Sovereign Auditors of England, * 2 Inſt. 381. 
and hear and determine all Cauſes in Law or ity. They are + . 113. 
created = wp 8 N ſe bene Ge erint. Mo che 4 Toft. 117. 

'...,- 2 


There alſo fits in this Court another Baroo, called the! cps, 
Baron, who adminiſters the Oath of all High Sheriffs, Under-She- 
riffs, Bailiffs, Auditors, Receivers, Collectors, Controller, . 
ors and Searchers of all the Cuſtoms in Exgland. | 
the Record do lic with the Book of Dongle, N 
e wi T have a Vote, —_ 
in 2 of Sheriffs. we 5 


s Attorney General is made rial banal 
a is Court, Rn wn Name all Informa- 
tions for Concealment of Cuſtoms, Seizures, and Receipts; as alſo 
Informations 2 Intruſions, Waſtes, 8 Encroachments, and 
Annoyances upon any of the King's or Informations | 
way R te or bn x bor fone 1 Rn 
e edn ny e e are 1 
The Remembrancers, who the N of Oe Court 6s | | 
aan among agar he" 1 jeRs, and enter the Rules 
and Orders there made. One is called * King's Remembrancer, . rok” 
the other, the Lord Treaſurer's Remembrancer. ¶ See 37 Ed. 3. 3 ne 
Theſe Remembrancers have ſeveral Attornies in their r 
Buſineſs under them. There is alſo a Remembrancer of the EY. | 
Fruits, who takes Bonds of the Beneficed Clergy for Firſt-Fruits 1 
Tenths*, and makes Proceſs againſt thoſe that do not pay the ſame. r 
The Clerk of the Pipe; in whoſe Cuſtody are conveyed, out᷑ of 
the Offices of the King's and Treaſurer's Remembrancers, (as W- 4 at. 196, 
2 a Pipe into a Ciſtern) all Accounts Debts due to the er, toe. 


8. 6 or Pipe, is ſaid v. ig 
in 


in 


RB 
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in the Law to be duly charged. In the Treaſury of this Office are 
kept the Great Rolls of the Exchequer, containing the antient Re. 
venue of the Crown, and the foreign Accounts, which contain Pan 
of the Revenue which is granted by Act of Parliament. 
The Controller of the Pipe; which is the Chancellor of the Ex. 


The Clerk of the Plat; in whoſe Office all Officers and privi 
leged Perſons in this Court are to ſue, and to be ſued, | 
The Clerk of the Eftreats or Extracts; who every Term receiveth 
Eftreats out of the Lord Treaſurer's Remembrancer's Office, and 
| e be Fragen e fer ; who oppoſeth all 8 
» 4 loft. 10. The Foreign er, or Appeſer; who oppoſe Sheriffs and 
Bailiffs of n their . Wax, i. e. Fines, Iſſues, Amer. 
ciaments, Recognizances for Peace or good Behaviour, Recogni- 
zances for Appearances in any Court, certified in ſeveral Eſtreats into 
the Office of the Lord Treaſurer's Remembrancer, who delivereth 
the ſame to the Clerk of the Eſtreats to be put into Proceſs, And 
becauſe the Eſtreats annexed to the Writ are under the Seal in 
| Green Wax, they are vulgarly called, Green Wax. 
4 Inf. 106. The * Auditors ; who take the Accounts of the King's Receivers, 
16 Rep. 103. 2 rr and audit and perfect them. 
[ee 33 H. 8. ch. 39. ee 
. Clerk of the Nabel, or  Nihils, who maketh a Roll of ſuch 
Sums, as the Sheriff upon Proceſs for the Green Wax returns Nihil. 
[See 5 N. 2. St. 1. „ e | | | 
The Marſhal; to whom the Court committeth the keeping of 
the King's Debtors, during Term-Time, to the End that they may 
provide to pay the King's Debts, or elſe to be further impriſoned. 
Clerk of the Summons, the Under-Chamberlains of the Exchequer, 
Secandaries in the Office of the King's Remembrancer, Secundaries in 
the Office of the Lord Treaſurer's Remembrancer, Secondaries of the 
Pipe, the Uſter of the Exchequer, | 
e 4 Inf. 1, The © Officers of the Receipt or Lower Court (beſides the Lord 
108. High Treaſurer, the Treaſurer of the Exchequer, the Chancellor, the 
two Chamberlains before · mentioned) are four Tellers, the Clerk. of 
Tallies, Clerk of the Pell! (from his Parchment-Roll, called 
Pellis Receptorum) two Deput mberlains, two Uſers, a Taly- 
Cutter, four Meſſengers. (See 2 H. 6. cb. 10. Concerning Officers 


that may make Deputies.  _ | 
Thus much of the Offers Now let us view its Juriſdiction. 
« lat. 661. e Juriſdictiom of the Judicial Part of this Court in General, 
8 eke. the Lands, Rents, Franchiſes, Hereditaments, Debts, 
173.11 "Dots 2 = , Goods, Chattels, and other Profits and Benefits 
clonging to the Xing. | 

Of and inf of this Court are privileged to ſuc and 


— 


The | 
to be ſued here. So is the King's Debtor, and the Debtor of the 
King's Dehtor ; Priſoners in this Court; Accountants, that have en. 


Bamb. 34,35. 


ter · d into their Account. 80 that all the Officers, their Clerks and 
Servants, all the King's Tenants and Farmers, all Manner of 
Debtors or Accountants of the Exchequer are privileged, to ſuc and 


_ .  implead one another, or any Stranger, in like Actions as are pro- 
_  ſecnted in the King's Bench or Common Pleas. 


The 
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| The Judicial Part is « Court both of Low and Equity; and the | IE 8 

Juriſdiion of the one Court is as large as the other, both being for 
the Benefit of the King, or where the King is concerned, 


1. The Court of Common Law is in the of Pleas r 
Courleiaf the Common Law, held Coram ponibis only. "Here » See p. 20- 
the Plaintiff ought to be ia Tenant or Debtor to the King, or ſome !**- 


or. Ls Minus ; the firſt ul generally uſed ; and both go * + 
— Wales; where no Proceſs of the King's Bench! or Common P 


ought to run, except the eee Torn: . Ri 2 2. ch. 1 
ind 33 BL f. 4. 39. 3 65 


EET 
"_ „ Ys © (9 id) 1% #21 Prater 4 
2. The- Court of pero ye ITY 
before the Lord High ods, Chancellor and Under - Treiſurer, 
Lord Chief Baron, and other Barons of the Exchequer: / [As the 
Treaſbry is how in Commiſſion, the- Bilwin-this Court are directed 'J 
to the Chdneellor of dhe E er, the Lord Chief Baron, and The 
other Barons; but the Chance never fits, unleſs the Barons are 
equally divided in Opinion, in which Caſe the Chancellor 


down, and hears the Cauſe, and gives his Opinion. The Manner of 


their Proceedings is almoſt according to the Practice of the : 43.73 


Court of Chancery. But the Plain mut Ker forth in his pl.. 
That be i a Debtor to the King; but whether he is ſo or 10, it is 7 22 


not material. In this Court the Clergy frequen o exhibit Bren _ 
Bills againſt ſuch as refuſe to pay them their Ti 


es, prac 
Defendants ſet them forth upon Oath} to prove the Payment 
them, &c. And here the King's Aztoraey may exhibit'Engli/b Bills = 
for any Matter concerning the King. And any Fertön iered in 
any Cauſe at Law profecuted againſt him on the Behalf of * ö 
or any Patentee of the King, may exhibi his Bill 2 che 


torney General, and others that are intereſted in the © he 
1 ity. bf 41577 4 tn as Eu ti £ 2 


Tha eating Proceſs is a Subpena, it de ben b beg ms © 
By: r: | 


* eee and" Tentht f db. Clergy , 


of the' Court of 
[See 13 EY. cb. 4. "Lond ws habe 0 G Fife n 
Accountants Land are liable to the 


. 
W 


, 


— aw. i 


7 


15, How vent of the | 19 05 
King's Debts.] „ 1% 23g e dh; ;wtwif nh a 

5 6 N. 4. ch. 31 Gee wmey be 5 6 t 
counts of Sheriffs and other the King's 4 7 1 

To ſpeak exactiy, there ate Seven Courts wide Cbüft of Ex- 4 lat 11. 
22 (via.) the Court of Pleas of of Cominon Law, the 

uity, the Court of Accounts, the Court of Recti jp ge 

« Exchequer-Chamber, (being the Aſſembly of kl 
England to debate difficult Matters of Law,) the Court, of 
quer-Chamber N im the Court! of Exch = 
Ed. 3. St. 1: 31 K ah, J. 36 U SY 
G. 2. ch. 4.] "The Gouft of Barker Ste cyl 

the Court of King 's Bench. dee 2 E.. eyes 33 8 5 

— — infler, 5 C0 
King's Bench, Common Plrar, and the Exche N be 


Courts of Record, exce c the Equi NS 
Exchequer, | P 7 me 
gib zi lag, fo 710 tial yi 207 er vnd Te *. 


Lo 


On 


—.— to hin. The Leading Proceſs is either a Write b ef >See of Win. 
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= 
% 4 


— 


492 An Inſtitute of the Book IV. 


Gene court VIII. The Court of * Chivalry (or Court Martial) the Fountain 
Ccrclisdal of the Martial Law, is next to be conſidered. It is now held at 
4 lutt. 123. Doctors Commons in London. 
i Inſt. 7. .. The Judges of the Court were the Lord Conſtable of England and 
a the Earl Marſhal of England; | Marſhal. is _—_ Marc, in 
b 1 Lev. 230: Saxon ſignifying a Horſe, and Schale a Governor. © But no the 
586. Parl. hole Office is given to the Earl Marſhal, except in Matters touch- 
| 2 Salk. 553. ing Life and Member, which muſt be before the Conſtable and 
7 Med: 125. Marſhal ; a Conſtable being appointed for that Turn only. | 
I led. 17, . The Grant of this Office is by Letters Patent, to exerciſe by 
128. himſelf or his ſufficient Deputy. | 2 * 


veg Then © Attendants on this Court are the Herald, N created by Letters 
Book 2. ch. 4. Patent. Of which three (now four) are called Kings at Arms, 
= 4 Int. 125, the reſt are Purſurvants. Theſe Heralds are Meſſengers of War 
% 17 and Peace, ſkilful in Deſcents, Pedigrees, and Armories, taking 
Care of the Genealogies of the Nobility: and Gentry. Their Learn- 
« 4 Toft. 126. ing in Deſcents and Pedigrees, ,*, upon. juſt Proof, may be a Mean 
... KK 
dence, ch. 4. n d 
pot.” © * Marriages, Chriſtenings, Funerals, Feaſts of Great Perſons, upon 
e 1 Lev. 230. Requeſt. * 8 to have the ſole Power of painting Arms, 
4 Mod. 125: marſhalling Funerals, Cc. AE aft aut ion 1 
58, 59, Ke. They were incorporated by Ri. 3. and afterwards by King Philip 
N and Queen Mary. n l al r 
vow 35% The Juriſdickian of this Court is declared by 13 Ni. 2. &. l. 
ger ch. 2. (viz.) That 7 2 — Mos — — _ of 
* 2- Arms and War out of t m, and alſo of Things th, ar 
71 19M. 261.9. 0ithin the Realm, which cannot. be determined er feed by the 
391.b Common Law, with other Uſages and Cuſtoms to the ſame aþ- 
3 late 12, Pertaining. [See 8 Ri. 2. ch. f. 
124, 134. Out of the Realm, i. e,) In foreign Parts beyond Sea. For upon 
the Sea e amet ex Cn Eo ee 
6 Rep. 47, But if the Cauſe of Action done out is tranſitory, 
4 © 2 an Action lies at Common Law, tho” done out of the Realm; or if 
12 Rep. 104. , . | a 
1 Int. 261. b. the Coutract made beyond Sea is for 1 jc" Act within the 
4 Inft. 134, Realm, that Part gives it to the Common Law. An — — 
14,14. made beyond Sea may be ſued here in England in what _ 
f the Plaintiff pleaſes; tho' it bears Date at a Place 1 
But if the Action is eriminal or local, then the © 
this Court. ; WE | wo | 
The Words, with other Uſages and Cuftems, ſupport the Claim of 
this Court, to give Relief to any of the Nobility and Gentry, that 
are abuſed 12 7 — of Honour; and to keep up the Diſtinction 
d Degrees o ity. e * 1 5 ä 
> 1 laſl. * The Proceedings are according to the Cuſtoms and Ulages of 
lad vag. the Court by Witneſſes (and formerly by Combat) and in « Cid 
"opt py mary Way by Petition ; and in Caſes omitted according to the " 
4 Inſt. 125. Law, and Law of Arms. T upon Attainders, here can 
no Forfeiture of Land, or Corruption of Blood; 


_ By 1H. 4. ch. 14. All Appeals, for Offences done out of the 


Realm, are Kapur x'w big Sr gon Marſhal ; but not Af- 
pate Offences within the Realm, 7 
* 4 Int, 13. All Appeals in Caſe of Arms or Heraldry from „ 
301. Sentences, are to the King. This Sort of Appeal is different 1 
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CHAP. I. 
an Appeaton an Offence This is a Removal of the Cai to a 


Laws of England. oy | 1493. 


For tis Cor i grown much out of Repute, and hath little or 


no Buſineſs. For, 
By 26 H. 8. ch. 1 35 H. 8, ch. 2. 5 & 6 Ed. 6; ch. 11. 
en of . Treaſon committed out of England 


All Treafons and Mi, 
be ihquired of in the King's Bench by a Jury of the ſaid County 


where the . ſaid Bench ſhall or in ſuch Coun a , and be- 
fore fuch Perſon as the Kg Pall pond. by Calles 


IX. - The Agmiralty Court (Curia Admiralitatis) is holden at Of the Court 
Doctors Commons in London. Admiralty Seffons for Trial off Amity: 
Malefactors on the Sea is held in Southwark, [or in the Old-Bathy.] 

+ In the Admiralty-Court are ** 1 (RI 2 nf * 
ge 8 a Doctor Civil Law) Two ert, + Lal. 147 
n je = a Marſhal. 

> It is not allowed to be any Court of Record, becauſe it proceeds 1 136. 
by the Ciuil Law; and therefore the Jud ge has no Power to take, 
ſuch a Recognizance as a Court of 21.4 8 [2,] Yet this 3? Ov. 685, 
Court may e 925 4 

The Proceſ and Proceedings are in the Name of the Lord / ” fx 
miral, ulation hel, NY oe Rene 8 enter into 
Sti dr Bail by a A ing. 
" om (or y Recognizance) ppearance, 12 Ty 

Beſides the Civil Law, the Matitime Laws of Rhodes, and Okres f WY 
are made Uſe of, 

It hath * Yuriſdiftion and Power to determine all Maritime f. Male 
Cauſes, or Cauſes ariſing wholly upon the Sea, out of the Juriſ-1as 260. 
Fen Sd ana Son Land, is void. 1 Erzi. 

A Judgment on a u tis no Part: a 
of the Sea, where one may E Nen. Abe. 
ter and the other. * So Note, That on the Sea below the Low- 53% . 
Water Mark, the Admiral hath ſole and abſolute Juriſdiction. But“ Tas. 140 
between the High- Water Mark and Low-Water k, The Com- 41. 
mon Law and the Admiral have Juriſdiction by Turns ; one winken fat 113. 
the WW, the other u But if the Water is within a} jug 124, 

ty, Common 


w claims the ſole Juriſdiction, 138. 
The Juriſdiction of the nn Statutes, „eiche, md. 135. 
cannot be diſ with by any Nen Obftante ; becauſe All the 16 17. 
King's Subjects have an Intereſt in the Jur Alon of the Admin | 
By 13 Ri, 2. ch. 5. The Admirals and their Deputies ſhall nat meddle | 
wit za but only with Things done upon 


the Sea. 
ally hath no Manner of C- 


By 15 Ri. 2. cb. 3. The Court of Admiralty 
fence of arr Onto, or of any r 
4 


0 , either by Land or Water, 
ws of 5. 1. e. N 


22 Nt by the Sea; bu of - Flotſe tam, '* 

v y 3 ˖ am, »1 
ind Lager be hath Jurifdiftion, he They as bs end pt Sea. , 
But to go on with 15 Rich. 2. 

| Nevervbelſi, Of the Death of a Man and of Maybecn die in" 
Great Ships and hovering in the main Stream 4 Rivers 
only _ 45 es of the ſame Rivers next to the Sea, and in 
none other- Places of t ſane River, the Au, fall bone yg 


Zance. 


ed 217, 
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ZAnce. And likewiſe to arref Ships in great He, i 
Voyages of the King and Kingdom; and. ſhall alſo have off th gar 
Fuck Fleets, during ſuch Voyages. _ 


Note, That the Lord Admiral hath greater r in Cale 
of the Death of Man * of 8 than in 8 8 

By 2 H. 4. ch. 11. 13 Ri. 2. c 15 con that 
1 ws, Common Law ſhall be wy ainſt the Admiral oF 
his Deputies, And the Party grieved by the Non-Obſervance of that 
Statute, ſhall (by Acrion upon bis 27 1 recover double D 
againſt the Proſecutor in the Admiralty ; and the Proſecutor ſhall <4 
forfeit Ten Pounds to the King, being thereof Attainted. 

As to Contracts, the whole is to be done upon the Sea, . 
Part within a County, to give the Admiral Jurifa riſdiction; Tunleſs it 
4. Ray. be for Seamens Wages ; * or againſt the Ship for Neceſſaries for the 
398, 632, Ship, or for Money to buy them, during the Voyage *, „ and for 
b 1 14. Ray, Which the Maſter hath hypothecated it.] For where Part of the 
"132, 578. Act is done, or is to be done in England, and Part gut of the Realm, 


Eg Ray. that Part that is, or is to be performed out of the Realm, ſhall be 


992 
©1190; 261. b. tried by a Jury, if Iſſue be taken upon it. As in a Covenant 
4 Inf. 134. Charter-Party, that a Ship, ſhall fail from a Place in England 85 


1. 1. Place in Spain, and remain ſome Days; if the Iſſue or Queſtion ib, 


6 Rep 47, 48. Whether the by failed thither, and remained there ſo many Days, 
r Roll. Abr. it ſhall be tried by a Jury. 80 if the Contract was mage beyond 
Lott: 533. Sea, for doin of AR, or Payment o Money, pay this King- 
ET 4 Ink FR dom; or if the Contract is upon the Sea, and not for a Marine 
139, ** Cauſe, as to pay Money in England. For where Part belongs to 
213, 613. the Common Law, and Part to the Admiral, the Common Lay 
1 Roll. Abr. ſhalll be preferred. But the Admiralty-Court may award Executions 
ivy diag a. upon? Land, or. within a County, for oy is not to old Pha of 
+ Ia. ras. any Thin ing ariſing upon Land. Upon eters Miſſtue or Repuſſ, 
Abe. it may alſo award Execution upon a Judgment given 17 Sea. 
2 K This is the current Opinion among the Common Lawyers o- 
cernin he Jor uriſdiction of the, Admiralty, But it is inſiſted on 
other Hand by the or that the Lord Admiral hath Cogni- | 
zance of Contracts made at Lan d, touching Navigation and Trade 


2 1s 0. Abr. by Sea. * Jt is allowed, on both (Hy that the 2 Admiral 2 


Cognizance of Seamens Wages. at s not of the ages of a 
4 1 — 146, ter of a Ship, unleſs the Woes [Pot them is made on the 
wy 181. [8 ee 4 5 N ch. 16.] and that He hath Power ROE FO 
4 of. 145, but it is infi ie Fn He hath 9 of N hs 


| Salk. 31,&. in Ports ny N Naviga Fl Rivers; ; Ing, yan, 
wy Key. Perſons, Ships, Goods, epa of Free Paſt unlawful Fi 5 


1 oy Ray. 08s. and alſo Cognizance of Contracts and- 3 "Things dons be- 
yond Sea, relating to Navigation and Trade by Sea *. 7 

mg 58. The Common N ers do not pretend to haye Cognizance of 

1 5. All ins and Contra made vpan f che Sea, or beyond Sca, but 


aged. ſtable aol | , and ſome under the ORE; * the L 


22175 Admital. yg 
134, k See 2 H. 5 8. 1. ch. 6 Conceipji A Oi 
7 vators of Trad and Safe Conduct 481 r 

8 El. ch. 5, Upon al from en erroneous s Sentence given 


in this Court, the Sent OO 4 Comm! 27 
Chancery T be e e * * 


3 


—— —- 
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 Arnhg — inferior Admiralty Courts, their N are 
— High” Admiral — Court. But the Lord War- (9 30 
den of the Cinque Portt *'is Admiral there, and hatlr the JuriſdiQtion . See Ck. #; 
of the Admiralty exempt from the Adiniralty of England, rot. 
In '& NM. Seſſ. 2/ ch. 2. Comtnifſioners 9 Sh, 
2 and 7 Jriſdittion as the Lord Admiral. 
By 11 12115 3. ch. 7.  Piraties am Felmies' committed 1 


— Alina? Bet Fur De eg Er 4 
N ment. 7 2 5 


or upon Land, in any g, Hi A9 — fr ng to he 


Ports or Factories, by Commiſſion 
But fee 4 G. 1. cb. 1 58 — 2: 75 "a 
Pi 


miralty. \ The Acceſſories in Pirucy 

FOR ab. 24. Wa more effectual Soppreltin 8 

And alſo 22 Geo. 2 33. For amending, explaining, 

ducing into one AR of Parliament, the Laws relating! to 1 85 
vernment of the King's Ships and Forete dy Sea, Whereih the 

cles for their Government are ſet out, and Admire are 


Fra + Olin Commiſſions' for holding e 


Matin Tor t h 
wc a roll lf re "Port, Ker hs Ye n 
X. The Court 6; H 


chains. we A 8 

Fords or Rap v ſon 

the Lori Chancellor. ' u "tht aid Con fon 
e ang gc ſors ai 
Offences. committed at Sea, or 


bath dion, "and" by" 
LK 


ee Fo 


lein la u 91 * - rn ASK 
* The AR of 35 H.8. cb. 2. or 
the Trial of Foreign Treafons, or df 
Realm, does get take away the 28. H. g. meds 


ſons done upon Art 

Beſides, by * to 75 e 0 T1 

clated to be ſtill in Pee 

" By x Ann: ch. 9. © 

rorng 1 70 Sea, — th tbe | 

tried in ſuch Places as be bi 

and according to the 28 H. 8. on nes 2260e King . Gprmiſn, $07 0 gr go 

By 4 Geo. 1 ch. 11. Pirates, Nba, arid Rubbeys, © "MY 


11 & 12 W. 30 ch. be tried accordlin | 
— u 


AE the k 


concert 220 IP .* 


4472 
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- 6. ch. 11. glatt. 261. b. 
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4 Inſt. 158. 
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| One Juſtice eee e lee te. 
[See 34 & 35 H. 8. 


b 1 Init. 293. 
a. & b. 

2 Inſt. 498. 
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185, 291. 
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27 16. 27. 


XI. « The. « Court. of -Afizes: (from. Aiden, to . 
Court wherein the Twelve Judges, (via The Juſtices and Barons 
8 f the Kin Courts 7 Weſtminſter, are — | by Commiſſcn 


and Criminal in ev 


o try all 


except w 
Progreſs, into the ſeveral Counties. is 
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iy of Engle, 
3 W, where the King's Courts a Re Revond. do fit, and 


here his :Courts for. bis Counties Palatine are held. The 


i eg Cirauit. Theſe Cir- 
cuts are fix, to each of which two. are appointed. For 
are four Circuits, inches what 16 called the 


1 * 199 ES may. appoint Tx: Perſon korned.in 


udges are to - 7 by the Sheriff of each 


and his, under Officers, if he is lem. or negligent: in his Duty, 


ke Jo may fine him. 


e Judges: of Alte came into, the Place. of the anticnt » Juſlices 
in Eyre Juſliciarii ITtinerantes) about the Time of Riob. 2. who 
tried Titles of Lands or Goods, and all Treaſans, Felonies, &c, going 


round the Kingdom once in 


c The, 


> "44. 
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determing rec and all Manner 
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Parliament, whereby, Juriſdiction, Power, and Au- 
ferred. on others. All Commiſſions of New Invention 
are againſt Law, until * have Allowance by Act of Parliament. 


and Ferber (to bear and. dert. 
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Commiſſion of Gaol- Delivery too, 


e Gat but upon TadiQtments ken before them- 
n. 275 the Authority of Commiſſioners of 


Felonies and 


ſo as the Reſt cannot act 
. Ed. 3. cb. 2. 


or 4 
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#2 Inf. 568, ede K =y POINT Gees only to 
* Fo he Take themſelves, of gn Clerk of the Aſte aſſociate, they 
H.P. C. 158, 77 e re e the. Gap, gan i 
14 og Offence whatſpever, and y he is indicted ; but 
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hl before 1— ler 27 hd. 1. K. 1. 6, 3. 34. ;. 
4. 2. and 10. 1 Ed. 6. ch. 7. 1% 2 Fh. & Mar. che 18. 
And 2 & 3 Pb. S . b. 1 e r 2 As cl 33 H.. 
cb. 24. frets 5 h l It 
ba Au kt en e 
3. By a tone 13 Gretel 5 themfelves. only, an ; i Inft.264 8. 
the Clerk of the Aſſize, 45 take Aſſiaes ; upon which Account they . 2 Infl. 482, 
are called Juſtices of A ak = of —— 18 = do, 4 Lit. 156, 
Right upon ere «fon (called Affizzs): brought thefote 287. 4 
—— by fach as are wrongfally thruſt out of their Lands. . Theſe mm 
Writs were frequent heretofore ; but now Mens. Pyſſe Mons ane 12 Rep. 32. 
ſooner recovered by ſcaling Leaſes upon the 3 + riaging 3 Jur. 
Ejectmentsꝰ, the Defendant, agreeing to confeſs Leaſe, ad Hk pc 
Guſter. Divers Acts of Parliament have given thera great Nabe 2. ch. 7, 
rity in criminal and civil Cauſes. — * 
Hereunto belong Commiſſions of ation, for! ebene ta be le. Crompt. Jur. 
aſſociate, or to be joined: to them as fellow Juſtices 5 Writs oA. 08, &c. 
nittance directed to the Juſtices, to admit them; the Writ uf S. e 
non. Ones, for the reſt to proceed, though the others do not comte. F. N. 185, 
And theſe the King may grant with reſpect to Juſtices of pot, 187. 
2 Se 1+ and Gaol- an a [See 27 Ed. 1 cb. 13. 
3 2 176 s nien ran ' TRAILS be 
Errors before Joſtices of Alle Gall bo redreſs, in chend King's © * Jur. 
Bench, and not in the Common Pleass. 
By 8 Ri, 2. ch. 2. and 33 H. 8. x bud None ſhall exerciſe the 
Office of Juſtices of Aſſize — 'Oaol-Deliyry, in any County where he 
was born er inhabits, in Pain 100 1, u does —— 
Officers in Cities or Corporations, or of, the. Dutchy,of Laneaſter: oi 
Yet the contrary has been often done by a Non O in the;Pas 
tent, But now it is declared by 1 V. & M. Sefſ. 2. ch. 2. That the 
pretended nora of oe Laws, or the ee ey * 
regal Authority only, is illegal. 88 
e 27. The Chief pe and Sion ae Boxed, 1 phe 
the Chief Baron and otber 1 | any other Pere 
ſen learned in the I aw, _ 5 the Fr of uftice of Oyer and 
* ox Gadl- Delivery, in any County for which be ned, 
. bis * * e or hon wa, 4 
Caunty.] 0 
„ in 2 wo T Sia * , 
4. By Commiſſion (or rather "I of * 8 Naas, direQed u tO) + + Tod. 420, 
* Judges and Clerk of Afſize, who are therefore called 2 
of Nif Prius. Their Authority is annexed to the Juſtices of Aſſize. to, 61.” 
lt is called a Commiſſion of Nif Prius from a judicial Writ of ; 
Diſtringas, whereby the Sheriff is commanded to diſtrain the 
impanelled Jury. by by their Lands, to appear. at Weſtminſter at a cer- 
tain Day in following Term, to try ſome Cauſe, Ni Prius 
uſticiarts Neſfri ad Afizas endas Venerint, & unleſs) the. 
uſtices of Aſſiae come before Day to ſuch e Place in ſuch &. 
County, where the Cauſe is triable. The Entry 1 ip the Plea-Roll 
of the Reſpite for Default of Jurors; or Continuatce to the; ut 


Term, hath the Clauſe N Prius, Oe. de deute 
00 „30. For Wy ain ar? 


l ; TY, 10 : TT 
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" Civil Cauſes grown to ifſue (or Where Suit is conteſted, and 

the Fast ready to be tried) in the Courts at Weſtminſter,” are 'brought 

- down in the Vacation, before the Day of Appearance appointed for 
the Jury above, into the County where the AQtion is laid, for the 
Eaſe of the Plaintiff, Defendant, Jury, and Witneſſes, to be tried 
there, which is uſually done in two or three Days. And then upon 

1-1 'the Return of the Verdict, given by the Jury, to the Court above, 

the Judges there give Judgment for the Party, for whom the Verdis 


+214. Ray. is found. The Authority of the Judge of Nif Prius is by the 


£143: Commiffion of Aſſize; for by the Statute of N., Prius 13 Ed. I. 
. 30. which. "ny, the Trial by Ni A it is to de before | 
7 7 n a , 10 Bd. 2: . 6% 30 14 

bete 7 . 4 H. 6. ch. 1.] 

8 18 El. ch. 12. The Chief Fuſtce or Chief Baron, or in 
their Abſence two other Juſtices or Barons, Pd 12 Geo. 1. ch. 31. 
any one Fudge] as Juſtices of Nifi Prius for the County of Mid- 
- dleſex, ſhall try Cauſes upon Writs of Nifi Prius, upon Thi joined 
in the King's Bench, Common Pleas, or Exchequer, in the Term- 
— ara * . Geo. ws "i 18. fen Days (wad each 

erm. 

Tho' Trials by Nif Prins | are for the Eaſe of the Parties, Jurie 
and Witneſſes, by ſaving them the Charge and Trouble of coming 
* to Weſtminſter ; yet Tos Matters of great Weight, or where the 

itle is intricate, the Court, upon Motion, will retain the Cauſe 
to be tried there; and then the Jury and Witneſſes in ſuch Caſe 
muſt come up to the Court at 2 eftminſter- for the Trial of the 
Cauſe,” which is called a Trial at Bar. The King hath his Elec- 
tion, to his Salto at the Bur, or in che Country, ad 
Court he pleaſes. | | 


* 4 Ind. 170, 5. By Commiſion of the Pract i in every / County of their Cirenit. 

Da. & 3 Au Juſtices of the Peace of that County, where the Judges have 
their Aſſiges, are bound to be preſent. And if they make Default 
without lawful Impediment, the Judges may: ſet a Fine upon them 
for their Neglect. 
Note, That there is 6 Coen 6f e Nest Oyer and 
Terminer, and Gaol-Delivery of Newgate, held eight ſeveral Times 
in a Year for the City of Londen and County of Middleſex, at 


E e in the Oba where the Lord layor is the Chief 


Judge 
Dt ee ben 14 Virwe of which the Judge 
in their Circuits execute their Authority 
4 Inſt, 165. But if Juſtices ſit b Force of a Colamiſion, and do not adjourn 


Serre Jur. eh Commiſion, it is determined; if the Commiſſion has no Time 


limited for its Continuance. Thoſe that fit by Virtue of a Com- 
miſſion are not countermanded by any new Commiſſion, unleſs the 
new Commiſſion be ſhewed unto them, or proclaimed in the County; 
or unleſs the new Commiſſioners do fit by Foree'of the new Com- 
miſſion. [See a & 3 Pb. & M. cb. 18] 

By 9 Ed. 3. ch. 5. The Juſtices Aſſize, Gaol-Delivery, and of 
Oyer and — Hall ſend their Records and Proceſſes to the on 
— to be kept in the Treaſury, &c 
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1 Ed. 6. ch. 7. No Proceſs or Suit before any Yuſtices of f Aﬀeze, : 
Gaol- Delivery, Oyer and * ·[„ yr . of the Peace, or other 


[See.11 H. 6. cb. 6.] 


By 1 An. St. 1. ch. 8. — Adize, Oyer--andTar- 
miner, General Gaol-Delivery, or Aſſociation, Writ of Admittance, > '- * 
or Si non Omnes, or Aſſiſtance, o Commiſion of the Peace, he ain 
—— ee DAT N. * REI 

$. e 7 27. hs 

hot = vary For hs Aﬀies at Carliſle fo for e 
County of Cumber 1 Geo. 1. Cb. 37. For holding the Aſſines 
for the County of Curnwall. 20 G. a. cb. 21. For holding the 


r= ra 21 G. 2. cb. 12, Wen 
Bucks 


| | 1 0 I * 
XII The General or * + Quarter S fes, of the Peace i a Court og f. Cru 
Record, held every of the Lear, in every County, | before. Seticas. 
two or more Juſtices (one Quorum) for the Execution of their Au- Lamb. 
thority, given them by the Commiſſion of the Peace, and ſeveral . +. 
Acts of Parliament. In ſome of the larger Counties the Juſtices 
F 
ſions in each Part. r 

By 2. H. 5 St. 1. ch. 4. — mted to be 
kept four Ti Times in the Year (viz.) In the firſt } Week after Michael 

mas-Day, in the firft Week after Epiphany, in the firſt Week after 
the Cloſe of Eaſter, in the Week after - the Tranſlation of Thomas 4 

Becket (being the 7th of July) and oftner if Need (e. 

But Cuſtom, contrary to the Rules of Law, prevails againſt this 
mew in ome Counts, eee eee 


14 H. 6. ch. 4. The ces of Middleſex are not ob _ 
ous — * 2 . rw 4 ke ied 
32 H 4 | tie Counties alatine Cheſter 
end Laveaticr are * he Chunies Palatine of Ct | 
he Seſſions may — Days, yet the Record 


| tion, chat the deko was holden at" ns cermin Day Bene 
the- firſt Day there. 
The Place for keepin rere 


2 — ncipal Towns in the County, according —.— 

hn meyer are This being agreed oo, the Seffions 

to be warned © by Warrant of two or more Juices (one Oral. f Bo 
directed to the Sheriff, thereby commanding him to ſummon a '*3* 
Seflions:of the Peace, to return a Grand Jury before them or their 

Fellow Jaſtices, a a cratain Day. ead:Placey and to give Notice to 

al Stewards, Conſtables, and Buliffs of Liberties to attend. And \ Lamb. 


of their Fel an S 
of their F — i Writ out of r 
— 


8 (vor pres) . Sino for Ang 


By 1 Geo, 1. ch. 26. 25. Juftcn . — 
for taking the Oaths fo the King. — he. 
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i Let us conſider the OE that eng this e 4 its 5; 9 
riſditin. * | M 
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1 There od Dd of rp 
a 2 Inſt. 64. The * Cu/tos Rotularum, or bis Deputy; Told, the 1 5 
8 185, all Bargains and Sales by Deed indented and inrolled, and Fa — 
1 Records of the Seſſions, and of the Commiſſion of the Peace, | 
37 H. 8. ab. 1. 3 & 4 Ed. G. ab. 1. bY 
d Dale. ch. d The Juſtices of the Peace; who are to theis Ca 
185. P. 513, zances, [See 3 H. 7. cb. 1. 5&6 Ed. 6. ch. 25. ] and Examina- 
Tot Laub. tions taken by them, and to hear Cauſes, Cc. See 12 N. 2. ch. 10. 
Book 4. ch. 3. 2 H. 5. St. 1. cb. 4.] If any one does not attend, or does miſbe- 
Hos C. have himſelf, the Court, as a Curt, upon an lodiftanent, may fine 
B. 2. p.q1. and impriſon him. [N. As to one of themſelves.] 
The Clerk of the Peace; to read the Indictments, to enter the 
Acts of the Court, and to draw. up Proceſt. He is Deputy to the 


Cuſtos Retulorum. If 
By 1 W. & M. Seff. 1. ch. 21. The Clerk of the Peace is to be 
$1907 24,0 . by the Cuſtos Rotulorum witbaut Fer or Rætenbd, di Pain 


e forfeiting dbuble Value of the Sum or Rrward: given, and if 

; | * Lk Cuſtes and Clerk being diſabled to enjoy their Places. He is to 

bold bis Office Quam diu ſe bene Goſſerit. Bur for: miſdemeaning 

8 if, the Juſtices in Sefpons may diſcbarge him. And then the 

Cuſtos Rotulorum it te . another Refidint im the County, or on 

Default the Juſtices in Sgſſions to appoint one. See æ H. 8. ch. 16. 

838 W. 3. eb. a "Fm 1. eb. if and 22 n ch, 46. 
Ira. ö N reren 

The Sheriff, or his Deputy; ; to return. Inte, to recine the Fins 
ſet by the Court on Delinquents, Se. 

Coroners alſo muſt attend, becauſe they 2 to Exigent, 
and in ſome Caſes have Power to commit; ſo the Gaaler with 
his Priſoners. [See 3 H. 7. cl 3.] The. Governor of the 
of Correction, to give a Calendar of ſuch Rogues and diſorderly 
Perſons; as have been committed, aud to receive. thoſe that are 
committed by the Court. [S +7: Fa. 1. cb. 4.) The N of 
Hundreds and Liberties, to return the Seſſions Proceſs j the Con- 
ſiables: of Hundreds, &c. to make a Return of their Warrants, to bring 
their own, Preſentments af what is amis in the County; and 
| thoſe Preſentments which they receive from their petty Con- 
I 25 N ſtables; Treaſurers of the County-Stock ; all Perſons that are bound 
+ | by \Recognizance- to appedt and anſwer for chemſelves, or to give 
| | Evidence or proſpeute; all | Zurors (of the Grand ot Petey Jury) 

nenen on eee e eee 


* 1 Lev. 159. EE ens. Sake alles 
all that attend upon a Court of Record. So that if ſuch a one is 
| iu = Frogel e e ere We 


1 14. Rays. 2. — * of the Jaſices in Seffions confiiv.in bearing 


426. and determinis Felonies, Treſpaſſes, and other Miſdemeanors þ 

againſt the publick Peace, mentioned in their Commiſſion, or given te 
* 2 Str. 1256. by Statutes *. Upon Conviction in Treſpaſs, this Court may ſine, c. F 
| P 


* tho they have Power to hear and We Wer uſually 
| | A 
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2 o only Tech Laroenes other Fllen bang of Ce 
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8 which by particular Statutes ought | 
to be proſecuted in this Court *; as concerning Alchouſelk » » See Lamb, | 
and ſelling Ale to an unlicenſed Alchouſe-keeper, Baſtard-C ch 22 N 


——— Butter and Cheeſe, Bakers, Bridges nn Tu. 


r 0 

— Ape — Mal I 7 
Recuſants, Raiſin —_ 2 1 Str. 48, 

— Wages, Weights, and Meaſures,” s 8 


ment, the Wages — taxed, Titaſurers for the County-' 
Stock are to be appointed, und the Prices of the Carriage of Goods 
ate to be fertled. In Michaela Seffions, the who ate to 
controul the Eſtreats of Sheriffs, muſt be choſen by the 'Cuſtos Ro- 
tulorum, or by theiBldeh of the Ryoyichs 3- or" the Prices of Vidhials | 
may be them aſſeſſed, or at ⁰ mike 97 
© One oaght not to be indi 0d died eee N.. 75 Cv. 438, 
Beſides Trials u Tron 2, i. e. where the takes Iſſue; or 448. 
denies the chief N Indifment, or che Point of the In- ETON 
r . 
which if diſobeyed, they may bind the Delinquent to a nd t 568 
anſwer the Contempt, or immediately commit him to er. 
Obedience to the Order is But an Order of the 0 
deſſions may be removed by a Writ of Certiorari into the King's pens 
Bench, and be quaſhed for Inſufficiencies the Order; * 
or it may be ſent back again by Procedends. . of Words are 
not required in an Or dur of Seffions, — — „5 
5 Geo. 2. ch. 19. which obliges Fuſtices at 
— — to the Merits, EET 

—— 


for Diſc * Dult. ch. 
arch of Bufineſ, Kade Sas Jaſkice make 85 P. #48 
a doen reds ord 4 +20 
are " 
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— þ Acorns 


to get Information of the Stats of the 
Books of 'Re@uty, nd Vie, OR 


LN — * 
ch. 36 the Pics or bis De- 


* 4 * 'Q t Sefions withi th . 
Linaks. [See of Twice of the Pace, B. 1. ch. 7. ante. I . 1, 


ue e e: di yas 94; dach 1681 


Of che de. XIII. The eben . Turn (kom Tau, « Giri) is 4 Court of 

rife Tam. Record, held in the re twioe Vear, 

* (via.) within a Month after Eaſter, and within a Month — - 

Hawk. P. C.chaelmas, for Criminal Cauſes; | n heid at any _ 

B. a. ch. 10. Time, the Preſentments there are void. | ¶ See Charta, chap. 
35. and the 31 Ed. 3. St. 1. cb. 15. ] 11 is the. Ki 

throughout the County, though it is held in uticuhar Hun- 

dred, ¶ See the Statute of Markbridge, ch. 10. ] and the Sheriff is 

Judge of it, as of a Court incident to his Office: The Stile of this 

Court is Curia viſus Franci plegii Domini Been — A. = 

Vicecomit. in Turno ſuo phimo die, &c. + 1 |. 

»» Inf. 0. All! Eccleſiaſtical Cauſes were antiently 72 * in de Tun; — 

4 Inſt. 259, and the Biſhop, with the Sheriff, did — Qrcuit e 

ns Year, through every Hundred in the County. ROY 

Thoſe Things are inquirable here, as are; inquirable i in ale. 

For the Court-Leets were taken out of the Turn. [See Mag. Chart... 

cb. 17. and 2 Inf, 32. 28 Ed. 3. 1. 9. 1 Bde, d 5d o 


| the Court-Leet, infre.] not: zl T At 
<3 Rep. 38, © An Offender here ſhall be amerced, — be'a Dijireſe. 


39- or Action of Debt for that Amerciament. , But the Shexiff maꝝ im- 
poſe a Fine on any, that are guilty of an Offence in the Face of the 
Court, and on Officers neglecting Day _ fps 5 lach Fa m 
diſtrain, or bring an Action of Debt. 8 | 
* 8 


Of the Con- XIV. The? County-Court (Caria; Gomitatun ) is held foes Moat 


ty Court. to Month by the Sheriff, or his Under-Sheriff, upon a certain Day; 


Tun ze the Month being computed by twenty-eight) Days, and not de- 
N cording to he — {See Mag. (dert. 6b. 35. nd -2, & f 
ch. 2 5% $91,330 ULAR nur 
It may — kept at any Place Wicht the County by-the Shetifß 
unleſs he is reſtrained, by Statute. 788 N. 3. cb. ag.] \ berry! 
+: Inft. 225, This Court is no Court of Recordy but only a Court- Baron 
4 Inſt. 266. The Erecholders or Suitors of this Court are the Judges, not the 
o Rep. 1112+ Sheriff, The firſt Proceſs is a Diſtringas, or Diſtreſs, till the Dov 
fendant does appear: but no Capias can iſſue from this Court. 
2 Inft, 312. This Court is for Civil -Cauſes, and doth; hold — © 
4 Inſt. 266, Party and Party, where the Debt or Damage is under 40. But it 
e, W. ought not to ſuffer the Plaintiff — often practiſed) to divide 
317 his Debt into ſeveral Plaints under 405, to empower this Court to 
2 Henv. Abr. hold Plea of it. For ia this Caſe the: Deſendant may have a. Pro- 
ai hibition. It hath not Cognizance of Trefpaſy Vi et Armut, becauſe 
a Fine is thereby due to the King, which it cannot impoſe. But by 
Virtue of a Writ of eee hold (Plea of Treſpaſa 
Viet Arms, and of any Sum an of all Add as Pestana above 404 
For this Writ is in the Nature of àa Commiſſion to the Sheriff, en 
Vicentieh, (i. e) belongs to. the Sheriff, is triable in the Coun 
Court, and is not returnabla. Ia a Replev! TN 
above. 405. yet if - reeboldvis by the Deſendant, this Court 
can procced no further 3 for Frechold ſhall. never be tied without 
Writ, therefore the Cauſe muſt be removed; as when a 1 
3 avow 
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CHa Laws of England. 


,voweth for Damge-ſeaſant, and the Plaintiff Juſtieth by — 

of Couumnon af Paſture. H 
A Coroner is to be ch ag in Sell an open County by the. 4 Inft. 266, 

Frecholders of the County, by Force of the King's Writ; and id to See p. 84. 


be preſent — — Judgment of Outlawry * upon dae. 


2 — 


the Exigent, after Quinto „ che lth Coum, iche 4.5 nd 
ſendant does not appear. A 11 ene e 5. . 1 

© Knig Bs of the Shire- for the Parliament, and. Verderors: of © a Inſt. 559. 
1 — 4 een ines 


11 H. . ch. 15. Tbe Qffences of Sheriff and Bailiſ in d. 
— lly-entring Nlaints, and not warning the. Defendants: in 
County-Coutts, are examiuable ces of the Jong and. the Of: 
1 In 2 F Hence. Bel. | matt N 


See 23 Geo. 2, ch entin in 
3 Proceedin ide wel E. and and Expences more 
Er a Three Conan Gall 


The Hunchvdl- Court i is held betone ee but the Of ge Huw 
N IN It is derived, out of the County-Court for 271 v.. 
the Eaſe of the Subject, and conſequently is no Court: of Record, 3-op® to 
having like  JuriſdiQion, _.,_ It may be held, e three Weeks. 6 Rep 12. 
. TRI 


XVI. * The 2 or 2 ic — Frank-Pledge,. (cm d 
Surety for Freemen) is a Court of Record, held before the Steward -*: 


of the Leet, that King may be- certified, by the View of the 5 vi. 7» 


Steward, of the Manners of the People within that Precinct, forthe 122. 


Preſervation of the King's Peace, and — Puniſhment, of ſeveral Of- 2%. 261+ 
ſences againſt the Publick. For this Reaſon every one muſt be 2 Cro. 584. 
within ſome Leet. None can be of two Leets, unleſs. perhaps one 80, 74 
hath not a General Juriſdiction. For then the Inhabitants within 29,29, 293. 
luch a private Leet muſt attend the Sheriff's Turn for all other Hawk. F. C. 
Matters, that are not within the of the private. Lecte 1 f f. 27 
If one's Houſe, ſtands; in two Leets, he is ſaid to be Commorant in 
that where his Bed ſtands. - The Precinct of the Frank-Pledge is 

called Decenna ; becauſe it commonly conſiſted of ten Houſes, 

The People did heretofore undergo great Trouble in travelling to 

the Sheriff's. Turn, therefore Leets or Views of Frank-Pledge were 

panel e Handeede dd eee 

to Mayors of Cities, Gc. out of the Sheriff's Turn. (See 12 Ed. 4. 

. 8. Upon this Account, there is a Duty in many Lects De 

Certo Letæ, towards the of obtaining 1 

Vet theſe Courts are ſtill the 2 Cours, ho I 

common Perſon, or to a Subject. 
the ame Days contained in the Charter, 2 72. 
uin or uncertain Days, according to Uſage. For it is faid, _ 
the Statute of Magna Charta (which provides that no Leet ſhall be 

holden but twice in the Year) was in Affirmance of the Common 

Law, and therefore that one preſcribe it, or that chat 

Statute, and 31 Ed, 3. K. 1. 5 to the Sheriff's 

Turn, and to thoſe Leets only, that have been ſince granted out of 

bs Tura not to thoſe that were before the sonne ä 


—— 4c — — — — 


* 
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muſt be kept in a certain and determinate Place with the Pricing, 
A Man may eſcribe ors Lent, to enquire of ons dg e Aller 
a 6 Rep. 12. The Steward i 18s the * Judg e, a8 . Sheriff is in the Tun. All 
8 Rep. 38. Freebolders within the Neis. are obliged to come to it, and all 
: Toit. 129 other People above the Age of twelve and under ſixty, ex. 
; * Peers, Clergymen, Women, and Tenants in Antient Demeſne. 
Stat. of \Markbridge' $2 H. 3. chi 10. 222 to 
"IE of twelve Freeholders at leaſt; to enquire 2 all 
Things preſentable. If chere are not twelve — 

be ſworn on the Jury, or any Suitors, the 42 ar — 

gers, that come within the View ot Precinct, to be of the 
or Jury. No one is bound te attend on the Account af his Lund 
Vithin the Profit, wee only in reſrett t l band Re- 

The- dd hath Power and Authority: in this Court, / 1. To 
elect Officers, as Conſtables, Tithingmen, Haywards, Ale-Taſters ; 
ow LA. e If the Homage are not the Blectors of Comm dn 1 þ 
© Offenders: by the Common L9w, not by 

= tatute gives Sue (8e 18 Bd; 2}: 2 wich 
Death. Petty Treaſons, n ſſes Vi e Armit arg en- 
quicedle ewwby the Jury, and may be proſented in di Courts but 
are not puniſhable here. They are to be certified by the Steward to 
e 4 Ia. 265. the Juſtices of the Peace at the next ns, © other Of- 


r nen ſome by Cim- 


«2 Danv. Abr. This Court hath Cognizance“, CY Law, of by Statute, of 
_—_ tipling in Ale-houſes, Miſdemeanors of Affrays, Af 
Cc. 


ſaults whereby Bloodſhed enſueth ; — Barretors, Bawdy- 
Houſes, rr to keep Watch 
and Ward, and to execute their Office upon chen., and Su 
Beggars; Defects in Bridges, Cauſways, and Highways Deſtroyers 
of antient Bounds to diſtinguiſh Pariſhes, Tithings, and Commons; 
Miſdemeanots of Bakers, that do not obſerve di Aﬀive'of Breads 
Brewers; that do not obſerve the Aſſiſe of Ale and Beer; Offences of 
Butchers, Curriers, Cottages and Inmates, Decenners or Suitors re- 


ſiant not a at the Leet; Eſtrays, Waifs, Treaſure» Trove, 
and Goods wrecked belonging ing, not to a Subject; Of. 
fences of Eaves-droppers, that: to hold a Fair or 
Market, Foreſtallers, Regrators, and In 2 
keeping Guns, Do 

Games, common 

and Cry a — of 


Higlers, Innholders, — give Lands in Mortmain without 
Licence, Millers, Night-walkers, common Nuſances j the Want of 
Stocks, Pillory, and common Pounds; Pound Breaches, Reſcous, 
Scolds, Miſdemeanors of Shoemakers,; Searchers and Sealers of Lea 
ther; thoſe that put Stone-horſes of two Vears old into a ramen; 

Offences i in Victuallers, falſe Weights,and Meaſures, Gu. Þ 
*Dyer 13,14. | Note, That a Preſentment in a Court-Leet, or Sheriff's Tarn, 
E 88. after the Day of Preſentment, fubjefts the Party forthwith 10 u Fins 
91, 158, or Amierciament, and is not traverſable, ALES) it toucheth the 


21ſt. 32 Party's' Freehold; as that one ought to cleanſe the Highway, by 


2 Redfon of bis Tease, Here the Courſe is to remove fuch Pre 


ſentment 


CHAP. I, Laws of England. 505 
ſentment into the King's Bench by Crtiorari, where the Party may as 
traverſe it. Neither the Torn or Leet have Power to try any. Man- 
ner of Traverſe. [See Mag. Chart. ch. 17. 1 Ed. 4. cb. 2.] 

The Frecholders in a Let may make By-Laws, relating to the 
Publick Good, for Matters within the Leet ; ahd they ſhall bind 

y one, if they are for the Publick Good, or for the Common- 
wealth. Otherwiſe if they are for a Private Intereſt, they bind 
- thoſe only in an to them, and muſt be in Purſuance of a 
Cuſtom to make ſuch By-Laws. | | 

The Method of Puniſhment is by Firie and Amerciament, which 
are incident to Court-Leets. e ent ane ped | 
A Fine here fignifies a pecuniary Puniſhment, aſſeſſed by the. cee 
Steward for an Offence or Contempt committed in Court, or by Pub- Compl. Co- 
lick Officers out of Court in Adminiſtration of theit Offices. A Fine 3 
is always to be aſſeſſed by the Steward, and is not to be affeered; 8 Rep. 38. = 
tho' ſometimes it is called an Amerciament. Fot a Fine the Lord 3% 4 BM 
may have an Action of Debt, or diſtrain of common Right. This zz | 
is the only Court that can fine and not impriſon. An Amerciment i 126. b. 
( Miſericordia, for it ought to be aſſeſſed mercifully) is a pecuniary. . B.. 293. 
Puniſhment, aſſeſſed by the Homage or Jury, for Offences com- 1 La. Ray. 
mitted out of Court by private Perſons, to be mitigated by Afeerors c 7": 
[from Afﬀeurer, to tax] affirming the Reaſonableneſs thereof upon Ns 4 "= 
their Oaths, where no expreſs Penalty is preſcribed by Statute. An loft. 126. b. 
Amerciament is always to be aſſeſſed by the Homage. And if an {27 *: 
Amerciament is agreed on, © the Lord may have an Aion of Compl. Cop. 
Debt for it, or diſtrain for it of common Right, and impound the 526. 
Diſtreſs, or ſell it at Pleaſure [i. But he cannot impriſon for it. OP Rep. 41s ; 
A Man cannot be amerced in a Leet for ſurcharging the Common, Coke's 
or for digging in the Common; becauſe this concerns the Private, con. Cop, 
not the Publick Intereſt, and belongs rather to the Court-Baron to“, All ate; 


Town. For originally they were not to puniſh, but to keep Men 23 
in hold. | 8 » oy: 
Note, That the greateſt Part of the Buſineſs of the Turn and 
oh hath declined for ſeveral Years, and is devolved on the Quarter- 
effions, * HP cot * 


XVII. The Court-Baron is a Court which every Lord of 4 Of the Coun 
Minor (anciently called a Baron) hath within the Precinct of his 9 1 
Manor. It is no Court of Record, and therefore County-Courts, , 28 3 


2 5 228 SH r 


2 


ous, Hundred-Courts, &c. are not of Record ; becauſe they are but = lot. f. 
Le- Court-Barons. A Court- Baron is an inſeparable Incident to a real; Reg 26. 
non, Manor, not to a nominal Manor, where the real Manor has been 6 5 * 
5 once deſtr by granting away the Demeſnes, or Services, It % 64. 65, 
urn, muſt be held by Preſcription, for it cannot be created at this Day, Coe, 
Fine A Court-Leet is not incident to a Manor, but he that hath à Ma- Compl. Cop; 
the nor may alſo have a Court-Leet, to be held within his Manor Y 925 

, by Preſcription or Grant from the King. And that which of a Public CPA RN 


Nature is tranſacted in a Court-Leet, when it is held with a <2 
ect, nnn as Private Matters ſhall | 


aN 


4 


be 


? 
4 
% 


499. Manor, and docs take a Sus ehh bans: US Hands; and before Ad- 


506 . An Inſtitute of the BgoKk*FV! 
= to, the. Coutt-Baron. Fo of Bfates by. Oy of Cart. 


2. cb. 1. ante. 
urt-· Baron muſt be holden on 195 Part of che Mayer. 85 
if 1 i is holden out of the Manor, it is 77 z. unleſs Fe 
to hold e MOR MARS for ally w hers the. ath yaa 
anors, Na 973 11 
4 Nep. 26. This © Court is of * Tg, Natures. . 1. By 7. Law, which is 
nies + . 12: the Barons or Babbel wrt, or the. Court-Baron that i is meiden 
+ lat rig. WÞ PII Maner,, of which the. Frecholders, being: is 9 0 not 
. Women) are che Judges, and the Stew ard anf 1 N =} 
d. Ray. not be;a, Court-Baron without, T > Sujtors a ty ury 
86. 5 10 Era is 8 a Wange wtf t 2 end. Years. Jy 
been but one Freehold üitor; it 51 not be intended that 15 
Manor is deſtroyed, but that it is ſpſpended pro "ay Ire 1 55 
This Court may 15 kept from three Weeks to bre. W. eeks. 
By Cuytom,, which i alled * Cuftoma 2 ou urt, though it is, e 
but very ſeldom. Ti de 8 omary Tenants and t 
- Copyholders, ; whereo ig Lord or his Steward is Judge. The 
Court-Baron may, de o this double Nature, and the Rolls contain 
Matter that concerns'both, or One may be without the other. But as 
there can be no Court-P 1 5 0 Common without Freeholders, 
ſo there cannot be a Cu N Copyholders, or cuſto- 
auf Tenants: And ew tb dit is not a Manor a With. 
out Frecholders, yet kh, 92 nor, that tlie Lord may ls 
8 Sc. for | 
„ his Cuſtomar e ebe bad out of the Manor. ET 
Fe Inſt 31. © "The F e of nc and | Outfangthefe to be 17 4 
8 e ithia, 8 are Ne Sed or gone. es 

:: the $ gen dae ſignifes to take gr. catc fe a Ro 
bad Lib, So that ite W CR ſignify a Privilege or rien granted unto 
Trag. 2. Lords of certain ce to j Thief taken within their 
1 Fee; whether ane of their own $775 hy ing in the Manor, or one 
biying, of of th e Manor, that is taken there, 

e N. ons N in Ys gurt are ty (IE the Steword, 
the. Lord's Tenants, and the © Pos h 
a wes 24 The Lord is chief in Place of. Avetorttys „Els Ad are 
9 11 49 tho' an Iufant, 2 Comme 51 5 img] in a N 1 : 

b. EXCOMMUNICA Ce tho” but "Tenant for Years, at tas 
A Ry ans, Sc. . Don nus % ee op! a lawful Lord 
of the Manor for the Time being, not only to make Admittances 
upon Surrenders I's Neſcents, but to grant. voluntary. Copies of an- 
cient Copyhold L apds which come into his Hands, Even the 
Voluntary Of ts T1 Cop y, made by ſuch particular Lords, ſhall 
din in; hath the Frechold of, Noa becauſe 7 he 
Site U 006. lawful” 110 for the Tine Ft: Diſſciſors, A _ 
1. 1  »Intryders, and others, chat ho” esche Ellates, ſhall not, bi 
others by their Voluntary Grants, enant at Sufferance ſhall 
not, bind 1 0% Wu f. be is in by, Wrong; . Admittances 


- made u renders ar N A apy 5 in oak 
1 9 t it be dea 

e icht; be 107 þ S 3 75 35 
r * 58. cel able. t oF do at. OF 5 ae a W or 


t 
< Roll. Abr. being is Leſſee for [iſe or an or Tenant, : at 7975 of 


1 mittance 


Cuſtom doth confirm to a Copyholder, the Law Will allow. him; 


termandad. But in the King 5 1 4 Steward cannot 


ck. 


CHAP: 1. 4 Tau- of Buga ; 


mittance his Eſtate is deterinined/ yet the Lord that cometh in 
above, ſhall be compelled to make 3 according —_—  _. 
Surrender; for there was Legitimus Dominus pro Tempore:- What mn ul 


thoſe Acts that are not ſtren ed by Caſtorti;' have no Ti 355 
— nuance, than the Lord's Eſtate continueth. And 5 20 mow. 


alien, and dieth, the Licence is deſtroyed and the! Power of All- TR” 
enation  ceaſeth. 2. a 
„Tbe Lord's Autbority doch oonſiſt chiefly; 1. In puniſhing 4 . 

ces and Miſdemeanors committed within re Precincts; abs for Nom Compl. G 
Performance of Cuſtoms; Breach of By-Laws, Ge. 2. In decidis . va 
Controverſies about the Title of Copyliold. Lands lying within his: 
Bounds ; where he may redreſs Matters as a Chanel in 

Theſe Authorities concern the Court · Baron; propetly {6 called. * 

in admitting Copyholders upon voluntary Grants, Surrenders, of De⸗ 

ſcents, which may be Fre by him out of the Manor; in hatt mi. 


Place the Lord pleaſeth. 4. In -giving Licence to? '©o holders, tou Rep 26, 27. 
alien by Deed, or to demi for Veurs, &c, fa 


5 2 59. + 
The © Steward (from Stede a Place, and Ward A Geste) is he. 


that in the Lord's Abſence ſitteth as Judge in Caſes of C ) © HE: Ca 
the Court (But he is only a Regi "wee Ax hrs keys Carty Mn: 


to otitet 1 
Plaints; Pleas, Surrenders, 7 me Boe Fealties, 8 50 to prove Fe- Ne 


ſtaments, and to commit Adminiſtrations of Perſons dying. within 


the Manor, &c. In the Lord's Abſence he alſo puniſh Offen- 1 Cole's 
ces, determine Controverſi redreſs Injuries, - Cc. hie acts forme=0 omp. C 
times in the Lord's Name! Stewards for th for the * Fart * Paten 10 | 
Appointments in Writing, for their Oates, ma waiſt laſt. 61, a; 
by Parol, or Word of Mouth, and they gal em iv until o 1 65; 
— retzihed 166. hay? n 

by Parol. Neither ean a Corporation make any ſuch Off ers 
Writing. Frith d Parot by 1 
dicial Act ſhall ſtand xe” his Authority"; 18 wor) Poms 
wrong Foundation, But Ain formeth as Cuſtom's Var no 
ment (not as Judge; as Voluntary Admittances, &c: end never bind. 

A Steward of the Court may take Sur render44n' any Place with-", 4 Rep. 26! 
out Cuſtom; but he cannot; at any Court holden out of the' Manor, : 


make Grants of Copyhold Eſtates, or Admittuntut, ante by Dee Coke — Cop. 
ſtom, or expreſs Words in his 


_ or by por * given f 
km by-the I Nh 16), due ee ehe 
The Office of a Steward may ho! {rſs by ſer, mag; 


Leon. 28 
nd Refuſer to-keop Courts S. 7 Lon e Dies. Ayes 
An * Uuder- Steward is the Steward's Depury, and * Au Nr 


s equal to the Steward's}-ahd though the Under-Steward ean See * 207. 
2 Surrender out of Court, he'cannet make i any Adinittaribe- Gat gfante- ; 
Court, without ſpecikt Authority, er particular Cuſtom. A Steal Cong. Cop: 
muſt have ® ſpecial Words in his Patent, to make an Under-Bte ward f. 4. 
unleſs in Caſes of Neceſſity.; as where the' Office of Serena g 1 165, 
deſcends to an Infant} ot ig granted to'a>Pher;-then in ReſpeR of * 


9 R 
Infancy or the Dignity he may make a Deputy. 1 ” 6297 4 4% 
The Tenants are tlie Freeholders and N i; 220998] 20 
The Baikf is the Cryet, and his Duty is tb r the Proceks i Inſt. 23.4.b! 
of the Court, to Preſent an Conan; © hattels : Roll. Aber, 
waifed and ſtrayed, - -.. 21 76mm 3g Tad? tue _ 71 e 32 


As 


z Lord for Life of a Manor granteth a Licener to a” Copyholdet 2 


if, 


— * — od 
. o—_— 


* — 8 . | : 8 
50s: An Infticute of the Book IV. 
85 As for the Juriſdiction of the Court-Baron. cd 


* Lit. 76. 1. The. Freeholders-Court conſiſts in hearing Plaints of Copybold 
22 1 Lands (for Copyholders ſhall not implead, except againſt the Lord 
117b. f 18. a. himſelf, or be impleaded in the King's Courts for their Tenements 
Coke' by the King's Writs, tho' a Copyholder's Leſſee for one Year may 
2 * op. bring an Ejectment) and for Debt, Treſpaſs, &c. under 40 3. (not of 
Treſpaſs Vi et Arms, becauſe they cannot impoſe a Fine) where 
d Cokes the Freeholders or Suitors are Judges. * Theſe muſt be Twelve; 
Comp. Cop. though the Lord may hold a Court-Baron for other Purpoſes, where 
2 there are but two Tenants. But if there is Iſſue betwixt Party and 
Party, there muſt be Twelve; where the Trial by Jury is by Con- 
ſent, the Proceſs is the ſame as in the County-Court, by Diſtreſs 
infinite. But if the Defendant in Treſpaſs appears and pleads Free- 
hold, the Court ſhall ceaſe. Every Stranger that comes within the 
Manor may be ſucd there in Debt, Treſpaſs, &c. under 40 5. Yet 
if any foreign Plea is pleaded, it hath no Juriſdiction. And tt 
every Copyholder may be impleaded in the Court of the Lord by 
Plaint, yet the Cauſe may be removed by the Plaintiſ by Tolt to 
the County-Court, 'and from thence by Pone into the: Common 
Pleas; but the Defendant may have a Recordare facias into the 
< Finch 470, King's Bench or Common Pleas. Execution is only by Diftreſs and 
7 Rall. Abr. impounding till the Party is ſatisfied. There is no Power to (ell, or 
843. deliver the Diſtreſs to the Party, neither is the Body to be taken in 
_ Abr. Execution. By Cuſtom a Levari Facias may be awarded. But the 
Gods cannot be fold without Cuſtom. . 
1 Inf. 60. a. In this Court an Heir of a Copyholder may bring a Plaint in 
| the Nature of an Aſſize of Mertdanceſtor ; and upon a Recovery 
there, a Writ of Falſe Judgment doth not lie; but the Remedy is 
| by Petition to the Lord, and he for Cauſe may reverſe the Judgment 
1 Was. 330. And the Court of Chancery will correct the Proceedings in the Lord's 
Court, if any Thing were done therein againſt Conſcience; and yet 
no Appeal or Writ of Error lies of ſuch Judgment. | 
Note, That Actions are ſeldom entered in this, Court-Baron, for 
it is kept not above twice in the Year. Whereas it was at firſt in- 
tended that they ſhould be held every Three Weeks. 
A common Recovery may be had in this Court, if the Cuſtom of 
the Manor can ſupport it. „ 16; the 


4 4 Rep. 26. 2, The Copybolders Court, (or Cuſtomary-Court, to be held upon 
11 ReP- 17» ſome Part 12 Manor) is for making ——— Grants upon Eſ- 
1 Inſt. 58, a. Cheats and Forfeitures, and for Grants and Admittances upon Sur- 
1 Roll. Abr. renders and Deſcents on Preſentment of the Homage or Jury. The 
"Y Homage may enquire of all Perſons, that owe Suit to this Court, 
and make Default, and preſent their Names. It may enquire of the 

Death of Tenants after the laſt Court, and who is the next Heir, 

Ge. of fraudulent Alienation of Lands, to defeat the Lord of his 

Profits ; Of Rent, Cuſtom, or Service withdrawn ; Of Lands con- 

cealed, or uſed without Licence of the Lord ; Of Eſcheats and For- 

feitures; Of Encroachments on any of the Lands of the Lord with - 

out Licence ; with-holding Court-Rolls, Rentals, or other Evidences 
pertaining to the Lord ; of Mortmain ; Letting Copyhold-Land 

| 2 a longer Time than a Year and a Day without Surrender, unleſs 

it is by Cuſtom that one may let for longer Time ; Alienations of 


Char. 1. Laws of England. 599 


Copyhold by Deed | Cork down of Trees by Copyholder without 
Cuſtom or icence older ſuffering his Houſes to decay, and 
not repairing them; oft Surrenders by Top £ pray after the laſt 
Court to the Uſe of another, and not brought into Court ; of Suit 
not performed at the Lord's Mill by Reaſon of Tenure ; of Waſte 
by Tenant for Life in Houſes, Lands, Woods, Gardens ; of Fiſhing, 
Hawking, or Suing within the Liberty of the Lord without L. 
cence; taking away Swans or their Eggs. The Homage may alſo 
inquire of Surcharge of Common with commonable Beaſts, or of 

tting Beaſts into the Common, that are not commonable ; of 

reſpaſs in the Common, or Waſte of the Lord, Meadow, build- | 
ing, or Incloſure ; of Treſpaſſes in Corn, Graſs, He, 
Woods, Hedges; of chaſing Cattle into the Manor, an 
them ; Reſcous and Rd Ma: z removing Mn A or porn 
Marks ; of Bailiff, and Conſtable, or Ha , negleRing his Office; 


By-Laws by Cuſtom, as well as a Leet; and add a Penalty upon #57 488. 
the Breach of a By-Law ; which cannot be aftcered, | for a e 
differs from an Amerciament. | 10 00 

In this Court there need not any Freeholders. 

The Method of Pumſbment is by * Amerciament. For Amercia- » Cakes 
ments are incident to Court-Barons, as well as to Court-Leets. | 


amerce, without three Afeerors are ſworn to gffeer or moderate the 2113 
Amerciament ; and then the Lord may have jv of Debt in Rep. 45+ 


feered (not diſtrain for it without Preſcription) for the Suitors are 
Judges there, and not the Lord, as been faid, The Lord 
cannot amerce any one in his own Court for Treſpaſs done to 
himſelf. Fines are never incident to Court-Barons as ſuch. Fines 
are incident to ſome few Manors only, where there are Court - 


A Court of Survey differs only from a Court-Beron ö 
25 beſides the Ems. Buſineſs * a Sang wig acl every Tenant is 
ſurnmoned to bring into, Court his Leaſe, Copy, eto his 
Eſtate, to be ſurveyed by the Steward, ty I agg Lo 


Stat. of Merleridge or MS 3: 05. 22. 75 R. 2. 6. 18. 16 
R. 2. cb. 115 & 1 


321, Ke. 
See — 147. 


r 


er l 
of By-Laws or Orders not obſerved. * . 


After the Homage hath preſented Offences, the Steward cannot 1 Roll. Ar. 


his Court- Baron lor rather elſewhere] for an Amerciament 4. WELLS 


: : 
. 


* 111 


to a new Lord, Sc. But this Power is to be queſtioned. [See 8 ba 10 
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An Inflirute-of the. Boo W. 
pant "Bay. rende he Plex by Ricordare for ſehen "Cauſe, 158 
269, 270. n 
0 ite e is glwen ini this Court, tlie" Dicnatititt or Te: 
nant ſhall a Writ” of falſe Judgment (not 4 Writ of Error) « 
it is in other Courts not of Record. 
Lands in anttent Demeſhe may be. extended upon Sam 2 ab 
upon n an Exgit; becauſe the Title of the Land is not ditely-piit in 
ea in the King's Courts. Regalariy alf; general Aets of 2 2 
extend to antient Demeſne. 


Org cn XIX. The · Court of the c le Colle of Recbtd, t ent 
of the Ce. I here any one comes t6 a violent Death by Felony or Miſthan 
28. P. C. 51. He can en quire ks no other Felony, but of the Death of a Man, 
oe. fem Se ſum Corports,, which no other can doo. 
iP. e If the dead 8 is buried, or ſuffered to lie fo long that it inks 
80 the Coro nes hath viewed it, the Townſhip ſhall be ame 
The Coroner may take up a dead Body out of che Grave, to yis 
Sw. 22. te, for the taking of an Inqueſt, if thete is no ger of To, 
> digging it up. If there is Danger, or if the Body is drown' 
* 5 Rep. * and cannot be found, he ought not to proceed. In ſuch Gale * theEn- 
12 05 * quly may be by W itneſſes of the Felony, before Juſtices of the Peace, 


271. juſtices ar Oyer and Terminer, or in the King's Bench, if the Fe: 

Nav. Abr. ofly was committed in the County where that” Court ſits. Inquiſi- 

1 £ev.24i,. tions 6f one found | Feb de ſe ate traverfable by the Executor 

182. Adminiſtrator, the Inquiſition being removed into the King's Ben 

185,178. Of Certibrart; and fo are ie in other Caſes in Point of 
* Offehee. , 

154. 32. & Coed mar wake” 2 Dito upon View" of the Body, 


ATED # alſo un Appell wi 115 Vear after the Death of one” ſlain, not 
peals, ch. 3. Aer the Froke, [Ser Weft: 1. cb. 10. He may likewiſe enquite 
of the Eſcape of the Murderer; and ö if it is found, that the Mur. 
derer eſcape 1 untaken, the Townſhip cannot traverſe ſuch Eſcape; 
and if a 05 Reit is bund before the Coroner, it 8 not traverl- 


« Hawk. P. C. ny 12] 
N. ha 9 Jain jon oF Of comin e 4 
*2 775 109). yp th h. and low Water Mark whe n the 

| ſe ia dh the Tide is out; nor te the Verge 4 
the King's'Conrts. ¶ See the Statutes e! * 
' 2 Danv. Abr. _ Now as s the wich che Sat Body. hi ] his ones —— 
n — e Suſpicion, at of a violent Death, to 

1 = == $þ e 1255 0 the be and e Ck 
Gr. to ſummon twenty-four fuf- 
ficient ae 0 o ea — 2 . 1 


| 5 2 Boa EA dy iter © je he 
8 i'Str. 167. en 
1 Salk. 377. Buried 12 lain ſo 16 


jucqdzged hot 8 Wein Bech that alſo mu 
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No bile the Names of thoſe that 


be recorded, that at 


Wome of the alice — Aﬀete, the Town where, &c. may be 
EE "wg e Coroner's' Rolls. F the Coroner 


2 ade We e the Death, then they are to preſent 
the Manner of the e Party was killed by himſelf, 
ce, And'the Coroner, 9 


9 6r by ſort 
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ar D Laws (of England. 51 
the Enquiry may 4 & hls ee for, Witueſſes.to appear, — 
their Examination in under their Fand. And if any one is 
to be tried. for Felony, — itneſſes muſt. be bound by Recggni- 
zance, to appeat at the next Aflizes, to deliver their- Knowledge of 
the Fact 1.0009 hn en. inthe m N 
on Oath een their Verdict, 

return t Inquiſition either of Murder or Man- 
laughtes by another, or Eos, ele ee Misfortune, &c. 
K „or 


ty forth at l 


—— judicial 1 
oy — Audi Rnd pw Conga Fenn 

e per Chartas, or 28 Ed. 1. ch. 3 rekt bun- w rage 
wit nen & the rae of he ay ol ih t Kong's | #4 4 - 
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5 4. d. 72 expo 
mw the © Amer cia Townſhip 
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Us, 29, 
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— An Tritte af the | Book IW. 


— a more than as above limited, py F Extortion.. 
No Coroner of the' Howſhold and Verge, of © the Admiralty, Dur- 
hams London, Southwark, or any Franchiſe belonging to the Ci 
of London, nor of any City, Borough, Town, Li , or Franchiſe 
not 3 to the ſe _ Rates or within which ſuch Rates bave 45 
been uſually e be' intitled to any Fee or Reconifence given 
by this Ha. al * Coroners may take Jauch "Fees and Allows 
ances an they are intitled to by Law, or 'as we given of 
allowed® them by tbe Per ſons ly whom -they are appointed. 
If any Coroner, not appointed by annual lion or Nomination, or 
„ , whoſe Office It not annexed to any other Office, hall be ronvitted of | Er- 
nion, wilful'Neg egleft of Duty, or Miſdemeanor in his © liche Court 
fore abo he ſhall be convitied may adjudge him to be amwved from 
eI£2-99-228 »*% Office; and „i choſen Freebolders, „ de Corotm- 
tore amovendo & Eli endo ſail ie. n D918 erm 
2 Jf-not-choſen by Freebolders, then Perſon or Perſons intitled $5, 
the Nomination and Appointment 'of any ſuch Coroner, ſhall 
tree of ſueb Judęment f Amboal,” mini nate _ appoint” ano: Pers 
Je tobe Coroner in *b>;s flead;-' Mibal no ar a 90 UT AG 20 
Idee 4 G y. & M. ch. — Pheding of. Granti 
to an Inquiſition returned by a Coroner. And ſee of * Coroner, 
a2 -* B. eb. 7. ants; 12 Þo oH 92-aogqt: : 4 03 le % Dao I a0 i * 
nenn a 1 
Of the Court XX. The Gurt ef he Clerk bf the Market "is" toendulre | of 
ofche Market, Weights and | Meaſures, whether rare are D to Ps yg 
a 4 Inft. 273. Stand d or no. * l | 
e Wh A | 
F The Court of . Pie-Prwders (Curia Pedi Pubverizatii " 
Of the Court gue for Contracts and Injuries. done in - che Fair or Market, Ju- 
aue {hall be done as ſpeedily 8 the Duſt can fall from the Foot) is 
> 2 Joſt, 220, incident to every Fair and Mark "for by tune of the Fair or 


*? 
34:3 


r 


OY: 7 Market it ſhall paſs. OBA mA ng 
Chow: a_— Court of Record, to. be halden before the Stewurd of the 
10 Rep. 73. Court, who is the Judge there. 4 G nn 
"As e de Jur iu cer on 75 oe.) * en * he . 
* V wat sf ACT t. \ i Ny 


"x, The cauſe of Action (for Contract, Slander; or Injury) muſt 
ale in the Fair er Market, and not before, nor in a former Fair or 
Market, nor after the Fair or Market. 2. It muſt. be! for-ſome 
Matter concerning tie fare Fair or Market; und dene, com . 
of, heard, and detertnined the ſame Dk _ 3 It muſt be within the 
Preeinet of the Fair or Market.” 4. The Plaintiff, or his Attorney, 
muſt take an Oath to 1 Bd. 4. ab. a. 1 N. 3. cb. 6. 
That the Contract, Sr. wad made during the Time of the Fair or 

, and within the Jebitthevion; \But that concludeth _— the 
in pleading'to the 1 hd Trial is 
chants — Traders | in 2 * Fair, and Wine Br 
fendant ſhall NA Anrufer. A of. Error" ter apo an 
erfohcous Judgm n * . 
But this Con is is Pow e W * \. 80 1 
There may he a Court of Pie-Powders by Cuſtom or I 


of BY 7 7 & CT YU COP 


* 4 Taft 8 without Fair or Market, {yoga rene ns, by 
a 1 R * 1 9 35 dn BAY 1 
LY ons” * MH © A oro > ns ? 
wende XXII. The 
1 
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XXII. The Court of the Commiſimers of Sewers, (from Sewer, Of the Court 
a Paſſage or Channel for Water) is by Commiſſion under the Great * he Com. 
Seal, according to 23 H. 8. ch. 5, where there is the Form of their gewers. 
Commiſſion and of their Oath. This Commiſſion is granted by: 4 In. 275. 
the Lord Chancellor, Lord Treaſurer, and the two Chief Juſtices, 

or any three of them, whereof the Lord Chancellor to be one. 

This Commiſſion may laſt ten Years, unleſs ed before that 

Time; and all Laws made by Virtue thei continue in Force 
one whole Year after the faid ten Years ; and the Juſtices of the 

Peace of the have Power to execute the Commiſſion and the 
Laws for that Year, unleſs a new Commiſſion iſſueth forth in the 
mean Time. a "> ” . | . | f 
Ja. 1. ch. 14. All Walk, Banks, Ditches, Gutters, Seve: 
Gates, Cauſeys, Water - Courſes, Bridges, and Streams, within f. 

Mis of London, falling into the River Thames, fhall be ſabjets 10 
the Statutes and Commi, s of Sewers. F 

Their * Bufmneſt is to repair Sea- Banks and Walls, to ſurvey Ni- > 1oRep.141; 
vers, publick Streams, Ditches, Bridges, and other Defences, by 43: 
the Coaſts of the Sea and Marſh-Grounds. But cannot inter. 
meddle, unleſs in Caſes where there is a publick Prejudice. For 
if they decree a Stream to be ſtraitned, fo that the 


| cadow of a 

| particular Perſon is overflowed ; an Adtion will lie. Neither can 
„% 
They may make a Tax or * Rate according to the Quiantity aid « x Bep. 1007 
Quality of the Lands and Rents at their Diſcretions, upon aff that 4. 7 13% 
) are in Danger; even where one only ought to repair, if he is not „ Sw. 112. 
: able to do it, or where no Fault was in him, the Da > happening 

8 by Reaſon of the extraordinary of the Waters, And if any 

* n may grant a Warrant to 

% Grabs Bs ods and fell thera, Lands alſo may be /old for the 

| ax or Rate. f 

_ Tho' by the Act the Commiſſioners have Authority to do ac- 

ding to their Diſeretions, + yet they are bounded by the Rules of. f Rep. to 
* nen e For Diſcretion is to diſcern | Right and . 
uſt r 


WE og reap of the Commyſſioners may deeree the 


the Rules of Law, to eng ay Moy 


* - 


n - $4 : » 
77 Tr 1 


u —y — 7 F fe nne n 
* Diſeratia" oft diſcernere per legem, quid fit ju. 2 Inſt. 56, 298. 
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i b. of the Foreſts. A Firef has been before deſcribed. | 
The Laus of the Foreſt are eſtabliſhed by Act of Parliament; 


6 


Tg „* 1 
—B * hs N 


514 In 2 of the. Boo IV. 


Which has altered the 23 H. 8. cb. 5. whereby the * 
were obliged to certify their Fron into io Cham 3 


2 2 XXIII. For the Court of Commiſſioners upon the Statutes of Bank 


Soner of 7%pts, ſee of Bankrupts, p. 310. ante; F 


-  Bankrupts. 


Of the Court XXIV. The Court of Cn tans for * Le” of Wit. 


of Commit, nglſes is by Virtue of a Commiſſion out of the Chancery, Exchequer; 


fioners to 


88 the Court of the Dutchy of Lancefter, in Caſes of Juity, to ex- 


neſſes. amine ſuch Witneſſes, as are not able to come to be examined, or 


Il. 278. that live remote from the Court. The Commiſſioners are named 


15 0 as both Parties in Suit; yet they ought to be indifferent, and endea- 
vour to find out the Truth. For this End they are not bound to the 
Letter of the Interrogatory. They ought not to diſcover to either 
Party, or to any other, the Depoſitions, or any Part of them, beſore 
Publication is granted by the Court. Neither, after the Examina- 
tion is begun, ought a Commiſſioner to confer with either Party, to 
take new Inſtructions. If he doth, an Information will lie — 

him, and he may be puniſhed by Fine and Ae, A 
the Witneſſes have been examined. a 


Of the Fo- XXV. g The Foreft-Courts were inſtituted for the Government 


4 "Inſt 314, and for hr oo part are contained in the Statutes of Charta de Fo- 


* See p. 20. 7e reſts, 9 H., 3. and Ordinatio de Forefid, 34 Ed. 1. St. 5. 
ante. I tall eak ofthe Offers of the Fore, andthe ſeveral Cav 
| Nn to a Foreſt. 
1. Of the Officers. xy 


24 Inſt, 291. The * Chief Juſtices in 5 e ( 3 from 1ter, one for the 
Foreſts on the South Side of the River Trent, the other for er thoſe on 
the North Side) are created by Letters Patent under the Great Seal. 
[See 27 H. 8. ah. 244} 

*F.N.B:164. The © Regarder.'is a Miniſterial Officer, pale Office i is to view 

4 laſt, 291, the whole Foreſt, 'to certify all Treſpaſſes and all Offences concern- 

292,293,307 ng the Vert and Veniſon. Vert is every Thing that grows, and 

f 4 Inſt. 316. bears green Leaf within a Foreſt, that may cover a Deer. Ve- 
mſon (d Venatione) is any Beaſt of the Foreſt, fit for the 1 
1999 4, 08, Doe Wild-Bear;. and Hare. He is alſo to certify al 

ults of Officer of the Foreſt. He cannot 1 3 
but upon his on Ne He is ted either by Letters Patent 
e Chi Julie 6 1 Wan. 

8 


5 4 Inſt. 292, The Verderors (Viridarii 4 Hindi. Vert) _ Officers, heb 
293. 317 chief Bufineſs is to look to the Vert or Green. » They are Judicial 
Officers, choſen in 1* County b . of the King's Writ, as they 
may be diſcharged by. Writ. to keep the Laws. of the 
TP . Foreſt, to inrol 8 3 of Treſpaſſes of the 
Vert and Veniſon, and to do Right and Juſtice. There are com- 
- * monly f Verderors in each of the King's Foreſts. 

dh . b Ag:/tors are thoſe that take Beaſts to Agiſiment, (i. e. To de- 
Pkire Within the Totent; W 

K x 
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{i.e.) Maſt of Beech, Acorns, Ge. Theſe Officer are ae 
by Letters Patent, 

Fureſters are Woodwards and. Watchers over the vert and Ve- 
niſon, They are to preſent all Manner. af: eee n 
the Foreſt, to their Knowledge, &c... 

Rangers are thoſe who ars.to.cochat the. Wd Beata Sons the 


Purlieus into the Foreſt, and to preſent Offences within the Furliey'?? 
pe” tha Foreſt, Ge. . where there 1 is no Purlieu, there are no an. Er es. 


laſt, 0 


21 B. (Badlan, A "Bailiff or a Appar) is.to- warn 1 Curd : 4. 31d, 
of the F oreſt, execute Proceſs, and make all Euerem as, vn 
within the Courts as without; | * 

Officers 98 6 Focet, _ nx be 1 on dae ous e 
Foreſt. A 4 . 23 ift eli inis Das ein 


b L 'T . » Jt ſ\ '4 7 bk * 


2. e 174 
10. ins den Led d 0 3 
Artachments, enen eee enn uns 
TI. ho ty o3h 47: Þ2o — 
1. The Court of * ne een or the Wndmate-Conrt | 3 which? 4 td 28% 
is to be kept before the Verderors every forty Days throughout the 36. 
Year, and is therefore called the Forty-Day Court. { See. g H. 3: 
cb. 8.] This is a Court of, Record. At this Oourt the Foreſters _ . - ; 
* Attachments, and Preſentments of Offenders. againſt; Vert 1 
eniſon; and the Verderors do inroll the ſame. But this Court 
can only enquire, and not convict. No Man is to be attached b 7 
his Body for Vert or Veniſon, unleſs he is taken in the Act within 
the Foreſt ; axe the Azeachenet, ouſt by bo RSOM. [See 
det g 10 ne 016 * Ae Sn; books 
* 1 1 det io? a © 


93. The Gurt of x 43% g n is very t 4 Inſt. 239] 
third Year, for Expeditation or laming of Maſtiff Dogs. [See 98, 308. 
H. 3. cb. 6,] | Expeditation is derived; of -Ex-and: Pede, becauſe 
the Dogs are to be lamed in the Foot. 1 O och lo egbul, 21 oct 


ko \ DA. Vena 9981 n d 10 
8. The. An Swani mate, alias Ste ( fam Sri, in s 4 Inſt. 28 
Sax, a Country Swain; and Mate or Gtmete, a Court) isa Court f 
Record, helden before che Venderors as Judges, hy ihe Stewatd of 
the Swainmote, thrice in the Year. [See 9 H. FJ, cb. 8.] The 
Foreſters, ought-to preſent their Attachrbent d tenen Fwaivodiote- 7 > 
Court aud RR ee Ono tolappearatioles 
$ainoze; to beupon the Jaqueſtad Jurgen may in Nr of all” Prnptse® 
thoſe, that owe 8a w. to it arts, efarter,'to\ e 
r Wood- Ground converted, to,” illage ; 0 Hurpreſiu 


Hur pweſiums ioo ſures, _ 1» 
and Incroachments within the Foreſt; of 3 0 or or 


cee Orman {of honing UK Ea Sc 
CJUGICE mmoner 1 vying Mi is, pu * nd 
out the King's Licence; if there aro; pre. Foreſtera of Walkers 1988 
within the Foreſt than uſual ; of Oppreſſions and;Extortions by O 

ficers ; of ſurcharging Common, or of thoſe that put in the Com- 

mon more Beaſts than they ought ; [Ph orping. Heathen Feth z of 


mowing ſeveral Land by Fareſtets aof cutting Vent ofl felling 
Wood ; of the Abuſes concerning Pannage or mes of huntin ol 


n the Deer, Fox, Hare, Coney, or any Beaſt or Fo 


141 
. 


An luſtitute of the Book IV. 
of Warren beenden of hunting in | ihe Purlicu without 
Authority; of Agiſtments, Rents, &c. 

If at the . oF ite) Boreficrs is fownd 
true by the Jury concerning Vert or Veniſon, the Offender ſtandeth 
2 Ts Count . on: Sores give Judgment. 
d rt may inquire and convi t cannot 
e Therefore a Swainmote without a Juſtice-Sext is of no Force, 
e 4 Inſt, 291, 4. The Court of ce, uftice i in Eyre, or Yuſlice-Srat, 
258, 319. is a Court of s Chi Tf — d Nee to hear 
and determine dy themſelves or Depa Wes [Sex 4 2 H. 8. ch. 35. 

all Pleas and Cauſes of the Foreſts, Parke, Chaſes, and Warren 
- , | | | "within the Foreſt; as well concerning Vert and Veniſon; as other 

4 q Inſt. 315. Cauſes whatſoever within the ſaid Foreſt, &c. * The Juriſdi&ion i is 
local, extends not to Out-dwellers, [See 9 H. 3. ch. 2.) and there- 
fore the Receipt of an Offender out of the Foreſt cannot be puniſhed 

* 4 Int, 290, here. This Count is to be held every third Year, and is to be ſum- 

291. moned forty Da before the Sitting; and then it may hear and de- 

| termine all Treſpaſſes, Claims of Privileges and Liberties within the 
Foreſt, Claims of Leets, Huridreds, *Felons Goods, Waifs, 'Striys, 
- Fugitives, Sc. It may proceed upon the Preſentments or Verdicw 

in the Swainmote. 80 95 9 E. 3. cb. 16.] It may be ſummoned 

*1 Roll. Abr. to be held within the Foreſt ; but afterwards the Chief Juſtice-may 

$34- adjourn it to any Place within the County. He may take a Recog- 

2 lng. 25, Bizance in any Place. . Fere a'Preſentment or Indictment found 

291. by the Jury, e iran 6 may de traverſed, 
becauſe i it is found but by one 

The Proceedings are r and che Defendant muſt 
PS 2 If there is an erroneous judgment at the Juſtice, 

* be 9 by. b Writ of Error into the 

Kings Bank 12 an Er) and be remodel 


14 Inft. 715. P ouſt be inquired of 
before the Judges of the Common Law, not before the Chief 
of the Koralt, See Mamnwoed of Foreft Laws, per Tot.) 


} Ed. 1. St. 5. ch. b. 1 Deputy, tale 
Bu 3 Amerciaments for Treſtaſ may 


[mrs 1 
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| Other 5 were gen 
e Prizes. 'Theſs Courts- are not of 


3 

» lad. 488 — The. Loy and fiction whereby the Church of Eagan 

1. 

| $1, 97. governed, "are; 1. Divers immemorial Cuſtoms ns Tee RW 
21. 6. * mag; ©... properly enough 
Law,” a. as, roy collected by Lynd- 
wand) andthe Canons made in ons Convocations of Inter Time 
eſpecially the Canons made in the Year 1603, in the Reign of King 
a $- Kr er u of Fu concerning the A. 
458 1688 ann I 3 


| 155 & F { 14 
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88. 232 I rr 
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CHAP: I. Laws of England. 5107 
of Religion, or Cauſes of Eccleſiaſtical Cognizance ; eſpecially the , 
Rubricks (a Rubro colore, becauſe antiently writ in red Letters) in 
our Common Prayer Book, founded u our Statutes of Uniformity, 
(viz.) 5 & 6 Ed. 6. cb. 1. 1 El. ch. 2. 13 & 14 Car. 2. ch. 4. 
4. The Articles of Religion drawn * the Year 1562, * and eſta- . , tag. 323. 
bliſhed by 13 El. ch. 12. (Nu.) 5. The general Canon Law, where 
all others fail, I . is | 

By 25 H. 8. ch. 19. F. 7. Such Canons, Conſtitutions, Ordinances, © 
being already made, which be not contrary to the Laws, Statutes, * 


and Cuſtoms of this Realm, nor to the Damage of the | King's Pre- 


rogative, 12 be flill uſed and executed, as they were before the 
making of _ this Af. - | 


The 25 H. 8. ch. 21. F. 1. is purſuant to this Act. [See of the 
Court of Convocation, infra.] | | 
Archbiſhops, Biſhops, ſome Deans and Chapters, Archdeacons and 
ſome Prebendaries, (or Vicar-Generals, Chancellors, Commiſlaries, 
and Officials appointed by them) are the Judges in theſe Courts; 
and the Proceedings are in their Names, tho' they are the King's 
Courts. For tho” every Leet, &c. holden by a Subject, is kept in 
the Subject's Name, yet it is the King's Court. | 
By 37 H. 8. ch. 17. A Doctor of the Civil Law, married or un- 
married, lawfully deputed, may exerciſe Ecclefiaſtical Juriſdiction, and 
Cenſures thereof, tho' a F: | 
» But this Statute is ſaid to be only affirmative, and not re- 1 C. 314; 
ſtrictive, and therefore, as at Common Law, thoſe that were under the 
Degree of a Doctor might exerciſe Eccleſiaſtical Juriſdiction, in that 
Reſpect the Statute has made no Alteration, [See 13 Car. 2. cb. 2.] 
The Cenſure of Excommunication is pronounced by one in Holy 
Orders by the Authority of the Lay- Judge. | 
The Juriſdiction of theſe Courts is either voluntary. or conten- : Inft. 488, 
tious. 1. Voluntary, or where there is no Oppoſition ; which con- 6, $99, 620, 
ſiſts in viſiting Churches, the Clergy and Churchwardens of the ſe- , Rep. 20 
veral Pariſhes or Diſtrits; in granting Sequeſtrations, Inſtitution, 5 Rep. Caw- 
and Induction to Benefices, Licences and Diſpenſations, ordering; Reg 6 
real Compoſitions, granting Probates of Wills, Letters of Adminiſ- a Rep. 23. 
tration, Letters ad Collig Se. 2. Contentious, or where there 7 Rep. 48. 
is a Plaintiff and Defendant; which conſiſts in hearing and deter- 27,210.72 
mining the following Cauſes, (or) Apoſtacy, Blaſphemy, Idolatry, 2 Str. 1056, . 
Hereſy, Schiſm, Breach of Faith, or Perjury in an Eccleſiaſtical ow 666. 
Cauſe, Profanation of the Lord's Day and Holidays, not frequent- 
ing the publick Prayers, negle& of Sacraments, of Duty in 
iniſters, Diſturbance of Divine Service, laying violent Hands upon 
a Clerk, providing Books and decent Ornaments for the Celebration 
of Divine Service, Rights of Matrimony, JaCtitation of iage, 
Divorces, Alimony, Reſtitution of conjugal Rights, general Baſtardy, 
Subſtraction and Right of Tithes, Oblations, Obventions, Mortua- 
ries, Penfions, Synodals, Procurations, Dilapidations, Rights to Seats 
in the Church, or to a Place in a Seat, Reparation of Churches 
and publick Chapels, and of Churchyards, and Rates and Accounts 
tor ſuch Repairs, Quarrelling or Fighting in a Church or Church- - 
yard; alſo of the Bounds of Churchyards * and of Pariſhes, if they « : tac. 608, 
come in Queſtion. collaterally in a Suit for a ſpiritual Matter [but 613. 
not otherwiſe, and © then the Courts of Common Law will arce : 1 4. fl. 
6 * | them 221. 


2 Salk, 547+ 


0 or” — ante - yy — — i 4G 
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* 
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them to admit ſuch Evidence as the Common Law would allow.) 
'Teſtaments and Codicils proved by Witneſſes, Legacies, Admini- 
ſtrations, Suits for examining Inventories and Accounts of Exccu- 
tors or Adminiftrators, Simony, Inceſt, Adultery, Fornication, or 


3 Cro. 291: violent Suſpicion or Fame thereof, Sollicitation of Chaſtity, | A. 
2 Id. Ray, if accompanied with Force * ] Defamations in charging with Of. 


809g. 


fences merely ſpiritual, common Swearers and Drunkards, Filthy 
Talkers ; Money upon Commutations of Penance, which may be 


e Vent. 165. ſued for in the Eccleſiaſtical Court, if Payment is refuſed ; © Fees 
* 1 LA. Ray. of Judges, Advocates, Proctors, Regiſters, Apparitors, Cc. [Qu. if 


703. 


contra. 


2 Str. 942. 
2 Salk. 536. 


contra. 


© 5 Rep. in 
Cawdrie's 
Caſe. 

1 Inſt. 96. 
a. & b. 

2 Inſt. 488, 


611,612,614 


618, 632. 


* 2 Inſt. 487, 5.» 
c. 


a Prohibition will not lie to ſuch Suits.] Wages for a Curate or 


.* 2 Str. 1108 a Pariſh-Clerk ©, (N.) Rights of naming a Church-Warden, 2 


Pariſh-Clerk *, GCS. 
By 13 Ed. 1. Stat. De Circumſpecte “ gatis, * A Prohibition Jer 
not for Penance corporal or pecuniary [but ſee Articuli Cleri, infr.] 
injoined for deadly Sin, as Fornication, Adultery, or the like; alſe fer 
not fencing the Church-yard, or not repairing the Church, or ſiſiiciently 
adorning it, nor for Oblations, Tithes, Mortuaries, Penſivrs, loying 
violent Hands upon a Clerk, Defamation, where Monty is net demanded, 
nor for Breach of Faith. e a 3 tans, 
By the Articuli Cleri, or 9 Ed. 2. Fer Tithes (not where the Right 
ariſeth from the Rights of Patronage, and the Tythes amount to the 
fourth Part, &c.) Oblations, Obventions, Mortuaries, Commutation 
of corporal Penance for Money, but not for a pecuniary Penance, lay- 
ing violent Hands upon a Clerk, Defamation, Tithes Ma Mill neui, 
erected, no Prohibition ſhall be granted. | | 
[See for the Expoſition of this Statute 4 Rep. 20. 2 Tot. 619, &c. 
and ſee the Complaint of the Clergy, 3 Ja. 1. and the Anſwers to 
the Complaint, 2 Ju. 601, &c. in what Caſes the Ecclefiaſtical Ju- 
riſdiction is allowed, and in what diſallowed. See alſo F. N. B. 
and 2 Roll. Abr. Tit. Prohibition, ' per Tot. 1 
As in Temporal Cauſes the King by his Judges doth hear and de- 
termine the ſame by the Temporal Laws; * fo in Caſes Spiritual ot 
Eccleſiaſtical, the King by his Eccleſiaſtical Judges doth determine 
the ſame by his Eccleſiaſtical Laws. Therefore where the Right is 
Spiritual, and the Remedy only by the Eccleſiaſtical Law, the Cogni- 
Zance' doth belong to the Eccleſiaſtical Court. But where the Com- 
mon or Statate Law giveth Remedy (whether the Matter be Tem- 


1 Mod, 132, poral or Spiritual) the Cognizance belongs to the King's Temporal 


133. 


26 


219. 
2 Str. 960. 


br. the 
: Roll. Abr. a 


Courts; and tho' the Matter is Spiritual, it ſhall be tried by a Jury; 
and the Court, being aſſiſted by learned Advocates in that Profeſſion, 
may inſtruct the Jury in the Eccleſiaſtical I aw; as they uſually do in 
the Common Law. Thus it is, unleſs the Juriſdiction of the'Eccle- 
fiaſtical Court is allowed or faved by Statute.” [And in ſome Caſes 


the Spiritual and Temporal Courts have a concutrent Juriſdiction; 


and where the general Matter of the Suit is within the Cognizance 


of the Spiritual Court, and a collateral Matter of a temporal Nature 


ariſes, they may determine that alſo ' ; but then they muſt admit of 


+ ſuch Evidence as the Temporal Courts would allow.] * If the Ec- 
; Clefiaſtical Court gives Sentence, in a Matter of which they have 


Cognizance, though againſt the Reaſon of the Common Law, the 
= ought to give Credit to it, and believe it to be conſonant to 
w of the Church. - ie 4 


- 
4 v4 
, , id 
4 


8 


r 


o much of the Lows and Juriſdittion: of theſe Courts in general. 
It remains that I ſet forth, 1. The Eccleſiaſtical Courts particulariy. 
2. Their Proceedings, Cenſures, and Puniſhments, r 


1. Of the Eccleſiaſtical Courts in particular. | | 

1. The Court of Convocation of the Clergy (aſſembled by Vir- « 41aft. 322, 
tue of the King's Writ in a National Synod) conſiſts of the whole 373 Abr 
Clergy, either preſent in Perſon or by Proxies. The Clergy of the 223. : 
two Provinces of Canterbury and York do fit at the ſame Time, and 
act by mutual Conſent. There is an Upper Houſe, where the Arch- 
biſhops and Biſhops fit ; and a Lower Houſe, where Deans, Archdea- 
cons, and Proctor for the Chapters and dioceſan Clergy do fit. In 
the Province of Tor two Proctors are ſent to the Convocation, for 
every Archdeaconry ; but in the Province of Canterbury two onl 
for every Dioceſe. As there are two Houſes of Convocation, FA 
there are two Prolocutors or Speakers; one of the Biſhops ſome- 
times in the Upper Houſe, choſen by that Houſe ; another in the 
Lower Houſe, choſen there and preſented to the ons Houſe. The 
Archbiſhop is the Preſident, and prorogues and diſſolves it at the 
Direction of the King. For the Convocation is under the Power and 
Authority of the King. 

The Juriſdictian of the Convocation may be exerciſed, in making 
Canons with the King's Licence and Aſſent, in examining and cen- 
ſuring heretical or ſchiſmatical Books or Perſons. But then an Ap- 

| does lie to the King in Chancery, or to his Delegates ; as hath 

— lately reſolved. It is the legiſlative Power in the Church, and 
the Canons that are made concerning the Church with the Royal 
Aſſent, bind the Clergy but not the Laity. d 12 Rep. 72. 

By 25 H. 8. ch. 19. f. 1. The Convocation ſhall be aſſembled by * Sell. Abr. 
the King's Writ, and 1 Clergy ſball not, in their Canvocations, attempt, Moor 583. 
alledge, claim, or put in Ure any Conſtitutions or Canons, or ena, Codb. 163. 
promulge and execute any ſuch Canons, unleſs they have the King's A Vine = 
ſent and Litence, to Fire © promulge, and execute the ſame, upon Pain Salk. 672. 
of Impriſonment and Fine. ' | | N 176 

This Statute is © declaratory of the Common Law. * 4 laſt. 323, 

By 8 H. 6. ch. 1. The Orgy of the Convocation, . their Servants 
and Families, ſhall have Privilege in coming, tarrying, and 
going, as the Commons called to Parliament. Xt 

By 24 H. 8. ch. 12. When a Cauſe, or Suit, concerns the King, 
the Party grieved may appeal from any Ecclefiaſlical Gourt to the Pre- 
2 aſſembled in Convocation, to be finally determined. See 1 El. 
cb. I. | " 8 | 


= 


2. The Prerogative Court of the Archbiſhop of Canterbury is held 
at Doors Commons in Londa, wherein all Teſtaments and laſt * 4 Int. 335- 
Wills are proved, and Adminiſtrations upon the Eſtates of Inteſtates „. 4: 
granted, where the Party dies beyond Sea, or dies within his Pro- * 
vince, leaving Bona Notabilia. * Bona Notabilia are when one Can. 93. 
dieth leaving Goods and Chattels at the Time of his Death, of! Id. 335. 
the Value of five Pounds or more, lying in another Dioceſe, or 
lar Juriſdiction, within the Province, endes that in which he lived 
and died ¶ ſed vide infra.) If one hath a Debt upon a Specialty, Dyer zog. 


as upon a Statute, Recognizance, or Bond, &c. (for theſe are 1 3 


. 4 , p 
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unt. 335. 


d Can, 92. 


See Can. 92 


and Chattels) lying in another Dioceſe, he is allowed to have Bong 
Notabilia; and the Probate of the Will, or Adminiftration of the 
Goods of the Inteſtate, belongs to the Archbiſhop of the Province, 
as Ordinary by his Prerogative ; or Sede Vacante to the Dean and 
Chapter, as Guardians of the Spiritualties. The Bona Netabilia 
are regularly valued at * five Pounds. But in the Dioceſe of Londen, 
it is ten Pounds by Compoſition. If the Penalty of a Bond, Ge. 
is only of the Sum of five Pounds, and not the Condition, though 
the Bond is forfeited, this ought not to be taken for Bona Notabilia. 
If the Goods are under five Pounds, [Q.] or if they are above five 
Pounds, and the two Dioceſes, or the peculiar Juriſdictions, are not 
ſubje& to the ſame Archbiſhop, (ig.) when one is under the Arch. 
biſhop of Canterbury, and the other under the Archbiſhop of Nor, 
there muſt be ſeveral Probates, or Adminiſtations, granted for the 
Goods in each Juriſdiftion. And ſo it is when a privileged Perſon 
in one of our Uni venſities dies poſſeſſed of Goods and Chattels with- 
in the Univerſity, and alſo within a particular Dioceſe, the Pro- 
bate or Adminiſtration muſt be taken before the Chancellor of the 
Univerſity, and the other Ordinary. If one dies in a Journey in 
another Dioceſe, and hath more than the Value of five Pounds about 
him, this is not to be reckoned Bona Notabilia ®, but the Teſtament 
is to be proved, or the Adminiſtration 1s to be granted, by the Or- 
dinaries of each Place. [N. | 22 | 

By 93 Canon of James the yſt, Bona Notabilia are fo be ac- 
counted at five Pounds at haſt (if not by Compoſition at a greater 
Sum) lying in another Dioceſe or peculiar JuriſdiQion, within the 
Province, beſides that wherein one died. It being decreed and declared, 
that he who hath not Goods in diverſe Dioceſes to the ſaid Sum or Value, 
ſhall not be accounted to have Bona Notabilia. 


© 1 Roll. Abr. I mention this Canon, becauſe * our Law doth take Notice of it 


909, 910. 


inaſmuch as Probates of Teſtaments, and Adminiſtrations, belong to 
the Eccleſiaſtical Law. | 

[But notwithſtanding this Canon, which ſeems in the firſt Branch 
of it to favour the Notion that the Place of the Party's Reſidence 


and Death gives the Ordinary a Juriſdition, which Notion ſeems 


4 See p. 330. 
ante. 


alſo to be in ſome Meaſure countenanced by ſome Dictums in the old 
Books above referred to, the later Determinations have now eſta- 
bliſhed the Law * in this Caſe to be, That the Reſidence or Death of 
the Party does not give any Juriſdition, but only Bona Nutabilia, 


or perſonal Effects, to the Value of five Pounds or more, being at 


his Death within diverſe Dioceſes, as is expreſly declared by the laft 
Branch of the above Canon, and that therefore the Death of the 
Party beyond the Seas, or upon the high Seas, doth not give the 
Archbiſhop any Jutiſdiction; but in that Caſe, as well as where 
the Party dies in England, the Adminiſtration or Probate muſt be 
nted by the Ordinary of the Dioceſe or Peculiar where his Ef- 
Qs are (without any reſpect to the Place of his Death); of if he 
hath Bona Notabilia in more than one, then by the Metropolitan. 


And indeed, in order to make the two Clauſes of the above Canon 
conſiſtent, it muſt be intended that the Makers thereof took it for 
granted that the Party muſt have Goods to the Value of five Pounds 
within the Dioceſe wherein he died, if he had to that Value in 
any other, and the old Books ſcem to go upon the ſame Sup- 


But 


poſition, ] | 


| 
t 
] 
( 
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But the Forms of the Probates out of this Court recite the Par- 
ty's having Goods and Chattels to the Value of Five Pounds, "_ 
na Netabilia, in diverſe Dioceſes and Furiſaichions generally; 
that it is infiſted, that it is ſufficient to make Bona Notabilia, if hs 
Party left: Goods to the Value of five Pounds in diverſe Archdea- 
conries, or Peculiars, though within the ſame Dioceſe, If IN Abt. 
Archbiſhop grants Probate of a Will, of Letters of Adminiſtration, Ce 11s, 
when — Ae belong to him to do it, it is not * void, bat voidas» 719. 
ble only by Sentence ; becauſe the Metropolitan hath JuriſdiQion + I 335, 
over the whole Province. Whereas if there are Bona Notabilia, and See P. 230, 
the Will is proved, or Adminiſtration is granted, by an inferior. Co 
dinary, in whoſe Juriſdiction Part of the Goods lie this is void i Tae 
itſelf without any Reverſal by Sentence, as hath been ſaid, becauſe the i Rep) 135 
inferior Ordinary hath no-Pretence to Juriſdiction in another Dioceſe. 

ou __— of every 1 e 101? gr. Admi- 4 tog. 33g. 
niſtration of his Goods, to 3 
hath not Bona Natubi lia. OG yes 

By 4 Ann. ch. 16, Prot of Wile and Letra S 

Se Warkmen in Yards ond Decks, ſhall in the 
Droceſe where they die, and. Wage: for Wark. doe fol not be: ac- 
counted Bona Notabilia. 

In dis Sort an wieda Cubes of laflance. or provit or re 
wing ſuch Wills, or for granting or revoking ſuch tions; 
[See 23 H. 8. cb. e eee, e e, the 
ſame; as alſo Cauſes * Legacies bequeathed Wills.“ Vent. 233. 
But of late ſuch Legacies are ſuffered by this Court ve 0 ſued for 
in the inferior Eccleſiaſtical Court, under whoſe JuriſdiQtion the. 1. Te 
Executor dwells. | '* The Executor may be ſued in the Court where 
he proves the Will, though he does not live in that Dioceſe. r 7 
for the Fees of the Probate of Wills and Adminiſtrations the * 5 
H. 8. ch. g. and 31 G. rb FIR 4 336. 

- 19, ppeal Court is to 
appoints Delegate: n to. bear and determine 


2 Will, * they. cannot: grant « » Balte 
Letters of Adminiſtration; for their derbe 


the Appeal. | eig Fe 

The. Arebbſtop a vel hath the like Courr e r 
l $778.50 NN Ls a ALA AF 11 7 "1 

1.) "Tha Gur of Arches (Curio & Antes] becanſs.it was n 4 Taft. 337. 


deny held in Bow-Ghurck, ate the arched Church: of St. Mary's 
in Cheapfide, 


perly belongs to the 
** er — this Coat as 8 A 
Doctors o w Regiſters, w Ser 
The Judge hach | 
a ex 


a "a Inſtitute of the, BqoKk1V; 


Churches, Archdeacons or their Officials, firſt.or laſt, are directed 
hither. - Alſo all Appeals from the Commiſſaries of the Archbiſhop 
of Canterbury are made to the Judge of the Court of Arches, - [See 
the 24 H. 8. cb. 12. rain, ROE AP Oye of the Di. 
oceſe of another, unleſs it he on Appeal, Gc. ¶ See 23 H. g. cb. g.] 

The Archbiſhop of Canterbury hath his Court of Audience; the 
Auditor whereof hath in all Things like Juriſdiction with the prin- 
cipal Official or Dean of the Arches. He has antiently been Vicar 
General of the Archbiſhop in Things ſpiritual, by Virtue of a ſpe- 
cial Commiſſipn. But theſe Offices are uſually united in one Per- 
ſon, who keeps his Court in Doctors Commons, as Vicar General, 
a Lyrdwood Principal Official of the Arches and Audience, * though the Offices 
ron Fa Of principal Official and Vicar General are diſtinct, as before obſer- 
cap. Fre- ved, and may be given to different Perſons. ' As Vicar General, he 
82 Vir may execute by himſelf or Commiſſaries all Eccleſiaſtical Joriſ- 
al. diction in every Dioceſe becoming vacant within the Province of 
Canterbury, and viſit the ſame, and puniſh ſuch Offences as are 
ſented to him, There is ſomething, like a Court of Audience 
within the Archbiſhop's Palace; but he 'meddlethi there only with 
Matters of voluntary Juriſdiction, as Confirmation; Election and Con- 
ſecration of Biſhops, granting the Guardianſhip of the Spiritualties of 
Biſhops Sede Vacante, Admiſſion and Inſtitution to Benefices, Cc. 


The Heckbehep of? York hath likewiſe his Court 17 Arches and 


Audience. DO 
By 25 H. 8. ch. 10. The ure. the Arches 15 to th 2 
in n 21 


b 4 Int. 337. 4. The Court 10 1 Puculties 46 Bs to Fru Archbiſhop of G 
e ſe he and the Judge is called Maſter of the Faculties. O74 
. He holdeth no Plea of contentious Juriſdiction. - But his Pouer 


lies in granting Diſpenſations; as to marry, to eat Fleſh on Days 
prohibited (and every Dioceſan may make the like Grants; ) [Sec 5 

26%. cb. 5. 3 Car. I. cb. 4. ] to be ordained Deacon under Age} 
that the Son may ſucceed the Father in 4 Benefice j that one may 
have two or more Benefices incompatible, G. In this Court are 

regiſtered the Certificates of Biſhops and Noblemen granted to their 

Chaplains to i on for Saint ione for e any 8 

Reſidence. * a 40 7 3 | 
- ..8Bg 26 H. $.c 21. Archbiſhop e ee 

Dede to the Kingy and likewoi jſp of all other bay my ron "gs 
that for morly uſed to be licenſed. | Hewbyit,\ of Cauſes not uſed to be 
cenſed, 10 Di oſations be granted, Without: the Hpprobation f 
the King and Council. 

1. Licences"of Things ings to Tas did beretofore extend to 41. 
[or my ans, 'ng's Grat Seal; and-inrolled in Chan. 
cery. But all — may be granted 'by the Archbiſhop without ſuch 
Confirmation; wnlefs the. Party defires to have it fo' confirmed, and then 
the Fee for the Seal ſhall be 5 8. and nit above. And all Aﬀts done 
by Virtue of ſueb Licences, buil be good in Lamm. 

This Ac ſhall not inhibit the © Afchbiſhbp\ of Vork, norm other Bi- 
e pee, 40 th? 907 eus do, by the Common” ey 
TE * 331 307 f 4 1270 r » > JF p 
Dur Ae the See of Canterbury, the Guardia 1 
cle N grant Wr Wl n oi, 1855 
aon. 


—— —-— ä — — — — — — — — 
CHAP: I. Laws of England. | 


[See 21 H. 8. ch. 13. Concerning Pluralities, and Non-Refidence, 
5 and of an Archbiſbop, B. 1. 5 3. 5-44-41 


5. The Court of · Peculiars of the Archbiſhop . of Canterbury, is* 4 Jad. 338. 
that which | hath a peculiar - Juriſdiction in —— Pariſhes in the nn 
os of London, and in other Dioceſes, &c; within his Province; in nonicum, 
all fifty-ſeven, They are called exempt Juriſdictions, not becauſe: g. 
they are under no Ordinary, but becauſe they are not under the Or- * 


dinary of the Dioceſe,  &c. for the Juriſdiction is annexed to the 
Court of Arches; and the] 


thereof may eee cite in Wet 
Peculiars belonging to the A — 


By 25 H. 8. ch. 1 9. Appeals from Places exempt, 98 


fare to y Sor of Roce: fol! be henceforth into the C „and 
ſhall be e before Commiſſioners or Delegates apperite under 
the Great Se 5 


Note, That chere are Nya] Peculiars and Free (Bansin as well — 
Arcbbiſbops Peculiars. There are alſo ſome peculiar Eccleſiaſtical 


JuriſdiRtions belonging to the King which belonged to ſome Mona- 
ſteries, and Religious Houſes, | 

From theſe peculiar Courts the Appeal lies immediately to 10 
King in his Chancery. [See 25 H. 8. ch. 19. 

here are cancels belonging to a 2 * and 

Prebendary, . a only, :. This extraor 
Power was derived from the Biſhop, of antient Compoſition. Theſe 
may be viſited: by the Biſhop in his primary or triennial Viſitation. 
In the mean Time an Official of the Dawn dene Tees 
bendary is the Judge. 


From hence the Appeal lis $0 the Biſhop of the Pd. 0 


6. The Cunfillory Courts. of the At argen ho Kia 338. 
> every Dioceſe are re held. in their Cathedral Churches for hearing of 
eliaſtical Cauſes within the Dioceſe. | The Biſhop's:Chancel» 


wi e, een 
The Ca 5 managed by P 


roctors, a taking the Minutes 0 abt. 
or Acts of Court. Is Places of the Dio e far remote, and diſtant 


s Conſiſtory, the Bi 
rr j to j i all Cane * 


ithin a certain 


2 eee Aw * He u dad to. be 4 Toms of 
Officer. . 11 the Law. 

The Biſbop has 1 the — of Inſtitution 2 
Benefices,, of dif g. in common and of a primary and Law Did. 
n Me Theſe he exerciſes. in 1. Commif- 


perſon, or b See of a Bijtep B. — ab. g. ante. ] 7" 
24 H. ch. 12. . 006 928. „ 


m- 
ner, the Appel . . Lk, — Nen re- 
f \f fome Dean and Chpees p. 30. antes] 


[See ofthe Juridifion 

The Court of the S hg IE 7 Et be and 4 Laſt. 15 
Ne Archdeacon, either b 7 — 
2 hath Juriſdiction in ſpiritual or e | Cauſes 


The Yue of ths Court is called the Nl. 


JETS 
- 9 — 


er or 


The 


"The Archdeacon, (or the Official in his Name) may viſit army. 
ally (and by Cuſtom twice in a Year)' the Clergy and Laity within 
his Juriſdiction. He commonly hath the Power of grantin —_— 
and Faculties, Probate of Wills, and Power of granting 
Adminiſtration, either concurrently with the Biſhop, or aca, 
He has the Cuſtody and Sequeſtration of all 88 Ben 
the Right of Induction of all Incumbents, &c. But theſe ne 
are uſually transferred to his Official by Patent. 
It is queſtioned whether an Archdeacon, as an Archdeacon, 


2 original Juriſdiction; Arr any Juriſdiction without Title by 
cription or Covenant. an eee, B. 1. ch. 33 an} 
y 24 H. 8. ch. 12. the Archdeacon's Court the 


to the Biſhop or Dice. But when the Cauſt i: Conn 
an Archdeacon of any Archbiſhop, or bis Commiſſary,” the Appe 
be to the Court of Arches. From thence to the e , 5 
by 25H. 8. ch. 19. to the King in Chancery. © 7 5 Bit 


« 4 Inſt, 339. 8. The Court of Delegates is ſo called, Noa hy Foals 
__ Abr. delegated, and fit by Force of the King's Commiſſion under the 
% Great Seal upon Appeals to the King in three Cafes. r. When a 
Decree or Sentence is given in an es! Cauſe by the Arch- 
biſhop or any of his Officials." hen any Dette or Sentence 
8 iven in any eccleſiaſtical Cauſe in 8 exem 
belonging to the King or to an Archbi hen a Sentence 
is given in the Court of Admiralty pr Ei to the Civit Law. 
[See 25 H. 8. cb. 19. 8 El. cb. 5 
» 4 lat. 327. If the Delegates in Ecclefiattcal Cauſes are ſpiritual Perſans, 
they may proceed to Excommunfention. If they re all Laymen, 

the Fault is not = the Law, but in the Nomination. 

Note, all Appeals from a definitive Sentence muſt be within 
fifizen Days by 24 Ef. 8. ch. 12. 25 H. B. cb ab TOs 
from an #arerloentory Decree, fp fore b9 made within within Ten 

© 4 Toft, 341- IE but Appeals from r. 


of Chiurt Mer lid, in C Kerne 


theſe Sa 1 4 1 


a 4 Tab. 241. 0h There is a Curt off 1 d Rev Which Clin 
i Ero. 571: mion the King may grant as ſupreme RR er 
nitive Sentence in the Court of Delegates, notwithftandin 
H. . ch. 12. and 25 H. 8. ch. 19, fer there art 50 
' thoſe Statutes to reſtrain Him ; and the Pops, as Supretne Feat by 
the Canon Law, n of 4690 be 


or Peculiars, 


© * 


+ Sennen er dene, b. g, ber u Bebe 
a Coinmiſſſon of Review may be granted a hog te Kag 
grants Juriſdiction iti Feed 8. 


of a Statute, he does not . himſelf of his Pro origi 2 
2 Wms. 300. This Commiſſion is not a Matter of Right, but purely in the Diſ- 
| rar. Crown. It has been often refuſed to be granted. 


2. The Proveedings * in the becdelaſßen Cu 
tre different from che * the Tem 


ral Courts, and for different Ends and Purpoſes.” Therefore I 
give ſome Account of them. 


As 
\ 


Char 1. Law of England. 


03 


to the Proceedings. in the Ecclefiaſtical Court... 
115 ö in the Temporal Courts are according th the 
Common and Statute Laws. But the Eccleſiaſtical Courts proceed 
according to the Courſe of the Civil and Canon Laws, by Gitetran, | 
[See 23 H. 8. ch. 9.] Libel or Articles; [See.2 , t 3. and 
2 Inſt. 616.) 5 upon Oath, Proof by Witneſſes and Pre 
tions, See 2 Ii. 608. 1 Ventr. 291. In what Caſes one — 
ought to be allowed.] A definitive Sentence without a Jury i and Af- 
eee — 5 by Excommumi catiom: and if 
the Sentence. is diſliked, by 
An Appeal ( Appellatia) is — of a Cauſs nan Eoclefiaſths: 


cal Court to a ſuperior Ecclefiaſtical Court, Wereby the Sana 
ſuſſ pended, till the Appeal is heard and determined. 4 1933 306 


-— 
- 


pellant, are to be reverſed. 3 one ls excomm 
while the Appeal is depending, he np bring Actions at Come! 
mon Law 


we by Inquifition, or ex Officio Mero ; or by Accuſation,' ot ex Officia fine 
Promoto ; or by Denunciation, or Preſentment of 
Viſitations, &c. 


As to the Puni/bments in the Eccleſiaſtical: Courts, Th 8 
, The Temporal 
Mulcts, or by, Faxfeiture of Lands end Goods: But thei 
Fele Courts inflict Cenſures and Puniſhments pro ſake 
Auimæ, and to reform the inward Man. The Eccleſiaſtical 
ments are Purgatian, publick Penance, — 
e len, en 2 e n ho 
re 3 


Pargation is the clearing woe Fey OR 4 4 by 
== uſpected, NG Judge; 


on elne Ve I th Pry kd fo 
Fact, oa e ge urgation, or to clear himſelf 
own Oath, 9 US Oath of four, five, or für c 
table e The Oath of the Perſon 


was to aſſert his own I and the Oath of his Com 
that they believed what he wore to be true. If he 


cleared himſelf after this Method, he was to be diſmi 
clared innocent. If he failed in ſuch 


and 


EER enjoined, he was to be puniſhed by 
had been duly convicted by Confeſſion or 


Law by . clever of in Negh 


blick Perabce, as if 


By-13 Car. 2. ch. 12. E. 
a 5 ritual or Ecclefiaſtical 
ſou the Oath ex 


any criminal Matter of Thing, 

Puniſhment. 8 1. eb. 
So that by 

_ away. But this in 


Purg; ion; for the Statute breaking in upon the Canon Law, or an 
Cuſtom, cannot fairly-be extended "farther. Here d 


ſtill * As = 


2 Acts done after the ſaid Appeal, — of — 


> nin 310. 


Courts inflict Puniſbment upon the Body, or by» 2 Inft. 622; 


his l 
\ 357% 


Purgation, by refuſing to make 
Oo of 000m Lepore or could not find the Number of Cami» 


itneſſes. #7 + Hora 
boars «ſomerhing f. 
like it, But now, be of Tri, 


te the Qath, dee Party cont, ioeaken » 11) 
y as. to that. Part of the Form and Method/ of © 


deal: 


en the Proceedings af. tha Redline Sue Ges 


Prac. in Cure 


121 a 
$31 7 


—_— s 


0 Re n 


n Jnſtirnee 0 ebe Boo 1 IV. 


ſtill a D, Purgation left, tho" net" the Tenne For it s 
that the Party -accaſed ſhould Gelate his Inhocency Without Oath ; 

ad that the Compurgators may ſtill ſwear as to their Belief. 
that what he fa Les is true or falſe. Though ſome maintain, the 


— ———— 


\ 2 6 
* 


— 


Oath being take the Foa dation of the whole Proceedings, 
that all the Pro 01 E 4-cen upon common Fame do fall 
too; 11 * 280 12 * eh 


But dablegbent Place — che Statute, be Vie, 
5 j and. Archidiaconal Viſitations (contemporary Expoſitio 
e Meaning of the Statute) ſhews the contrary Opinion on, at 
theſe that could beſtjudge of the Intent and Pefign' of bur I 

ters;>1Befides;' if this Branch of the Pctlefiaſtical Diſciplinę oh ? 
be taken away, and'vommon Fane is of no Force to ground a Pro- 

ſequition, many ſhameleis Lewdbeſſes, and ſeindal6ns Ithmoralitjes 
— -go-unponithed, and de ſuffered to reign and triumph.“ the 
. (#1 


2 U gn yata of 2 tod A 903 vittve 


« 2 Inſt, 657: l If in a Penal Law the Juriſdiction of the Ordinary is Fived; 4 
658-1) Clerk bt a Laynian Thal} not be de mpellid es uke an Ott e 
it may be an Beltenregulin hin! "it the Common Pu 


penal ii! I 740 irn non We 5 160 ware 


52 420 04} 1 


2. Publick Petance) is a Puniſhment! — er l. Crime, N by 
d Na) + ſtandin in me publiek Plade, and makin 1 Ackiiow! ent of 
it, to ſatisfy the ch ſor the Scandu ven — evi 21 ple. 
In the Caſe of Inceſt, Adultery, Sc. the Sinner 1 Well Injoin'd to 
d6'publick Penance iir che Caicatal- 6 6r'Pariſh Church, or phblick 
Market, barefoot' and bareheaded, in a white Sheet, 4 5 make 
an open Confeſſion of his Crime in a pfſerſbed Form of Words, Er. 
For ſmaller Faults a publick Satisfaction or Penance is to be made 
in the Court;”0r before” he Miniſter fe wg rind: ſoine 
of the Pariſtidners; as in Caſes of Defumation, e wana: 
+ Penance may! be chünged inte a Fine, or Sum of Money 1 5 
d z Inſt. 150. given. to pious Uſes} Which 18 called Cimmuthig ist lhe 
4 laſt. 336. ovght not: directly 2 indirectly to ray Tui Ke 1 
| EU or forithe Afilnientithercsf or entrinet 5 
If he dothy:it/is Extoftloh. © Where, Whe ae only inis fees 
n ien, on 11 in =! ol 210 Set 1a — 2 W „ —— 110 
b nu betittilib od 03 wer e bo * id win Wlan * > 


*1Inſt.133 b. BY . Beben bal, Peclefdftledl "Cel we pt "a 
* & Seddiner geb fend the GemιI IH f. in 1 
Kites and Pridikeges wand fret the Company. fee 
eaſt from rec Ale Sicramente. The? FR Ys 
PT 1 ihe c e n- 25 tho" . 


44-1 + .cocraments only, is the Leſſe Se ee — m 
pot in Practio : In either N 8 ot 
PR Aft; as woe, cen 857 0 * 


. — M 555 en 
barry and Commonaty, or N Dor Fay 
bring an Action; an Excommriontedtion'6f | 
diſable them, becauſe & they f ſud Ee 0 0 JED 
0 2 2900 corporate Capacity)! erwiſe 
contr. Finch "Exectitobs cr Adm! iſtfators are &x&d g — lite dif 
p "is to ſue us Executbrw I N.] becnüſt they i Rich. tal 


* cLaſt.134.4. Perſonlexctiimunibatvd; ure Excite" 118 5 
fa 


„ee Hs. ISR 


- 


CHAP.UL: | "Laws of England, | 


** 1 ts. Mt ed 


l, Defendant, an an Excommunicativn by the fame Biſhop againſt 
the Plaintiff, ſhall not diſable him; for it ſhall be intended for 


the ſame Cauſe, if another is not ſhewn. . An, Excommunication + «1; 


againſt, an? Appellant, While the Appeal is depending is void, . 4 Toft Py 


Pr ok obſerved. 


» If the Ordinary excommunicates one for any Thing whete hers Dr. & Stud. 
hath not Cognizance of the Cauſe, the Party hath his Action againſt Dial.z. ch. 32. 
him, or the Ordinary may be indicted. (2200 6 oy rn 

In ſome Caſes Offenders incur Excommunication, Toſo Faflo, by * 

Act of Parliament, but it takes no effect till they be convicted at Dyer 275. 
Law, and the Conviction is tranſmitted. to the Ordinary. But Jpſo* f 
Fatto does not mean that he ſhall, he excommunicate without any 

Sentence or Denunciation, and a Conviction at Law may be a good 


Ground for the Spiritual Court to go upon, but is not, neceſſary 
where it way a Crime, before the Statute, connuſable in the Spiritual 
Court, and Caſa abare gnlperpd.to both hace. e ABEL jar 


Law.] 1 if 4, Bran 
An Excommunication is. generally. pronounced. for Contempt, 8 
not appearing upon Summons; or after Admonition, for not obey- Grave, 
ing a Decree, &c. It is publiſhed. i in the Church by Virtue of an K B. Hil. T. 
Inſtrument under the Seal of the Court by the Miniſter; and then 8 4 
if the Offender 40 not ſubmit within forty Days after the ſaid Pub- 6; 0 
lication, he may impriſoned by. Virue of the Writ of Sygnificauut 2 Taft 189, 
or Capias Excommunicatum, upon the Certificate of the Biſhop, - Cc. — 
to the King in Chancery. Upon this Writ one may have an Alias 
and Pluries; and if they are not anſwered, an Attachment 
the Sheriff may go, directed to the Coroners, returnable in the 
King's, Bench. This is by the Common Law. [See 3 El. ch. 13. ;40 
infra.],, And the Excommunication and Impriſonment ſhall con» 
tinue, till the Party is reconciled. to the Church, and diſcharged by - | 
Abſclution, and the Writ, De Excommunicato Deliberands, upon..the 
Certificate of the Biſhop, &c, to the King in Chancery, the 8 | 
Party hath made his Satisfaction to the Church. | 


None can certify Excommunication but the. Bidbap, unleſs the 2 U. K 65 


Bithop 18 beyond Sea, or in Remot is; or unleſs the Certificate, is by g hey 


one that hath ordinary Juriſdiction, and is immediate Officer to the | , beg ron 1. 
King's Courts; as the Archdeacon of Ricbmond, or a Guardian of 


the Spiritualties when the See is vacant. If dhe Hiſhop ecrtifieth the 


Excommunication under Scal, and dieth before it 12 it is 


nothing worth. But his Succeſſor ougbi to cettiſy it. And that the 
Biſhop is in his Dioceſe, the Certificate of: the Chancellor or Vicar 
General, of a Contumacy ot Contempt to the Chorcb, ditected to the 
King in his Chancery, and reciting-thad the. Biſhop: is in Remotas, 

ſhall not bg traverſed. , But the Court may inſiſt to be informed of 
it by Writ out of the Chancery, and — wholly on the Sur- 


miſe of the Party. The Pulhap may; certify;7an;Excomamunieation 
made by his Commiſfary; ; fort : Commiſlary acts in the Right of 


dhe Bifhop. ; But in the Certificate of an Excemmunication, the 
rep of * e muſt be — * ſhewn:or. ſet forth. 
Aa ufficient to it was;denounced for, Contempt, 
&c. the Judges will oe by. whats: the Fefe Court hah 
Cogizance of the principa Cauſc. e 3 An ain * 12 J. 
A Biſhop elect, after: Confirmation, aud before his Conſceration, 
may * an Excommunication; for the Power ol . 


£ 


— 


— —— 


U 
% 8 —C_— * * 
Fg * 
= 
2:8 
. : 


1 inf tute of the Baok IV. 


> . 68. 
1 Roll. Abr. 


e 


of the Spiritualties ceaſes after his Election 'by 1 jr _ Cage 
# Elire, and Confirmation, 
a ilnſt.1 34.42. 


An Excommunication certified under the Seal hae, ue | 
ot Official, will not be allowed. An Excommunication may 


884. be certified by the * Delegates of Appeals. [See W Courts of 
92. the Univerſities, ch. 2. poſt. cer v1 


© If the Sheriff doth deliver Offenders omemined a 
of Signiſicavit, without Order of Law; upon Complaint of the 
Biſhop Sc. into Chancery, a Writ ſhall boon awarded to the'Coro- 
ners, to apprehend the Party excommunicated, and an e 
to 2 the Sheriff to appear and anſwer che 

5 El. ch. 23. Writs De Excommunicato Sete 
iu 3 of the Curt warte een An mee 
. &c. to Ly, ö 
wor” in the Ravonmanicas Gd the ne ney 


| bath! not @ ſufficient Addition, decording to 1 H. f. chi. 5. Or if 


2 7 it i not contained, that the Excommunication ' 
4 Cauſe or Contempt, of fome- bag Mitter of Hereſy, 
run ee Child baptized, fo receive the Sacrament, re come 
me Service, er for Error in Matters 9 : Religitn- or Doctrine, 


| Incontinency, Uſury, Simony, Petjury in the Eerlkfialical Court, or 


n. «2 Inſt. 661. 
3 Cro. 196, 
197. 
„. 
623. 
1 Ld. Ray. 
G1 


7 x hoſt. $27. 


Idolatry z be ſball not incur the Penalties in this AF," (wit.) For 
E — . in not — himſelf Prisoner; upon the C pia, Go. 


We chat this Jer 40s nt reuithe Cp Copier with Procl- 

mations and the Penaities in other beſides the ten Caſes men- 

tioned in the Statute. But che Court hath inſiſted, that the Crime 

muſt be ſpecified in the Writ; and even in a Cauſe of 

that the defamatory Words ſhould be recited ; that it may — 
of the 


* ene eo the Judges, Whether the Spiritual Court hath: 0 


Abt. Cauſe, ' upon which the Party was excommunicated. - For no 


— Excommunication- can be pronounced for. a Temporal Cauſe, but 


by Act of Parliament. 
* Thoſe that die under the Sentence of 'Exconimunication, cannot 
gs were enen [See the Rubric in our Liturgy.) | 


4. An Interdi®t is an Eetlefiaſtical Cenſure, by which Pirſors are 
prohibited to hear Divine Service, or to have the Sacraments admi- 
niſtred to them, or Burial ; n 
be had in fuch a Place or Places. n 
the Perſons, where- ever they remove, An Interdict of Place is only 
S 111 
be received into another Church, but not 
"ja e 4 ge daes, when Both the People, er 
-&c. ate ſu to chis Oenſure. 0 
* ie Ceaſure hath been of long Time ang 


is a Ceaſute, whereby 
Pee their Office, or e Dg 
-Benefices, or where. they ere forbidden Bab of Yew), Whole or 
2 Zo a _ Time _—_ ever! WE og it is 3 chere p 
a du Officio or Bene or ger Ben 9, Cler 
erin” ate only liable to this Cenſure, Ke qr ry a Suſpenbon, 
which kart al to the Laity, (z.) A Sufpehffon a 2 
3 


Car Laws of England 


rer 


Ecckfie, or from the hearing of Divine Service ther [Ser 50 
6 Ed. 6. cb. 4. 


irregularity is a Canonical Impediment, from ſome in- Can. 113; 
famous Crime, Dont of Do RN, e Orders ; or if 


already in Orders, to miniſter TIDY "This Cee nete 
Uſe, tho ts inflicted by a late Cn. 


6. Eccleſiaſtical 
Re 


7. Degradation is an Ecclefiaſtical Cenſure, w EE 
Ray mari y rag ran It is otherwiſe D. 


A Sentence may not only be be given for this Purpoſe, but the Cen 
may be ſolemnly ſtripped of his Clerical Habit. 


From all theſe Puniſhments als. be. made to higher 
o ˙ Haan ein. he 


Thus much of the ſeveral Kinds of Courts of the ergo Extent 
| OT oor ee Rd eee 


O H A P. H. 
of the ſeveral Kinds of Courts of Cos this ane B. 
mited, or exempt: T he Lind Stews 
ſhalſea, Of the d Steward, 


. ng's Houſe, © 


png Ge. 


929 


[ 


* . 
> . j * 
- . 


and i Cami 


* 81 end 4 57 


Steward, &c. to enquire 'of 74057 "Edit 
Lord Steward 2 King's 8 cohceriing 
Courts within rincipakity of of he. Duc 


Lancaſter, Of the 1 25 1 the Biſhop o. 
Cond Ports, The of the Stannaries, 5 


Staple, The Courts * near the City 


Links, The & 
in other Cities, 2 of Og Cor e The Cann 


the Uu ver fler uf Oxfir: ot 


* — * 


a 


5830 pron 22 of thei Book W. 

* 2 loſt, 348: Or theſe particular Courts, let it begin obſaved, bet uch 
Juriſdictions, derogating from the ul LO of. che Como 
3 art always: to be taken E pt were 


Of the Cum 10 * The Cut of the > Marſtalſea- is a aer Raededs at e 
1 mon Law, ordained to hear and determine Suits 'betwixt' thoſe of 
Compt. Jur. the King's Houſhold and others within the Verge (fo called d Virgd, 
I Rod, which the Marſhal carries) or within verve Miles of the 
5%½ . King's Lodgings. Tho' the King goeth out of the Bounds of the 
4 Inſt. 130. Verge for his Recreation, if the Houſhold continues where they 
4 __ 20,21: were, this is no removing.) When the King gocth in Progreſs, 
ace ae _ b moveth: _ His 'Houſhold: - {See 73 Au. K. 1. 
75. &c. 53. th zac Moira wot eie 3d lud un. 

_ 199 This Court is held in Stuthwark, and hath a Priſon 8 
to it, called the Marſhalſea. This Marſtai ta is to be underſtcud 
of the Houſhold, not of the King's Marſ ſea; for that belongeth 

to the King's Bencil. 21009 to Wes A nov 
The Judges of this Curt are the Stew as che 1Court, and 
Marſtal of the King's Houſhold. Their Offices are for Life. And 
though the Marſhal be one of the Judges, he ices too that the Exe- 
cution be done. 

As to the uriſa:&49 of this Court, be ſettled by Statute. 


23 


By Articuli ſuper Chartas, er the 28 Ed. 1. c ch. 3 The Stew- 
ard 5 Marſhal F the King's Houſe forall not bold "Plea + Free 
bold, neither of Debt, nor of Cevenant, . tor of any Contract, but oy 
of, Debts and other Thi Sue Pip of.. the Jame Hue Of: Con- 
tracts and Covenants: that Hee of ral "bave mode 
with” ariether of the” ſame Houſe and in 27 one Hl 4 e's OF Treſ- 
ne; done within ve Houſe, and of ot ber 2 wirllin the 

min 7 e. 903 40 46 HF ICC FLICK 
This t Juxiſdiction of this his) Court. 
« 2 Inſt. 548. 80 habe prope Cann 125 MF aut of thr AQions, (vi) J 


10 Rep. 74, se cb, an 1 Tre 77 6 Nav and eee 
128 Purtide muſt be of fas * das 


gp i one. of the Partien ie is of the King's Wa yo though 


the Act erden 1 of Taten yet T teſpaſſes Vi et Armis 
are onl er Battery, Ua a away Goods; not 
Tre Ai 04, Cdn e I is and E mer, Treſ- 
Won ent — — any! veal or mixt 
Action. rt: J bas Wwe O fo ori ads bo 
By 5 Ed. Z. on 2. and 10 Ed. 3. St. 2. Error bere ſhall be 


amen d in the Ab abt! 11 2 
e ch Giro the . eat e A 8 exeted by 
Ness ng *Chartes © hit e Finn, + and, made a. 

ord; the Lib efty.w hereof exte nds .twelve Arles round Wh * 
hall. "The Jeri nas. Bees: ad (Ring £994 


Rb bn Court by Yitws Patent of Kir 
t this "is 1 ters - 
CharJes the. ek Dh "Gaby We 


Ye, r of his R : 1 
7 are © be. , l nog in W alt 
Wo Marſhal, and the. | of the Couch, wha is always 4 


yer. 1 In 


es SSK 


WW 
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CHAP. - Taur of 1 England 


n this Court wo Miles round Whitehall they have Por 
© held Pleas of all Manner of perſonal Actichs whatſoever; ; 
Treſpaſs, Battery, 'Slander, Trover, Actions on the Caſe, G. . . 

The Proceedin 12 of this Court are by Attachment er Capiad 
(which may be had at ſeveral Places within the Liberty) upon 
which the Defendant is to give Bond with Sureties for his Appear- 
ance at the next Court; and upon his WN he muſt put in 
Bail; to anfwer the Condernhation: of the Court. The feſt of the 
proceedings are according to the Courſe of the Common Law. If 
the Cauſe is 1 it is uſually removed into the King's 
Bench ot Oommon Peas by an Habeas cum C „ e | 
wiſe a Cuſt is brought to Trial in four or five Days. 

For the! Fer of ithe e lſea or Palace-Court, See the Con: 
pleat, Sollcifor, P. 4%. in 

It ont om of t W A r 

11: The Carr of the" -Lird Steward, Hege, ani Controller Of the Court 

of the King's Houfhold, to-enquire of Felony by Confe , ConfÞiring Stewa 1 


1 < 
— — hs ee; 


"ov 


—2 


and Imggining (by the King's ſworn Servants under of 3 
2 Lor ICE the King, or any Lord, or other ef fthe King's n 
Privy Council, or the Steward, Treaſurer, or Fg 10 of e last #7 IT 
King's 8 Houltiold, be held 'by Virtue of 3 H. 7. 6b. Tor . 1 ne 


m. os Cour of the Lind rale s of the King' s Bag, or, ins: the Court 
his Abſence, of the Treaſurer and Controller of the King's Houſe 3 _ 
and Steward of the Marſbalſta, hath Juriſdickien, to enquire of, *e King's 
hear, and determine all Tfenſons, Miſpriſion of "Treaſon, Murders, Houle, Ke. 
Manſlaughters, Bloodſhed; and other malicious Strikings, whereby? 1 549: 
Blood ſhall be ſhed; in any df the Palaces'and Houſts'of the King, 3 tus 135. 
or in any*other Houſe here his EN abide; 70 dee p. 420. 
Virtue of 33 H. $ 8. 75 18. Nin 3 * | OY * 
0 fy * N is 347 3+ 3 TIT 
IV: The © Corte within! the Principality of Wales jo their ws Of the C 
nſdi&t 'by Acts of Parliament. The g within 25 
confi wee Corres Beſides the” Shire of 'Monmiouth, and Vas 
other 5 and Maners united tö Salbß, * 


Glouceſter ſhire, 2 71 of 


KF $A eee, There ys Goji tn" -Sefiins | | 


in e 'County-Coarts, Hun dred- Courts, om 

Courts:Bardii; Corpo ration-Courts, Gt. . — , 1 4 
Ther” * 4 Seſſions re ur in "the. 

true — Siva "which" Seſſions | ſhall de called The 785 

Great Seffions A Wales. Ye Juſtices / thoſe Courts ſhall''bave 

their Offices by Letters Patent under" the Great Seal, to be executed 5 

by themfetves or Deputies And theſe uſt e Pleas Mo 8 

Crown in as large a Manner as 3 Benc NR 

Aſſtzes, and al other -Pleas and yon 2 wget wor mri. 2) 

in os lege 4 Miner as the Lord Chief Juſtice and cer of the 

Common Pleas, '@c, ey. ſhall alſo 3 all eriminal 

Offences whatſoever Re within their ſeveral Limits, according 

Alſo Recoveries and Fihes 
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EN . 224 within their" Aarberg, er is uſed 8 
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J Ii of the Beo V. 


| Errors and Judgments before ary of the Juſtices in the Great 
Seffions in Pleas real or mixt, Pall . 7 by 25 * * 
the Chancery of England returnable before the of . 
King 's Bench, as other Writs of Error are in VR Aa 
No Execution of my Judgment given in any Baſe Court 227 be 
aid ty any Writ of Falſe Judgment Bu upon Pur ſuit « 
faid Writ, the Judgment ſhall be e . 92 0 
flored to all that be, ?. by the ſaid Judgment, ac a 10 f 
of England. 
1 [See the Statute at large, by which the Juriſdictian of the Courts 
are plainly declared and eſtabliſhed, and their Praceadings ordered 
to be according to the Laws of Exglund. See alſo 27 H 8: cb. 26. 


18 El. ab. 8. and 11 C 13 V. 3: cb. 9. For preventing, frivglous 
Suits in the Principality of Wales. 


The King's Writ ought not to go into this Principality, tho' x 
Luo minus out of the Exchequer is often ſent, thither. . ¶ But ſee Of 
Arreſts, ab. 4. 2 and fee 1 Ed. 6. ch. 10. 5 E. ch. 23. & 11} 


Of the Court V. The Court of the Ducly-Chamber of Lancaſter, is held at 
d Laie, ef minſter, 
: 4 lo. 206, The * Officers of the Duchy-Court are the Chancellor, who keeps 
212. the Seal of the Duchy at Weftminfter ; the Attorney-General, four 
Counſellors,” a Receiver-General, Check: of the Council, Auditors, 
Surveyors, Meſſenger, There is an Attorney; of the Duchy in the 
Chancery, and, another in the Exch er.. 
x Dear A. 06? Hr fin of this Court i is for or concerning Lands holden 
236. of the Kin ins in Right of his s Duchy, within or without the Coy: 
Palatine of ' Lancaſter, 3 ¶ See 1 Ed. 4.0 or —— 1 was 
Aſſutanges of the ſame ; or concerning. the Revenue 
Hardr. 151. But whatever belongs to the juriſdiction of the I the: By Ducky, wa 
Hob. 77, 78. determined in the Court of Exch equer. 4 Ba 
' * 157, chin Juriſdiction in. reſpect of the Preſong; a8 St the . 
"= dyell. within the County-Palatine or where the Duchy retains Bills 
concerning. Lands lying out of the County:Palatine,. or within the 
l N Duchy, but not holden af it; 4 Prohibition may. 
award 
— The * Proceedings in this Court are as in the Court of Chancery by 
ur Englſb Bill, &c. and, by Decree. But this Court is pot a Mixt Court 
. 206, as the High Court of Chancery. In ſome Caſes ths GAs Caius Its) 
4 
| proper goms, and admits a ſmall Mixture of the Common Law 
Cre, and fete hel in Mg Dy cn eee o the 
f Plowd. 222. Ne, 4 


his Hin. 71 * 
| 15 Heirs, without ſaying ' Kings of 
8 England, 85 57 1 boo 8 16, a6 3Ph& 0 255 Soap] | 
= + By 32 H. f. ch. 20. 1 Ed. 6, ch. 14, 1 Hl. ch. 4. f. 36. 
(ft ee td 
Wc 0. are WIR N 
(Se 18 2 1. ch. 10. 5 $47 Ger. as T8 & 


t VI 24A County-Palatine an EXEM juriſdiction „ where de 
dae King 's Wit mnneth not, 1 * 5 250 oe hk 1 It is ſo called 
r Comitatu er Palatio Regis — the — Com- 


dan % as. FOTO of the King in his N. and had Jura Regaha, or _ 
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CHF. 2. Laws. of England. 737 


like Rigbts and Authority. For — — Treaſons: Mur- 
ders, Felonies, and Outlawries thereupon of theſe Rights 
are taken away from thoſe that have Counties Palatine, and are an- | 
nexed to the Crown. Counties Palatine. probably were erected at *: Ventr.t55. 
firſt, becauſe they were adjacent to the Enemies Countties hereto- 4 Jan a4. 
fore; as Lancaſter and Durham to Scotland, and Chefter to Wales ; 
that the Inhabitants might have Adminiſtration of Juſtice at home, 
and remain there to ſecure the Country from Incurſions. In the 
erecting of them theſe Things were to be obſerved, (viz.) to have a 
Chancery, Writs under Seal, to depute Juſtices, as well touching 
Pleas of the Crown, as all other Pleas touching the Common Law, 
Execution of Writs, making ney _—_ other eg agate be 
longing to a County-Palatine. non) TY 
> The King may 2 d 
without Parliament. ; hang =o Jas 
By 27 H. 8. ch. 24. None but the King ſhall have Power to pur- 79 
don Treaſons or Felowes,| or. Qutlawries for the ſame, to make Juſtices 
of Aﬀſe, Peace, vr Gaol Delivery,  nottwit ng m Grant er Fre- | 
ſeription, (But ſee of the County-Palatine of Tx and 
all Writs, Indid ments, and Proceſſes in every County-P _ .- 
other Liberty, r 2 5 Teſte tbe: Owner of 
ſuch County-Palatine or Liberty Writ or Indifment, 
the ar 92 
Peace. 5 
See 11 12 W. bs 
Suits in Counties Palatine. 
All Pleas of Lands, Cc. and all Contracts, — a wort, ork 
ariſing within the:County-Palatines, are to be heard and 
determined within the ſaid County-Palatines, except in 
ni Plea, or foreign- Voucher But the Plai 
— to 
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No Inhabitant of the ſaid — to be com 
led by any Writ or Proceſs. to EE Se Eon 
Cauſe; Sa, ene ae bee But ec —— ch. 4. 

The County-Palatine Lands and 
for High Treaſon by ——— —.— 0 ar given by « 4 lat. 
Act of Parliament after the Erection of the. County»Palatine, | Opt, Joh 


—— In gen ah. a as te. — 


— ˖—[ ¶—k6——̃——' 


M OD. 


an luſtituteof the Beo N 
* 7 hall fay' * uy m_ give Light to underſtand the the 
r e - 11 1 .F! 110) 11 S,ẽ 4 


8 Ls ie i HIT ES FISH? 51; 

21 Vent. 1 57. 5. The Comnj-Pilaine of ee is by '-AR of Partiament,” 

ape page " the County-Palatine of Lancaſter there is a * Court of Equity. 
1 Ventr. 156,: The Chancellor is the Judge of it. The Chancellorſhip i both 
157. of the County and Duchy have a long Time been in one „but 
1Vent-155- they have diſtinct — . ſo chat it is the ame Thing, as if 

they were in two different Perſons: 7 © E Steh ted 49 
7 5 Dany. Lands held of the Duchy of Lancaſter, and wing! in the ceux 
Palatine may be ſued for in the Court of Equity. 

* 4 Inſt. 204. There are alſo Cuts of Lato for Civil * 100 Pless of the 
4 Inſt. 205. Crown, and Juſtices therein appointed Nertberies of Lands in 


74 the County-Falatine ire tö be had In che Court of che County Pals. | 


tine, and cannot be had at Weſtminſter. 


221. 


Crompt. Jur. in the County=Palatine' of 'Lanecafter,” It hall: be tried in the C 
137. Aa. 2 of L — ja remanded thrher. And where Part of an \AAioh 


5. Ray. ariſeth at Common Law, nnd Pare hi @'Franchife, the Chmnibh Law | 


ſhalt be preferred. * = pil er. urid v. Ai \\ * 


By 27 H. 8. ch. 24 Th Tuftich F Aſſiſe en Gaol Delivery 
and of the Peace; for the County-Palatine A Lancaſter, "are feed 
' by Commiſſion a be Seu of Lancuſter oral 
See concerning the — of — hs 2& 3 Pb. & M. 
cb. 20. And Writs of Signifie@viP aid Bebomimunitats Ca- 
, ang ch. "UN . F Jy die 13950 
| 7: 5 58 bur n: ADL | 

d 4 Ia. , 2. The Cow Palatine'6f 10 f Preſc Aid the 

Cromps, Jur King's Writ _ not to este or 8 "the" fi 

137. County -Palatine, but under tie S If be id Oounty- dlatine, er. 

oe ceſpt Writs of Proohamation;'\Sck Yd, "6. cb. 10 5 WN. 

+ cd In the Court of Narbeguer ut Cheſter; (te Chuncery Court or ths 
County:Patatine) the Chambirlaite of Cheſt (who bath che Jurif- 
ciation e u OPantellef 5) 4s Judge iir Rynmty and in! Matters of 
Common Lid, with the aid" County. Por this burt ef 
cery is a mixt Coort 5 av the High Gcutt of Chancerꝙ dt nen. 

n un; Be is alſo & Confervater bf the Pekee by Virtue of te faid Office 
There male e er deen de ade ow 'Chamberlain's Depu- 

Bot the Chamberlain, ol his Depy carmot! decree any Cauſt 


oy he himſelf is Party; d he Se ey 1 in he 195 
out of the Cou 


Ooburt ef Chaticetyv! If a De lende d& 
a Ache, 11 —¶ — y . 
1 d, for Matter Lands or 
Goods. For ; when particular Courts ry Jes, The gene 
Courts ſhall ive Remedy. att o: (gal fy 18 ave 10 | 
The e ef Les hath cho Oohrte uch n to i 
ang d determine Mutters ef the den and Corinth . 
ſaid Coanty-PHathhe:-'/ 9 And of 'Firies"#nd Reco- 
veries —— welavithin the ©otty-Patitine'of CBeſferz arthe City 
of Cheſter, Bd. 6. eb. 28.” 27 EIA cb. 9. 4j El. #15.) 
1 go} e ga a Cone il . 
: CD in Ercbehuer, for Matter where 
eth actbrdiag to the Gourfe ef thelCdmmdi Laws ö t the Jure 
* But ſee alſo 32 H. . th. 43. and 2 Salk. 500. and ſee 


5 El. 
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«4 Inf. 205, If Line" is joined in the King's Bench, or Common Pleas, trlable 
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Crap. Lau 7 England. r 


5E. cb. a3. TT 11. 1. concerning Ws ef Signjfcouit or Lea. 
nicato Capiendo.] 


3. * The County-Palatine of Durhom, being Parcel of the Biſhop- 4 lat. 216, 
rick [and called the Biſhoprick] of Durham, is by n 9 Roll, Abe 
the King's Writ runneth not ; for it is a royal Franchiſe. 

The Juriſdiction of the Biſhop of Durham extends to all Der 
betwixt the Rivers Tine and Teeſe; and to the Manors of other 
Men, eee Demeſnes of the Biſhop. See 27 Ed. 2. S. 

1. cb. 1 

In the County-Palatine of Durbam there is a Court of Ser 1 
and a Chancellor. It is a mint Court boch of Law and Equity; but 73g. 
it differeth from other Courts . — if an erroneous judgmant | 
is given, either in yaw, udgment there according to 
Common Law, or before I flices + _ Biſhop, a Writ of Er 
ror ſhall be brought before the Biſhop himſelf. [The Juſtices are ; 
now the King's Juſtices, and the Writ of Error muſt be returnable 
in the King's Bench.) And if he gives an erroneous Judgment 
thereon, a Writ of Error ſhall be ſued out, returnable into the 
King's Bench. If the Biſhop (who ought to do Right ta others) 
does Wrong within his — Juſtices ſhall be aſſigned 
io hear and determine the Caſe ; for he. cannot be Judge Wr 


own Cauſe. 10 


Fines may be levied here, See p El. WP 274] and Recoveries fuk 
fered, [See 27 El. cb. g.] 

By 27 H. 8. ch. 24. The Biſhop of Durban and bis Temporal 
Chancellor of the County-Palatine, are Fuftices of the Peace within 
the ſaid County-Palatine, 41:1 


tet-gillhiokeg. f i e ee e eee 


Capiend, Alſo 31 EI. cb. . mmm 
Exigents, Sc. 


$3.1 11 1 


4. The A ia called, che. GanetymPaleiniot, bl. 220. 

Ely, 4.5 The Ra! Franchiſe of Ely i call 33 H. 8. ch. 10. $ El ch. D. 61. 
23+] King Henry 1. er of "Ely and his Succeſſots f , 32: 
Jura Regaka within the Iſle of Ely. is Bi hath this Royal brit 2 
juriſdiction by Preſcription, grounded — the ſaid Grant, as well * 
in Pleas of the Crown, as in Common Pleas before his Juulicrs. 1 

By 27 H. 8. ch. a4. The Biſho —— ar riiare y-6 ou08 

Ely: 

Tuſtices of Peace within the Iſle of $14 HEE LOOT 

dee 5. Ebz, cb. 23. . Writs of Significontt and 
Excommunicato Capiendo. In which Statute the County-Palatine of 
Ey is called an exempt Juriſdiction as well as Wales, Counties- 
Palatine of Lancaſter, Cheſter, Durbam, and the Cinque Ports, 
where thbing'a I ciadethubotines, Ge. Ann n 
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VII. The Cinque Ports, within the County t dag haviſeach Of tbe O 
of them Franchiſes and Libetties ; and the King's Writ doth _ 
run there, as before affirmed. - But this is ſaid — weligns 
than to Civil Cauſes between Party and Party. yet a Nun Jur. 134, 137- 
Minus lies to the Cinque Ports. [And ſee of Arreſts, 3 
The Inhabitants thereof have theſe Privileges in reſpect of their At- lad. 4. 
tendance in the Ports, n % Ooh © 109 
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* 2 Inſt. 557. The firſt privileged Ports were but three, (vis.) Dover, Sond. 


4 * wich and Rumney. After wards two Ports more were added to 


Cinque Ports. e i | 
ithin the Cinque Ports there are ſeveral Courts. One before 
the Conſtable of the Caſtle of Dover, and other Courts within the 
' __ _ Ports themſelves held before the Mayors and jurats; and another 
aaualled The Court of the Cinque Ports at SHEPWAY. 
plas 55% > There is a Lord Warden or Keeper of the Cinque Ports; who is 
4 lea 2:3. alſo: Admiral, and hath the Juriſdiction of the Admiralty ; and is 
F. N. B. 240. exempt from the Admiralty of England. He is alſo Conflable of the 
8 Jar. Caſtle of Dover, and hath Juriſdiction to hold Plea by Bill conceru- 
ing the Guard of the Caſtle, &c. according to Common Law. 80 
that the Conſtable. and Lord Warden hath two Juriſdictions. His 
Juriſdidlion as Conſtable, is limited by Articult ſuper Chartas, or 
28 Ed. 1. ch. 7. For he hath no general Juriſdiction within the 
Cinque Ports. The Conſtable of Dover and Lord Warden is the 
immediate Officer to the King's Courts, for the Execution of the 
King's Writs within the Cinque Ports. The King's Courts write to 
him, and he is to certify the King's Courts of the Record which 
is before the Mayor and jurats upon their Certificate to him. So 
if one hath Judgment in the King's Courts, and the Defendant hath 
no Lands or Goods but in the Cinque Ports, the Plaintiff ſhall have 
à2 Writ directed to the Conſtable of Dover, to make Execution. 
e 4 lat. 22: The Juriſdiction of the Cinque Ports is general, and extends to 
| | as well as real and mixt Actions, which touch the Freehold. 
t if Part of the Land is within the Cinque Ports, and Part with- 
a out, the whole Writ ſhall abate. And ſo in like Caſes. lers! 
4Inf. 2. All! Plaints againſt the Mayor and Jurats of the Cinque Ports 
„ eee ee Sbep ay, before the Warden of the 
' Orts. E ef a 144 1 e | 
2 Taft. 5). If an erroneous Judgment is given in the Cinque Ports before 
ed. 24 any of the Mayors or Jurats, it thall be redreſſed according to the 
8. % Cuſtom, by Bill, in the Nature of a Writ of Error, before the Con- 
ſtable of Dover, and Warden of the Cinque Ports, at the Court of 
ay; and the Mayor and Jurats ſhall be fined, and the Mayor 
removed from his Place, though the Court is a Court of Record. 
[See 5 El. ch. 23. f. 11. Concerning Writs of Significavit and 
f2lnſt. 557. Note, That there is a great Difference between the Principe! 
x 2 602. of Wales, the Counties-Palatine, and the Cingue Ports. For thou 
3 Cro. 247, in the Cinque Ports the King's Writ doth not run, 8 
248, not Jura Regalia, and are Parcel of the County of Kent. 80 that 
iii a Writ is brought againſt one for Land within the Cinque Ports, 
and he appears and pleads to it, and Judgment is given againſt hun 
in the Court of Common Pleas, this Judgment ſhall bind him; 
for the Land is een out of the County, and the Tenant 
may waive the Benefit of his Privilege. But if ſuch Judgment 18 
given in the Common Pleas in a Precipe, of Lands that lie in als 
or in the Counties Palatine: of - Lancaſter, Cheftery br Pure, 
though the Tenant did admit the Juriſdiction of the Court in on 
a Calc, 
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5 —Uäũ— ̃ — the Bounds are within the Walls: 
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Calan: 2. Laws of England... | _ 
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a Caſe," the Judgment againſt bia, as to-duch-Lands\as) wid For te Age 
Males was originally no Part of England, and the Counties Pala- 
tine are exempted from the Juriſdiction of. the King's Courts; bave 
Jura. Regalia, and plenaty Juriſdictiun; and ſo ate known to the 
King's Courts. For they take Notice of all the Counties in Eng- 
land for the Directions of Writs: In the Ports the Privilege 
extendeth only to certain particular Towns, whereof the King's 
Courts cannot judicially take any Notice. Therefore the Privilege 
ought to be pleaded to the Writ. For there is a Difference betwixt 
a Franchiſe to demand Cognizance, and a Franchiſe where he. . 14: R 
King's Writ runneth not. In the firſt Caſe the Defendant , 
ead it, but the Lord of the Franchiſe muſt = 
t in the laſt Caſe the Defendant muſt: * "1 


VIII. The . 3 Stonnarics; or the rs vl. 
in Carmona and .Devenſtire, are ſo called 2 Starne, from the Tin of the Stan- 
in thoſe Counties; and the Tinhers are called Stminatores, 1 The = 


Privileges of the Tinners are declated, limited, and expounded by +5, 4 8 
an Act & of Parliament (not printed) made the go Ed. 3. 


eier 


All © Labourers in and about the Stannaries are to have the Pri- 4 Ind. 231, 
vilege-of the Stannary-Court, while they work there; and are not to 3 33.236. 
be unpleaded in any other Court; for any Cauſe ariſing within che 
Stankharies, except far Pleas of Land, Lk. and Member.. 


The. Offers of this Court are the Lord Warden, the Under- 
Warden, and the Steward. 


The“ Juriſdictian of this Court is guided by 
Cuſtoms, and by Preſeription; and ny ſettled by 16 Car. 1. ch. 
15. Here the Words In /octs ubi wide or 

They have no Juriſdiction af any lical Ac Action ariſing out of thee , Int. 231; 

Stannaries. 'Tranftory Actions — Tinner and Tinner, though 
not concerning the Stannaries ot ariſing therein, if the Deſendant 
found within the Stannaries, may be broughi in theſe Courts, or at 
Common Law. But if one Party only is a'Tinner, ſuch tranſitury , 1,6. 429. 
Actions, which concern not the Stannaries; nor ariſe. ver a 7 
not be brought there. To 1 . 

No Writ of Error lieth upon a Judgment i in the 8 1 Koll. 
But Judgment ſhall be reverſed by Appeal to the Steward of the 745+ 
Stannary-Court where the Matter licth ;; from the Steward of the 
Stannary- Court to the Undet - Warden of the Stannaries ; and from 
him to the Lord- Warden of the Stannaries ; and from him to the 


King's [or Prince of Wales's when titre is Warn) en 1 
16 Car. 1 cb. 15. at large. 


kb anda, Inſt. 229. 


} 4 wi bas 8 
IX. The Crurt of the Mayor of the Staple is a inted Of the Court 


the Peace, arreſt the Offenders in Staples op arp and © im. *f Mejor of 
priſon and puniſh them after the Law of the Staple. | 1 237» 
Court in the Staple- Market is incident to that Market. It is guided 238. 
222 Summary Way, which is the Law a 

A iu is held st dhe Wool-Staple. in Wefminfer;-the 
Bounds ing at Temple-Bar, and extending to Tuthill. 


9 


Where there are no Walls, the Bounds of the en ee 
through all the Om or Town. 


6 X | | The 
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itute of the Book IV. 
« 4 Inſt. . The Officers of this Court are the Mayor, and two Con 
[See 27 Ed. 3. St. 2. ch. 21. for the Juriſdickiam of this Court.) 
y 36 Ed. 3. ch. 7. Merchant -Strangers may either ſue before the 
Mayor ef the Staple, according to the Law Merchant, or at the Com- 
- Theſe Courts are much out of Uſe. 
See Of Eftates by Statute Merchant and Staple, B. 2. cb. 1. And 
of Statutes, B. 2. ch. 3. ante. | 


Of che Courts X. The Courts within or near the City of London, are the Huſlings, 
within or ag the Sher hi Courts, the Lord Mayor's Court of Equity, the Court of 
lad. the Mayor and Aldermen, the Court of Requeſts, the Court of Or. 
pbans, the Court of Common Council, the Court of Wardmete, the 
Court of Hall-mote, the Court of the Chamberlain for Apprentices, 
the Court of the Conſervator of the Water and River of Chon Ge. 
The Court for Policies of Aſſurance, the Court of the Tower of 
Tandon, the Court at Whitechapel, the Court at St. Martin's le 
Grand, the Court of the Prefident, Cenſors and Commonalty of the 

College of Phy/icians, | 


b-e lat. 32. 1. The Huſtings (from Hut, Sax: for a Houſe, and Dbing for 
+ init. 247: Things, Cauſes, or Pleas, (ſo that it is the Houſe of Cauſes) is the 
Law v. Hub higheſt Court of Record, holden at Guilaball for the City of Lon- 
** don before the Lord Mayor and Sheriffs (or in the Sheriff's Abſence 
by ſix Aldermen) of all Pleas, real, perſonal, and mixt. It is as it 
were diſtinguiſhed into two Courts; one Week the Judges fit u 
Pleas real, and the next Week upon perſonal or mixt Actions. 
real Actions are grown out of Uſe. {See Statute of Glouceſter or 6 
Ed, 1. ch. 11. and cb. 4. poſt. Of an Action.] 
Judgment of Outlawry in the Huftings, is not given by the 
Mayor who is Coroner, but by the Recorder. 
F. N. B. If an © erroneous Judgment is given in the Huſtings, the Party 
el abr. Who thinks himſelf grieved, may ſue a Commiſſion out of Chan- 
245.  Cery directed to ſome Perſons to examine the Record, and thereupon 
2 Saund. 228. to do Right. | 


4 4 lad. 2% 2. The two Sheriffs do each of them keep a Court of Record 

ich within the City by Preſcription. Theſe Courts are kept at Guila- 
hall, and in each Court a Steward is the Judge, They have be- 
longing to theſe Courts two Priſons, called Counters. 'The one in 
Woed-ftreet, the other in the Poultry. , 

They have Juriſdiction to hold Plea in all Perſonal Actions. 

The Preceſs in theſe Courts is by Summons, Arreſt, Foreign At- 
tachment (or by Attachment of Foreigners Goods or Money found 
within the City in the Hands of the Plaintiff or of a third Perſon) 
to make the Defendant appear, and give Bail to anſwer the Con- 
demnation. He in whoſe Hands the Goods are attached, is called 
the Garniſbee, becauſe he has had Garniſbment, (from Garmr, to 
inſtru) or Warning not to part with the Goods or Money, but to 

and anſwer the Creditor's Suit. If the Foreigner appears and 
os, he is called the Enterpleader. If the Defendant does not 
appear, the Goods or Money may be condemned. There may be 
al o a Sequeſtration, upon an Action of Debt, of Goods in a Houſe, 
Shop, or Warehouſe, when there is no one within, by —_ 


nnn 


Kr 


W 


on H — : 2. 1 — of. — — 
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Beſides their particular eie * > pan are eli 
to the Rules of the Common Law. An Action! 


in Four Court Days; and if either Party ſhall have a 


taken in Writing, and allowed. 
A Cauſe may be removed by Habeas Ca7pus to Weftminſter- Hall. 


. here 
cannot ſtay in London till the Day of Trial, ah ode oe 2 85 


— —L— 


* „ 


But if an erreneous Judgment is given, the Cauſe may be re-»p.N.8. ze. 
moved by Writ of Error to the e before the Lord Mayors . loft. 247, 


and Sheriffs. 


3. The * Lord Mayor's Court of . the Proceed:) 4 Ink ug 
ings are much like thoſe 3 in the High art 1 1 e There is Anorney, 


raQice called Mar kin a Cauſe before the L 
After a Verdict given for the Plaintiff in the*Sheri s Court, the 
Defendant may get the Cauſe mark'd before the Lord-Mayor (being 
like an Injunction) to Tay | Jodgroent and Execution, *till the Mat- 
ter is examined in Eq ſo the Cuſtom is, that if a Plaint of 


Debt is entered in « Sh iff's Court, upon Suggeſtion of the De- 


fendant, the Lord Mayor may ſend for e Parties, and for the Re- 
cord, and examine the Parties upon their Plea, and if he finds that 
the Plaintiff is ſatisfied, he may award that the e ſhould B 
barr'd, but not after Judgment. X 6 
4. The Court of the Lord Mayor All e is a n of Res 

* and is held in Guilaball, the Recorder being Fudge thereof. 
But the Lord Mayor and Aldermen may ſit as Judges with him. 

The Proceedings are by Action and Arreſt, or elſe by an Artach- 
ment of the Defendant's Goods. 


The two CAR Priſons, as well for this us fr 
the Sheriffs O ROY a 


5. The Court of Re we common called the Crure ef G. 


ſcience, is kept at Guildball, and i is eſtabli for recovering Debts 


xceedin 
not e LG. 


By 3 Ja. {5 Bay Citizen and Freeman'of London, and 
other Perſon mhabiting there, being a Trad:ſman, Vittudlkr, 

er 2 who hath a Debt due to him, not amounting to 40 8. (See 
the next Statute) by any other Citizen, may cauſe the Debtor to be 
ſummoned to the Court * 7 Requeſts at Guildhall, to appear before the 
Commiſſioners, there, or any Three of them ; who, 1 FED Party does 2777 
25 may order him to be committed to one of the Counters. 
appears, they may proceed ſummarily, and examine the Parties wth 
Vitnaſſes upon Oath, and forthwith make an Order, which the Plain- 
tif and radar mult” obey, under Penalty of Commitment to the 
Counter, "till they ſhall perform ſuch Order. "If any fuch Perſon com- 
mence any Suit elſewhere for any Debt tbo fie any other 2 like 
Perſon, upon the Defendant's Oath or other fer Teflimeny, that 
te as, af the Time of the Ackion bringhe, an Inhabitant in the City 
of London, or the Liberties thereof, as afereſaid, and it ſtall 1 


„as thus p. 74. 75- 


4 1 "An Tft of the. Book W. 


| that the Dalr ſued fo for. 4 {ho 40 8. The Juke of the Court 

fall nat 72 to the are any Cofts of Suit, but Mall award to 

the Defendant his ordinary Cofts. 

Ws Att ſball not extend to any Debt for Rent upon Leaſe, or other 

real Cuntrac is, ar concerning Teſ aments, Mat ramnys, or, any Thing 
belonging to the Ecelefiaftical Court. 

By 14 Geo. 2. c ch. 10. E. ball be dea for every nn of 

London, and every other. Perſon inhabiting within the ſaid City, or 

the Liberties thereof, and every Perſon who ſhall rent or keep any Shop, 

Shed, Stall, or Stand, or ſeek a Livelibood in the ſaid City, or Like 

AP... Rp Fey which- ſhall: have any Debt owing unto him, not exceed. 

as Bb 11 ing 408. by amy Perſon inhabiting, or ſeeking a Livelibeed within 

*-*tbe ſaid City, or Liberties thereof, during their reſpect ive inhabiting 

—_ the ſaid City or Liberties thereof, or ſeeking a Livelihood as 

#4 At | gore 2 > arr uch Debtor to be rwe any of. the Officers 

0 20 N aid Court of Regueſls . the time bei Writing left at the 

73 e Sh, „ Stall, or Stand, or any «ther 

2 0 Der i ren Livelibood, of 775 Delror, or by any other rea- 

tice to - 455 to the ſaid Debter, to appear before tl; 


{our of the Jaid Court of Regueſ's, helden in the Guildhall «f 
the, ſuid City, and that the, ſaid Commiſſioners, er, any three of them, 
or. more, call, after ſuch Summons as. roaſt have Authcrity 
this Att, from time 0 time, +: down, or_Cau to be ſet down ſu 
Ongers, between ſuch Party, laintif, and his Debtor, Defendant, 
touchin "gf uch Debt not exceeding 408. in Queſtion before them,. as they 
fall find to Aland with Equity and good Conſcience ; all fuch Orders 
ro be regiſtered in a Book as they have been accuſtomed to be ; which Or- 
ders\ſo made, as: well the Oe as the . Defendant, 44 fecſern 
e Peres fl geh afoot, di, gau 
eren s 9 4 Ant, in jp! e all cr 
any of wn rs. of the 24 Gund, during the Time of their 
Rating. it ſhall be lawful for the Commiſſioners then fitting, or am 
155 of. them, ta; certify under their Hands and Seals the Name f 
AK jo offending, and the Nature of bis Offence, to the Lord. 
yer of the ſaid City, for the time being, who is required to ſun- 
— 5 Perſon - offending before him; and upon bis Appearance, 
= the Fact alledged Heine proved upon the Oath of one. credible - 
Witneſs, or in Defaul of his A pan wy the ſaid LY Mayor ſtall 
proceed to puniſh the Per, fo þ of ending as 4 foreſaid, by Fine or 
2 or both; provi t the Fine on any ane Perſon do 
nat exceed 20 8. and that the {ny be for no- linger than ten 
Days. And upon the Non-payment of the ſaid Fine, it ſball be lau- 
Ja for the ſaid Lord Mayor to iſſue a Warrant under bis Hand and 
for levying the ſaid Fine on the Goods of the Offender, and to 
6 Sale to = made thereof in coſe they ſpall not be redeemed in fre 
— rendering to every ſuch Perſon the Obe ple (if any there 2 
upon Demand, after dedutting the reaſonable Charges of ſuch Diſtreſs and 
Sale; which Fine, when levied or received, ſhall be paid into 5 Hands 
of the Church-wardens, or Overſeers of the Poor of the Pariſh, wherem 
2 ſuch Offender ſhall inhabit, towards the Support of the Poor. 


FEB Pry 6. The * Court of Orphans, a Court of Record, is eſtabliſhed for 
2 Banv. Abr. the Care and Government of Orphans. The Lord Mayor and Al- 


311. Tit. Cu- dermen have the Cuſtody of Orphans (under Age and unmarried) of 
noms of Lon Free- 


don. 
| 2 


n.: rr 


— — — 
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Freemen or — of Londen ie, though. did not _ 
inhabit. in London; me the keeping o cel e Goods. 


And if they commit the Cuſtody of an Orp to another Man, he 
ſnall have the Writ of Raviſhment of Wand i if the See 


away, or the Mayor and W 1 ene Offender, till 
he e the Infant. 


k A \ Þ vv 
Hxecutors a Adminifraton are eh . laveninics ray 
fore, the I ee and Aldetmen in thi ig Court, and muſt- 


ye 
Security to the Chamberlain by Recognizance ſor the Orphans 
Part; which if they refuſe to do, the may commit them to 
Priſon till they obey. And if any Orphan ſue in the Eccleſiaſtical. 


Rep. 73. 
Court or elſe here for a Legacy, e or. n dag to him by ( latt. 249. 
the Cuſtom, a Prohibition will lie. il waive the 


Benefit of ſuing in the Court of Orphans, — W a Bi in N 
any one for Diſcovery of the perſonal Eſtate. 
If any one without the Conſent of as Court of Kn r- v Le 32. 
ries ſuch an Orphan under the Age of twenty-one, tha" out of the Vent. 178. 
City, they may fine him, and .jmpriloh him for Non: payment. 
[ See of a Guardian, B. 1. cb. 0. ante. Of Corporations," B. 1. 
cb. 8. ante. Concerning the Chamberlain of London, and 2 Darv. 


Abr. 411, 312. and . obey bs 10. A A for the Ralf 
«Op I oC un A 1 


7. The Court 4 „ Cound 1 of the Lord. n 1 8525 

1 and ſuch as are choſen in every Ward out of the Com- ren 

monalty, to repreſent the whole Commonalty of London... \. | p 8 wm 
In this Court they make Acts for the beiter Government of the 

City, for the better Execution of the Laws'of the Kingdom, or for | 

the Publick Food! and for; the Advancement; of Trade; Rut — 104% 

Laws myſt not be 1 1 to the Publick Laws and Statutes. Such 


Laws bw made by the Lord Mayor, ans ng hy n 
to bind wihin the Cty and Liber th thereof. 


8. The Court of the WIE ATI FB 5 Se 4 to. [249 
Country Leets;.. Every Ward being as. a Hundred, and the Pariſhes 9 Rep. 56 

as Towns. There are, twenty-ſix. Wards, divided for the Gere 
ment of them amongſt the Aldermen o the. 8 


In every Ward there is an Inqueſt of twelve Men, or more, 
ſworn, every Vear to inquire of and, to preſent Nuſances, and ſuch 
Fete we not * nene the Streets and Lanes, ** 


0 The Court of F Hallam (Hall.Coun) is ho Court "I ', Tal. 249. 


every Company in London keeps: in their Is for * N 4 
gulation of their Com pany: 1 


2 The Court of the t (hamberlain fir tention is a "IN"? 250, 
rollment of Indentures of Apprentices.” For an Apprentice may $ Rep. 126. 
refuſe to ſerve, if his Indentures. are not inrolbd; and may fue out 6 


14. Ra 
his Indentures in this Court, Gg. IF not in the Mayor's Court] and 1415. 8. C. 


be diſcharged of his Maſter, And here A N ate made free, , f. 0. 
One may be free of Londen by Service of an Apprenticeſhip; by 
Birthri = Ko 


being the een n N 
of the Court of Aldermen... 1 25 At 


6 * | The 


— FY 
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=" A fins of the 500K. IV. 


— uy inn ern 8 


« 4 Inſt, 250. 


> 4 Inſt, 250. 


te ik 25s | 


Chamberlain is Tails in al Com inte, either of che 
or of the ſter againſt the A 
qc cou! ins, ef he Meer on | 


It. TR 1 ü Cds er wg : CNA dr U i an 
ver of Thames, &c. wherein the Lord Mayor of Londen hath the 
Rule and Government of the Water and River of Thames, and the 
Iſſues, Breaches, and Lands overflow, &c, from Stains- Bridge to 
the Water of Yendal and Medway ; and hath Authority to puniſh 
fach as uſe unlawful Nets, or other unlawful Engines in Fiſhing, or 
take Fiſh under Size unſeaſonably, &c. {See 4 H. 5. ch. 14 


A eo hin Hy 7 Am. ch. 9. and of the Cart of the 


of Sewers, th, 1. ante. 


12. | The Court for * Policies of gare, [not now in bk] 
founded upon Acts of Parliament. 


By 43 El. ch. 12. 4 13 & 14 Car. 2. ch. 23. Ne Lint Chin. 


cellor or Lord Keeptr ſhall ; ory a fanding Commiſſion (to be re- 
new d yearly or oftner ky, the hearing ls derer minin all ſuch 
Cauſes, as eric f oticies of Aſſurances, that are enter*'d in the 
London. e Compriſfioners, br the greater 
Pare of 8 have Power to — the Parties, examine 


Witneſſes upon Oh, 6 to bear and decree all ſuch Cauſes in a brief 
and fummary mary Way, a ani toitrinit to Priſon ſuch as Aiſabey their Dezrees. 
Bur the Party grieved by fuch Decree may, within two Manthi after, 
exhibit bis Bill in Chancery for the Re-rxamination therref, fo as he 


Sf Jatisfies the Deere, &c. 


13. The Okt ef we. pre er Lade to bange Within 8. 
Precinct of the Tower of Londbn before the Stetoard, by Preferi 
tion, of Debt, Treſpaſs, and other Actions of any Sum. Part 
the 7. owver-Liberty is within the City of London, and Patt in the 
County of Middleſex. It hath Authority over ſeveral Hamlets in 
the County of M. There is alſo another Court at St. Ca- 
rherint's for that Liberty, which is alſo a Royal Juriſdiction for Ex- 
clefiaftical Cauſes; n lies frotn thence to the 


| e 


The Court of Srepney it White-Cepe, (commenly 
While Chap Court) is u Court. of Record. CET Bar 


are directed thus: Seneſchballo Curia ngſtræ de Recardo infra Mane- 

et Hackney in Com. Middleſex. Hamlettas er Liber- 
, necnon Capitali Bailivo Prabonorabilis . . ._ .... 
Manerii 1% 2 Stepney pradift. et corum Culibet Salutem, This 
in te La is 27 ty On nn. is a Gaol for 8285 12 5 
Writs of Superior Courts, as well as 

Court. oh oor 2h within the City of 
Lender, bur in the Contity of Adr 


15. The Court for Sr. Martin's le Grant by Alder ſpate, is 3 
berry within the Deanery of Nie, fe, and fag tothe Libery 
wi minſter, and ſubject to 
thereof, and hath a peculiar Juriſdiction within itſelf. « F 
| 3 16. For 
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544 An Iuſtitute of the Book. IV. 


[See of a Liberty to beld Pleas, and to have Gynizance of Pleas, 
B. 2. ch. 2. ante.| 

By 4 & 5 Ann. ch. 16. All the. Seatutes of -Jeofijld a be ans 
tended. to Judgments, which Hall be enter'd upon ellen, N Nihil 
dicit, or Non ſum informatu+, in any Court of Record. 


es _—_ XII. The Courts of the Untverfities of Oxfard 2 Cembrige 


Verſities, are of a particular Nature, They are granted by harten and are 
* 4 Init. 227. confirmed by Authority of Parliament. For, 

Prynn's Ani- By 13 El. ch. 29. it is enacted, 1. That each of the Univerfiie 

mady. on 4 ſhall be incorporated by a certain Name, tho" they were antient Cor. 

loft. p. 156. porations before. 2. That all Letters Patent and Charters: hithertq 

granted ſhall be good, ęffectual and available in Law, as amphj 

d g Rep. 30. fully and largely, * as if the ſaid Letters Patents were rerited ver. 

batim in the ſaid AF, 3. That the Chancellor, Maſters and Scholars 

F either of the ſaid Univerſities ſhould enjoy all Manors, Lands, Te- 

nements, and Hereditaments, all Liberties, Franchiſes, and Privileges, 

View of Frank-Pledge, Law-days, and all othen Things,"which either 


of 7 th ud cps corporated Bodies have enjoy d, or of Ri, N ought to have 


according to the Intent of the ſaid Letters\ Patents.” 4. That 
22 Patents 7 the Queen's Highneſs, or of any ber Progenitors 
or Predeceſſors, and all Liberties, Franchiſes, and all other Things 
whatſoever, therein expreſſed, given, or granted, ſball be  eftabliſhed 
and confirmed, any Statute, Law, Uſage, Cuſtom, ar Conſtruttion to 
the contrary notwithſlanding ; ſaving the Right of all others than: of 
the Queen's Majeſty, her Heirs and Succeſſers. 
By Letters Patents (not confirmed by Act of Parliament) dated 
the zoth of March, 11 Car, 1. and granted to the Univerſity of 
Oxford, old Privileges are explained, and. larger grantect. 
The Courts are called the , Changelors Courts, who are uſually 
Peers of the Realm, and are appointed over the whole Univerſity. 
But the Courts are kept by their Vice-Chancellors, their Aﬀeſ- 
ſors, or Deputics. The Cauſes ore De- by Aduocates and 
Proctors. 4 bun) 
. Theſe Courts 1 ** Fariſlictiun i in all Cauſes Ecclekaſtical and 
Civil (except Maybem, Felony, and Freebeld). where a Scholar, Ser- 
vant, or Miniſter of the Univerſity is one of the Parties in Suit. 
| | [But ſee the Grant of H. 4. in Prynn's Animadv. p. 368, 369:] 1 
Cro. 73. Their Proceedings arc in a ſummary Way according to the 
Heal, Tap Practice of the Civil Law; and the Judges in their Sentences follow 
Hardr. 595» the Juſtice and Equity of che Civil Law ; or the Laws, Statutes, 
. Privileges, Liberties and Gu/toms of the Univerſities; or ** Laws 
of the Land, at their Diſcretion. 
If there is an erroneous Sentence in the Chancellor's Cour of the 
Univerſity of Oxford, an Appeel lies to the Congregation, thence to 
t ; Convecatien 1, and, from thence to the King in Chancery; who 
nominates Judges Delegates, to hear the Ap "The Appeal is« of 
this Nature in Cambridge. 
Ihe Chancellor of the Univerſity of Oxford, ar his aa Char- 
cellor, may inflict EccleGaſtigal, Cenſures of the greater Excommu- 
F. N. B. ) 64. nication on Offenders, even for temporal Offences ; and certify the 
Excommunication into the High Court of Chancery, to obtain the 
Writ De Excommunicato Cafiends, as if the Offender had been ex-. 


2 commu 
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communicated in an Ecclefatical Cauſe, and certified by T Biſhop. 
The Univerſity of Cambridge hath alſo this Privilege. 


Note, The following Reſolutions concerning the Privileges of the 


| Univerſities. 


They have no Privilege in Cauſes that concern or relate to a Free- 
hold, or for Recovery of the Poſſefſion of a l Term without claims . Vern. 219 
ing Title to the Preebold. © 1 
© By Charter confirmed by Act of Parliament, Cognizance ie grant- 169, 
ed to the Univerſity, of all Suits arifing any where, in Law or Equity, © 3 1 2 
againſt a Scholar, Servant, or Minifter of the Univerſity , de epending 1 2 
before the Juſtices of the — Bench, Common Pha, an 


others 508. 
therein mentioned, and before any other Fudge, tho the Matter con- Lat. 130. 


dern the King. If an tatus Aſſimpfit is brought by Ne Minus 
in the Exchequer againſt a Scholar or other privileged Perſon, the 


Univerſity ſhall ' have Conuſance. For the Court of Exchequer is 


included in the general Words. Sg. If thoſe Words extend to a 

Court of * Equity for mere Matters of Equity; as to og 5 0: hoy 306, 

ments in Specie; becauſe the Univerſity can only impriſon or excom - 509 

municate ? Or whether in other equitable Caſes, the Claim moſt * Vent ou 

not be put in by Way of Pla? 2 Vern. 484. 
A Scholar, &c. cannot waive his Privilege, and have a Prohibi- Chan. d 


tion in the Courts of Weſim ax 4 for the Univerſity has the Right Cas Rep: 
of the Conuſance 'of the where one is a privi Perſon ; 6 


and a Stranger is forced to ſue « privileged Perſon in cir Courts, * 3 Cr. 73. 
by Reaſon of that Right veſted in them. 

' IF a Debter and Accountant to the King ſues a Scholar by Bill Hard. 189. 
in Equity in the Exchequer; or if an * Attorney ſues a Scholar by * Liz. Rep. 
Writ of Privilege, it is ſaid that the Univerfity ſhall not have Co- 26 — 2 


nuſance, for a general Grant ſhall not take away the ſpecial Free Dur at. 
of any Court. 7 en 
A Scholar, &c. ought to be onl > one of the Parties in Suit. 1 . 0. 
another that is not privileged, is ed with him. (as Obligor or Ob. ® Hea. 28. 
ligee in a Bond, Ge.) he ſhall not have Privil 1 Vent, 298, 
The Privile jw of the Univerſity is not to be allowed to a Townſ- !}Y.uc.106, 


man, on purpo to excuſe him . an Office in the Town, if he 
keeps a and follows a Trade, h he is matriculated as 


Servant to a holar. For this ſeems to be fraudulent. 
It hath been diſputed, whether the Wife * of a Head of a College ry Ond. 73. 
7 ſhould have' the Benefit of the 1 en, 500 Aber, 


or Hall, or his C 


gear. This hath beet allow' the Oxford ache upon my 
wor gy | 
" The Vice-Chandellor' (as wall as the chte) by his Attor- ® Herd. gog, 


ney or Deputy, appointed by Writing, may by his 2 demand *<: 
Cognizance, the the Vice-Chancellor himſelf is but a Deputy. 113 


a Bailiff may properly demand Conuſance ; and u * 810. 
Patent, he CP ought to ſu 2 


If Conulance of Pleas be granted to one Lite? e vs, *8 Rep. 11, 
he ſhall not have nizance in an Action in wil 22 elf is Roll. Abe. 
Party ; becauſe he net be his own Judge. vat fk began ls, 6, 

6 Z further 


1 Vent. 3. 


f. 308. general Courts of 2 fa. a are to be taken * ſtrictiy; yer it 
vancement of Religion and Learning, ſhould have. 


2 Ld. Ray. 
1347+ 


l 214. 


2 Inſt. 330. 
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7 that if he is Party, he may « make another Judge, or that 


GE my be the Judge where hes Party,, the Comulince; a 
OW 
Tho' I have ſaid, that particular Juriſdidtions derogatpry. — the 


ſeems reaſonable, that 


leges, as ate 2225 tor the Ad- 
ſtruction, and be excepted out of the general Rule. 
And yet the Courts at Weſtminſter will not take Notice, unleſe it 
be ſhewn, that the Courts of the Univerſities proceed according to 
the Rules of the Civil Law ; but will, intepd that aun erte 
are agreeable to the;Rules, of the Common Ian, ry 
It is ſaid, that the. DUnuverfities have only Cuſtodiam Aas Pauis 
et Crviſæ, et correctionem et puniticnem eorundem ; not Alpjar ibſam 
i. e.) not Authority to appointanother Aſſize than what is e down 
7; Statutes ; but to ſee ha the the Statutes be executed, and to 
* Againſt Phe i tutes, [See 51 H. 3. . .x; $6. 31 
Figs %., 2.8 M. Sf a. ch. 16. 11 & 12 


| . ds 12 1g M. z. ch. 11. f. 19. In which laſt Statue 
the 


ht of marking Meaſures for Ale and Beer is ee to 
be in the two Univerſities.] 
The Univerſi of Oxford bath by a Grant of 29 Ed. 3. The Al. 
ſize and ver: Bt Wins and Ale, ag viell as the Cuſtody of it. 
'By the C granted. 14. H. 8. The Chancellor, his Gorarpil; 
fary, and his Deputy 77 e. The Fro-Vice- Chancellor) are Fuftices 


of the Peace for . Vill of Oxon, and Cuunties of Oxen and Berks, 


So that their Authority does not depend only upon the common 


* Vidg aptes, of 


75 Fe. 1 #71 2. ch. 34; Within the Town. of, Birming 


icons. I- ſhopld: therefore ome to give a ſhort Scheme of 


Gen they being Juſtices of the Foe by Fewer of thei 


have now ' Gnihed che 3 . of general and forticuler Je 


the Proceedings in our Courts. becauſe a Man may oftentimes 


| have a Remedy without going to Law, e maſt be fad fr 
15 ere Sack, Reet: 


Ma 90 


{There haye been e RR NS 
Ae y Recovery of {malt Debts upo n the Plan of the Court 
ts held at Gebe, as by 2G 2 2. ch, 47. For the more 
MBE Recovery of, ſmall Debts within the Town and Bo- 

ropgh. of, 5 rh; Ec. 18 Erith. and 24 G. 2. cb. 42. 


ity and Li Fc. 23 C. a. ch. 30. 
Wr the Cy 2 x Hen of. ata, Within the City of 


ch, 38. 62g Hor ough of St. . Albans, ch. 43. N 


of Live W. C of Cant 
8. 27 Lins 7. Within che E eb Bee G. 31 222 23. 


and 32 G. rr Within the Huadred-of Brixton in the County 


of Surry. And 31 G. 2. cb. 24. Within the of Great 


"of Mi 
| Debts in tie did Cour, 


Yarmeuth, and its Liberties, And fee. 23 G. 2. "30 ou ——— 
ven ting Delay or pences in the Proceedings in 
leſex ; the 0 e ſpray Ban — final 
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of Rint widhour" Suit” in OH." "Ar l. Art 1 
f Law in \Things perſonal and real, . 147 
Nemitter. 2. By er f one of the' Parties, in Things 125 
| fer fonal and real, wherein of Entry, Deſcent, and Di. 
_ continuance.'. 3. By At L- 7 — f 
Accord, Arbitrement, aid Umpitage. hr 


Mr 1 be hal OY LET 
of Juſtice ; is ma wi 
7 Hos, eee, 2 Cs 
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Court. 1. In Thin Pe as if the * Debtor makes the De l 
Executor, He may tain {o much of the Goods and Chattels, wana bore} 
will pay his Debt. 2. In Things reel, as whete one's En atry is ta- ac, "mh % 
ken away by Deſcent or Diſcontinuance, if he comes to Police. © 

ſion without Folly. or Ao he ſhall be remitted. A * Remitter Li, 66. 

is where a Man hath two Titles to Lands or Tenements, and is "Int. 447 by 
ſciſed of them by his later Title, 19 8 proving defeRtive; be is re-5* * 
ſtored to the — or ſurer Title y Operation of Law. A Ren | 

ter muſt be to a t Right . 10 regularly to every 12855 


ther cidents | tient Wenn, | 
Eſtate 2 hold, 199). "IO, Ls 


2 By dne AR of one of the Partics.. 1% breed bo 


perſonal; * as; if one does wranghully. 2 7 dntain wy 14 
ed þ 


y 


Child, n Goods, wherein the Property is not 
Sale 1 7 855 Morket-Overt, I may lawfully retake them, 3 pwn 17. 
though not in a riotous Manner, But an 1. 2-keeper or Ale-houſe- 41 Re Rep. 82. 
er may the detaining of a Horſe, or other thing from me, .cn dle. 
till have paid him his Reckonin g- [But ſee11@ f 27. th, IS.) Key. 132. 
So a Taylor yer my Clothes, 'till he is js paid for "making. « See p. 213; 
& nd to Things real; as I may remove a! Nuſance doe, Pioch, B 
os Freehold, if it can be done without Riot. 80 I may diſtrain ch. 2. p. 18h; 
Goda os Eatle nas r pr on: yment of the Rent, or : fas. 208. 
Cattle Daware feof u I may alſo maintain Pollan of : 2 125. 
my Lands againſt one that dr turn me out; or I may regain 8 Rep. 147. 
my Poſſeſſion by Entry, when. I haye a Right of Entry or Title to ? Rep. $4» 
Lands, and my Entry is nat away by Law (viz.) ſcent 1 Roll. lb, 
or Diſcontinuance. I. By * Deſcent, as where a Dilſciſor dieth feiſed [17-738 Ge. 
in Fee or Fail of Holte or Lands be ſeiſed 5 825 he. 
of Life doth not take away an Entry . ig cope 


p . p 
2 ww as 47 . ein 1 


— 


1 hy ku of (age 


et. 


11 a 
Houſes 


11111 es | 
48 An Inftitute of the Book IV. 
Houſes or Lands upon his Heir. Here by Reaſon of the Deſcent 
which is much favoured) the Right of Entry is taken away, and the 
iſſeiſee, or he that hath Title, is driven to his Action. So then, to 
take away an Entry there muſt be a Dying ſeiſed either in Fee- ſimple 
« See p. 222. or Fee- tail, and alſo a Deſcent. [See 32 H. 8. ch. 33 *, whereby the 
"mn Title of Deſcents to take away Entries and continual Claim is made 
b Lit. 592,&c. a moſt uſeleſs.) 2. By * Diſcontinuance, where an Alienation is made 
: Inſ-325-2- or ſuffered of Lands or Tenements by Tenant in Tail, or by any 
 2Inft. 681. one that is ſeiſed in Fee-ſimple, Fee-tail, or for Life in another's 
3 Rep. 34- Right, whereby the Iſſue in Tail, or the Heir or Succeſſor, or thoſe 
3 Abr. in Remainder or Reverſion, are driven to their Action, and cannot 
632, 633, Enter. This ha becauſe the Perſon made a larger Eſtate of 
634- the Land, than he ought. A Diſcontinuance may be five Ways 
G20 By Feoffment, Fine, Recovery in a Præcipe, Releaſe with 
arranty, Confirmation with Warranty. And this was to the 
Prejudice of Wives, Heirs, Succeſſors, or thoſe in Reverſion or 
Remainder. So that where the Entry is taken away by Law, one 
cannot be his own Judge, but muſt have. Recourſe to the Law. 
But many Perſons are reſtrained by Statutes from making a Diſ- 
continuance. For, + CCC | 
© 2 Danv. Ab. By 11 H. 7. ch. 20. © A Wife is reſtrained to make certain Alie- 
579. 58 nations of the Lands of her deceaſed Huſband. \ _ * 
3 Rep. zo. By 32 H. 8. ch. 28. The Huſband rs reſtrained from Alienations 
5 7 of the Wife's Inheritance or Frecbol]]l . 
2 Dany, Ab. By 1 El. ch. 19. 13 El. ch. 10. 1 Ja. 1. ch. 3. A, Eccleſi- 
$81 Rn aſtical Perſons, Deans and Chapters, Maſters and Fellows of Colleges, 
xe of Lea, Maſters. of Hoſpitals, bcc. are diſabled to alien or diſcontinue the 
ante. . n | | 
Of Things that lie in Grant, there can be no Diſcontinuance ; 
nor by Exchanges, or Letters Patent ; becauſe they do not require 
Livery of Seiſin. e fe ed 
The Titles of Diſcontinuance and Remitter were great and large 
Titles in our old Law Books; but now they are made very nar- 
row by theſe Statutes, and 27 H. 8. ch. 10. of Uſes as to Re- 
mitters; and ſome Aſurances, that at the Common Law were 
Diſcontinuances are now made Bars, as Fines with Proclamations 
by 4 H. 7. ch. 24. and 32 H. 8. cb. 36. as to the Iſſue in Tail; tho 
ſtill they are Diſcontinuances in ſome Caſes as to him in Remainder 
or Reverſion. 1 n 


3. By the Act of al] Parties there may be a Remedy without 
Suit. As by their own immediate Accord, or by referring the Con- 
troverſy to the Determination of Neighbours and Friends by Arbitra- 
ment or Umpirage. | I nw 


„Term of 1. Accord (Concordia) is an Agreement between two at leaſt, 
the Law, verd. to give and accept ſomething in Recompence for a Treſpaſs, &c. 
done by one to the other. If this Agreement is executed, it is a 
"4 Rep. 1. good Bar in Law, in ſome Caſes of perſonal Injuries, to any Action 
6 — 78. for the ſame Treſpaſs or Injury. Accord with Satisfaction is a good 
79, o. Plea in perſonal Actions, where Damages only are to be recovered ; 
not in real Actions. Therefore a Right or Title to Freehold Lands 
cannot be barr'd, by A ce of any collateral Satisfaction or 
Recompence. It muſt be by Releaſe, Confirmation, &c. . But _ 
2 ca 


— 


CHar. 3 


* 
e 


Laus of England. 


a % 8, 

collateral Thing, the Obligee cannot, by Accord betwixt them, err. 4 
. 2. 
Writing, to do ſuch a collateral AQ, it cannot be altered without ues > 


in Satisfaction of ſuch a Contract. For as a Contract upon Con- 

ſideration may commence by Words, ſo by an Agreement by Words, 

for any valuable Conſideration, the Contract may be diſſolved. 

Note, That the beſt and ſafeſt Way to plead an Accord, is to _ 
plead it by Way of * SatisfaQtion, and not by OF of Accord, For *6 Rep. 44 
if it be pleaded by Way of Accord, er xecuttion thereof? N his 
in every Part muſt be pleaded : But by Way of Satisfaction you need 122 
not ſay any more, but that you paid the Plaintiff ſo much in full . Sir. 23,426, 
Satisfaction of the ſame Treſpaſs, which the Plaintiff received in Sa- 57. 
tisfaction. In all Caſes where Arbitrament is a good Plea, Accord 


a Giving of the Award. 


r. Matter of Controverſy, either of Fact, or of a Right in Things: Wer 
and Actions perſonal and uncertain ; but fo as no Freehold, tough Y —_ A . 
the Submiſſion is by Deed, nor Leaſe of Years of Land, may be | Roll. Abr. 
adjudged from one to another. Thus Debts due on Record, or up- . 
on Bill, or on certain Contract, Matters concerning Matrimony, or 286. 
criminal Offences, cannot be made Matters of Arbitrament. But 9 Rep 58. 
in ſuch Caſes if Men enter into Bond with Condition (as is uſual) to ' Ce. 223, 
ſtand to the Arbitrament or Award, the Bond may be forfeited for Noy's dn 
Non: performance of the Condition, or of the Award. [And Qy. et; 
whether, if there is no Bond, an Action will not lye upon the 8 rr 
mutual Promiſes, according to the later Determinations: or the Party ; i 14. Ray. 
may be compelled in a Court of Equity to —_— his Part, tho' 1 295. 
it relates to Freehold, if he has accepted any Part of the Satisfaction 45% 
awarded to him for it. “.] Was. 187. 


2. Submiſſion of the Controverſy to Arbitrators is neceſſary, by 

iving them Power to pronounce a Sentence betwixt the Parties. 

This Submiſſion may be either Generai, as of all Demands 1 — 
ſoever; or ſpecial, of ſome certain Matters in Controverſy. It may p. 163 6. 2, 
be alſo by Word or Writing, abſolute or conditional. If the Parties 3. 4 f. wo 
give a Bond to each other, it muſt be Word for Word alike on both; E 
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Dc, only changing) the, Names, Ge, , The Submifſion may be, 
a with Covenants to perform the Award, if the Furties pleaſe. 
= bh 4 Lek ary... ant $5b Ra 940 Y Milne Si An it MIGOT 14:24 1] + 
wes 3. There muſt be Parties to, the, Submiſſion, and? two at the 
Symb. 2 Part, ] all one of one Side and one of another Side, of Capacity to com- 


5 Klee promiſe or to make mutual knee to ſubmit to the Award, 
u V. Abr. 18 | e n en e dene 120K #1 TYPE 5 34-6 
$49, 4. * Arbitrators are requiſite, who. gte private .extraord 
Symb. 2 Pare, Judges, choſen by the Parties, to give, Judgment between them, to 
p. 164. f 21. end the Debate. Neither natural nor legal Diſabilities do hinder 


Ku bp fam $36 ins 
i354, the Arbitrators, and publiſhed, ja they have heard all Parties. 


242, 243, that is not ſubmitted, is void, But where the Award is of ſeveral 
207006 Things, Part within the Submiſſion, and Part out of it, it is voidable, 
140. 252. for that which is out of the, Submiſſion, and good for the Refidue. 
N [If they are Matters or Clauſes diſtinct and independent of each 
3 other.] 2. It ought to be equal, and not on one Side only; for it 
Noy's Max. muſt appoint either Party, to give or do ſomething beneficial or 
14 Ray, advantageous. 3. The Performance of the Award muſt be pyſible 
123. and /awful. 4. There muſt be a Means by Law, *to attain unto the 
8 2 14. Rey. Thing awarded. This is chiefly meant, where Submiſſion is with- 
1940, 964. out Bond. 5. It ought to be certain and final, and make an End 
| of all Controverſies ſubmitted ; or if it is good only in Reſerence to 

Part of the Things ſubmitted, it muſt be final as to that Part, of 

eelſe it will be void. | [1 | ble 
33 Theſe Things being obſerved, an Award ſhall not be unravelled 
Rep. 279. or {et aſide in a Court of Equity, [or ſet aſide in a Court of Law, 
8 2 ep. whete the Submiſſion is made a Rule of Court] unleſs there was 
1 LA. Ray. Corruption [or groſs Miſbehaviour *in the Arbitrators {or a * 
$7. . Miſtake of the Arbitrators, either as to the Law, or a Matter of Fact, 


F 
4 
* 


73 7 agreeable to Law, and not literally, 


e Ld. Ray. I An 
1076, 1142. 5 
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a a. the. Coe. 
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An * Umpirage is where is hag one 1 and is uſu- > a Abr. 
ally, when the Parties ſubmit themſelves to the Arbitrament or rr 


Award of certain Perſons, and if they cannot agree, or are not ready 


to deliver their Award in Writing before ſuch a Time, then to the 


udgment of another as Umpire. This is om. the Effect of 
. Submiſſion. ce o& 


Nete, That * Submiſſion to an wid by Bod may be eounter-" 8 Rep. 82; 
manded by Deed. Such Authorities in their owh. Nature ate re- 


vocable; as a Letter of Attorney, &c. * h made irrevocable by 
expreſs Words. But then the Bond is forfeited: If it had been 


without Obligation, &c. * one might revoke and forfeit: nothing, T Sed 


N.. As it is now held that an Action will lye on the mutual Pro- 


miſes; and the Caſes of a Submiſſion to itration, and a Leger of 
Attorney ſeem to be very different.] iet un 


© Where an Accord with nne be be an Award: 6 Rep. 44 
may be pleaded. 


9& 10 W. z. ch. 15. 'The Parties may agree, ht chr ub 


miſſion to the l or . F amy Perſem or Perfons, ball be 


made a Rule of any of His NM. ay s Courts of Record; and may 
2 wy their Agreement in the Condition 2 1 by, Bowes 55 
Nm. And a Rule of Court ſball thereupon „ 


— be concluded by fuch Arbitrement or F =, sf in, $4 
io the ab the Party neglein or "= 
if to all 1 Prall FA contenming 4 Rue IPG a 


iter or Defendant in ſuch Court, ** the on 1 — wy 7 
ifue Proceſs accordingly, which Proceſs ſhall ar, be flopped or. 2 


Order or Proceſs of any other Court, unleſs . 
wy fuch Court vn Oath, that the 4 3 
„or that ſuch uurd Was  corruptly and 755 247 In 
which Caſe it ball be ſet afide by any "Court of Law ar Equity, fo 
as Complaint br made thereof in the Court where the Rule was made 
before the laſt Day of the next Term after ihe OY e to the 
Parties. 
This Statute extends on 2 ſuch Submiſſion iſfions - relate to. "Matters 
for which there is ms ether 35 Perſonal Action, or by Suit 
in 
Where one of the Parties to an ry made on a Submiſſion in Pr. in Chan: 
Court, purſuant to this Act, dies before the Money no Sci. 7? 
Fa. can iſſue againſt his Heir or Executor, to inforce e For « Ver, r 
the Award, though eſtabliſhed by the Court, is not in the Nature 
of a Judgment or Decree to be rofecuted ; but in the Nature of a 
Contempt, which dies with the Perſon. 


If there be an' Award to Pay Sum of Money, a Tender and 2 LA. Ray; 


Refuſal has been formerly held no Performance, without aQual9% 
Payment: Ba i hu ee judged otherwiſe ne. | 
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. ; Of the Proceedings in - Suits or Civil Cauſes in our 

WE, Courts, (viz.) Of Actions (wherein of the ſeveral 

Sorts of AFions, as Actions of the Caſe, Detinue, 

Covenant, Debt, Treſpaſs Vi et Armis, Ejectment, 

Qutare Impedit, Waſte, Replevin) Writs, and of the 

* ſeveral Sorts"of Writs, and of the Arreſt, Outlawry, 

Appearance and Bail, Of tbe Declaration, Pleas, 

Iſſues, Trial, (wherein of Jury, Challenges, Evidences, 

| Verdict, &c.) Judgment, Execution, and Laſtly of 
| "Fs ane Fre of Appar 1 et. t 


. | o ſhew the Practice in Civil Cauſes, I ſhall only take a ge- 

F neral View of the Proceedings in the Court of Common 
Pleas ; becauſe the Common. Pleas Court is of the largeſt Extent for 
Civil Actions. For though every Court at Weſtminſter, has ſome- 
times a particular Courſe of Proceeding, which is the Law of that 
Court, and of which the Judges ought to take Notice, tho' not of 
the Courſe of the inferior Courts; yet by giving an Account of the 
Conimon Pleas Court, you may have. a general Account of the Pro- 
ceedings of the Court of King's Bench and . Exchequer, (though 1 
ſhall take Notice by the Way of any conſiderable Dna: amon 
them) as alſo of the inferior Courts of Common Law, unleſs they 

Y are directed by particular Cuſtoms.  _ SOT 

Where the Remedy is to be by Suit in Court, the general Parts 

of the Suit may be theſe, (vig.) The Aion, Writ and Arref,, 
Out , Appearance and Bail, the Declaration, Pleading, Iſue, 
Trial, Judgment, Execution, and a Writ in the Nature of an 
Appeal. 


Of AA - T. An * Aion is a Right of proſecuting in a Court of Juſtice, 

> 1 Inf. 285.2. for that which is one's Due; or a legal Demand of one's Right. 

- Rep. = An Action lies Qui Timet in ſome, Caſes before Moleſtation. 

b 1Inft.100.8. A © Petition muſt be made to the King in Chancery, in the Place 

* xg; of 1 of an Action; whereupon Proceſs ſhall againſt a Grantee, to 

Flach 255, maintain his Title. But whilſt perſonal Things, ſeized for the 

256. King, remain in the Officer's Hands; the Party that hath Right, 

Ent: . may traverſe the Record, that intitles the King, and have his Goods 
in; or one may diſturb the Officer, from taking the Profits, or 

ue him for the Goods. 

1 Inſt. 289. a. The Action continues till the Judgment is given. 

4 Lit. 689. Actions are either falſe or faint. Falſe, where the Words of 
1 Inſt. 361. b. the Writ are falſe. Faint, where the Words of the Writ are true, 
yet there is no Cauſe or Title to recover by that Action. 

* 1 Inft. 284, Actions are either Criminal or Civil. Criminal, as Appeals of 
d. z8; 5 Death, Felony, or Mayhem. Ciw are either real, perſanal, or * 


— a ee WQ Si sc.cqnrnlktrncr. 


r 


© * Real are thoſe, whereby the Demandant claims Title, to have Terms k | A 
N A 


a Freehold in any Lands or Tenements, Rents or Commong, in Fee. We Lw. 


Actions real, 


ſimple, Fee-tail, or for Life. Every Action real is either . Y, Addons per- 
i. e. of his own Poſſeſſion or Seiſin, or Aunceſtrel, 7. e. of the iff Rank, As 
or Poſſeſſion of his Anceſtor. _ %% 0! 6 Hep n.. 5 
But real Actions are much out of Uſe. For in moſt Caſes at this 1 Inf. 184. b. 
Day they are ſupplied by other Actions, which yield an eaſier and * lf. 4s 
quicker Method to uy Titles; as Actions on the Caſe, Treſpaſs, Re- 
c. 


plevin, Ejectment, 


Perſonal Actions are thoſe which the Plaintiff may have againſt 
the Defendant by Reaſon of any Debt or Contract for Goods and 
Chattels, * or for Damage done to his Goods, or to his Perſon. 

Mix'd Actions are thoſe which one may have, to recover 
Thing demanded, and alſo Damages for the Wrong. WET cow 154d 

He that brings an Action real, is called the Demandant; and * :Iaft.127. b. 
he againſt whom it is brought, is called the Tenant. In Actions 
perſonal and mix d, they are called Plaintiff and Defendant. 

There are ſeveral Sorts of perſonal and mix'd Actions. Therefore 
I ſhall ſhew, how they are divided; and then, who are incapable 
to bring ſuch Actions, and againſt whom ſuch Actions may be 
brought; where ſuch Actions mult be laid; and within what Time 
they muſt be brought. ea, 


— 


1. How perſonal and mix d Actions are divided, 2 

Perſonal or mix d Actions, that are of common Uſe and Practice, 
are divided into Actions of Treſpaſs upon the Caſe, Detinue, Cæve- 
nant, Debt, Treſpaſs Vi & Arms, Ejetment, Qyare Impedit, Waſte, 


levin. „ e 3 | | 
* 5 I deſcribe theſe particular Actions, let me premiſe, that 
an Action of Account lies, againſt thoſe that ought to render an 
Account, and refuſe to give an Account. Auditors are appointed 
by the Court, to ſettle the Accounts in ſuch Actions. But Actions 


of Account are almoſt laid aſide. However none can be ch © 11 Rep. 89. 
in, Account by the Common Law but as Guardian in Socage, Bai 46mg 
or Receiver. | . e b on 379» 


A Bailiff is a Servant who has the Adminiſtration of Lands, or © 
Goods and Chattels, for the Owner's Benefit, and he is chargeable 
in Account, for the Profits he has raiſed, or reafonably might have 
raiſed, his Expences deducted. A Receiver is he that receives Mo- 
ney to another's Uſe, to render an Account without Allowance, of 


Expences. For this Cauſe a Bailiff ſhall not be charged as Re- 


ceiver, for then he would loſe his Expences and Charges. In an 
Account againſt a Receiver, the Plaintiff muſt declare by whoſe 
Hands the Defendant received the Money ; which he ſhall nat do 
in Caſe of a Bailiff. But in Favour of Merchants, and for Advance 
ment of Trade, if they jointly occupy their Stocks, one of them 
naming himſelf Merchant, ſhall have Account againſt the other, 
naming him Merchant, and ſhall charge him as Receiver; who 


* 


ä 
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* AZtio perſonalis maritur cum + 4 loft, 315, 1 

Pand ex delifto . . J lag. 198, 4424. 
Ih riflitutionem, non in parnam heres ſuccedit, 2 Inſt. 1 | 
In heredes non ſolent tranſire aftiones, 72 panales ex maliſicis ſunt. 2 Inft. 442. 
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« Terms of 
the Law, v. 
Action u 
che Caſe. 


Finch, 
ch. 2. p. 2. is defamed and damnified, All ſcandalous Words are actionable, 


4 Rep 15, 


75, 18,19, 20. Which may affect one's Lyfe, Limb, or Member, 1 iberty, Office, or 
1 Danv. Abr. 


80, &c. 
1 Ld. Ray. 


Str. 471, 
$45» $$$+ 


Ry p. 425. Paſſion are not actionable; as 


2 Str, 1138. ney t, Sc. Knave, the Words are actionable; if ſpoken with Rela- 


Profits he received, or might reaſonably receive. This is by the 


 miniftrators, againſt the other, as a Bailiff, for receiving more than 
ditors ſhall examine the Parties upon Oath, &c. 


Action, brought againſt one for Wrong done without Force. And 
in the [Writ and] Declaration. 


or Where the Words tend to one's Diſinheriſon, as by calling one 


; Lol Tra. Trade, or impute a foul Diſeaſe *, that might cauſe a 


ſhall have Allowance' of his Expences, and ſhall Account for the 


Law of Merchants. [See 21 Ja. 1. ch. 16. Of Guardians B. 1. 
ch. 6. ante, and t Dauv. Abr. Tit. Account.) 

By 4 Ann. ch. 16. A#ions of Account may be brought againſt the 
Executors or Adminiſtrators of every Guardian, Bailiff, or Receiver, 
or by one Joint-Tenant, or Tenant in Common, his Exccutors or Ag. 


his Share, or againſt his Executors or Adminiſtrators. And the Au- 


1. An A#ion of Treſpaſs on the Cafe is a general and perſonal 
it is called an Action of the Caſe, becauſe the whole Caſe is contained 
It lies for Words and for Deeds. 


1, For * Words ſpoken to or concerning another, whereby one 


Place of Truft, Trade, Preferment ; or Words which charge one 
with a foul and infectious Diſeaſe, whereby he ought to keep 
from the Society of Men, or diſparage one's Title to his Eſtate, 


"Baſtard, that is an Heir to Land, or where they tend to one's par- 
ticular Damage, and one is actually damaged thereby. All are ac- 
tionable, whether ſpoken by way of Affirmation, Hearſay, adjectively, 
directly, obliquely, interrogatively, if the Words imply an Affirma- 
tion, in earneſt, or ſeemingly in jeſt, in Engh/, or any other Lan- 
guage, if the Words are underſtood, Gr. Words ſpoken adjec- 
BG, if they 14 an Act done, as J. S. is a corrupt „are 
actionable; not it they ſignify an Inclination only, as J. S. is a 
thieviſh Man. 3 
But Nite, That where the Slander doth concern one's Life, Li- 

ember (as Loſs of Ec.) or corporal Puniſhment, 


Separation from the Society of Mankind, the Plaintiff need not aver 
Li eee muſt in other Caſes. Thoſe Scandals 
which concern Matters merely Spiritual, and without any Tempo 
ral Damage enſuing, as to call one Adulterer, Fornicator, Heretick, 
Schiſmatick, Dilapidator, Cc. are determinable in the Eccleſiaſtical 
Court. Yet b Cuſtom of London an Action of the Caſe lies 
for calling a Woman Whore, [or for Words tantamount ;] becauſe 
by Cuſtom ſhe might be if the Words were true. But the 
Action is maintainable in the Courts of London only. Words of 
have forſworn * yourſelf, you are 
2 Villain, Rogue, Varlet, Knave, Cc. But if one calls an Attor- 


— 
i. 
* 


OY 
— 4 


d Yerba accipienda_ ſunt in mitiore ſenfu. 4 Rep. 13, 17 25, 25. g | 

Benignior ſententia in verbis generalibus, fe dubiis, i 7 4 Rep. 15. 

Senſe ver lerum ex cauſa dicendi accipiendus eff, 4 Rep. 13, 14. 

Germo relatus ad penſenam intelligi debet de conditione perſonas, 4 Rep. 16. 
3 tion 


1 


CHAP. 4 Laws of Englan 
tion to his Profeſſion, whereby he gets his Living. To charge one 
with an Intention to kat, &c. fn not ebe, che Pure nd 
Intent without Act is not - puniſhable, | 

[For the Action De Scandalis Magnatum, See p. 43. ante. For | 
Defamation by Deed, See p. 444- ante, and ray ao in all _— 
the Caſes abovementioned, 1 Danv. Abr. p. 80 to p. 172:] N 

* It is to be further obſerved, That the Declaration muſt ſet * | Rep. 1 ] 
forth in certainty, the Perſon who is ſcandalized ; for if the Perſon **- 
is uncertain, no Action lieth ; and an Bunde cannot make that 
certain, which was uncertain before, 80 it muſt ſet forth the very 
Words that were ſpoke; for if the Witneſs varies but a little from 
them, the Cauſe is loſt. Therefore it is beſt to charge the Defens 
dant with ſpeaking the Words ſeveral Ways at fey 


4 


to make them actionable. The Scandal muſt be apparent by the 20. 
Words themſelves. wy 5 
2. For Deeds, as for an Aſumpfit, Nuſance, Deceit, Trover and 


1. Upon an 
Word, or ſup 


An is either expreſs by dire& t by Ward, or 
Note in Writing without Seal 22 all one Ir 
glied by the Law. | 


g Goods upon Promiſe 
may relate to one's 
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556 An Inſtitute of the Book IV. 
; 1 the Place of an Action of 1 I by where — * Moz 
1 22 Str. 916. ney of me by Miſtake, or wrongfully *.] upon an In/imul Computa 
| Moles 5 | 7 Money = upon Account ſtated, ſuppoſing that the Parties fer 
L Macharlan, come to an Account; upon a Bill of Exchange by the Cuſtom of 
=. - 33 G. 2. Merchants; and if a Merchant to whom it is directed ſubſcribes the 
_ gr Bill, it is an Aſumpſit in Law. [We If you muſt not declare upon the 
2 14. Ray. Cuſtom and not generally .] [See 9 & 10 . 3. cb. 17. Concern. 
2 D 1035, '54* ing inland Bills of Exchange. 3 & 4 An. ch. 9. For giving like 
1 : p- 284. 6 : | 
ante. Remedy upon promiſſory Notes, as upon Bills of Exchange; and 
| for the better Payment of inland Bills of Exchange.] In all theſe 
Caſes it is implied by the Law, that one agreed to pay, though he 
made no expreſs Promiſe to do it. And as ſuch Actions on the 
Caſe upon an implied Aſumpfit may be brought againſt the Parties 
themſelves, ſo they will lie for or againſt Executors or Adminiſtra- 
tors upon the Contracts of their Teſtators or Inteſtates; and theſe 
implied Promiſes may alſo relate to one's real or perſonal Eſtate, or 
to one's Perſon. Y calf e Ag! JB." Np. $a 
The Statute of 29 Car. 2. cb. 3. Concerning Agreements to per- 
form, or pay, muſt always be remembred. I have before mention'd 
| ſome Parts of it; but it is neceſſary to remind you again as to ſome 
Particulars. e ARE. GH. o$ 
By that Statute [An Act for Prevention of Frauds. and Perjuries} 
No Action ſball be brought to charge an Executor or Adminiſtrator 
on a ſpecial Promiſe, to anſwer Damages out f bis 'own'Eftate, or to 
charge the Defendant upon any Promiſe, to anſwer: for the Debt, 
Default, or Miſcarriage of another; or to charge any one upon an 
Agreement in Conſideration of Marriage; or on. any Contract or Sale 
Lands, Tenements, of Hereditaments, or any Intereſt concerning 
the ſame; or: upon any Agtecment, that is not te be performed within 
a Year after the making thereof ; unleſs the Agreement upon which 
ſuch Action ſhall be brought, or ſome Memorandum or Note thereef, 
ſhall be in Writing, figned by the Party to be charged therewith, ar 
ſome other | Perſon" authoriſed by bim. ce] orga | 
No Contract for the Sale of any Goods for the Price 10 l. or 
ards ſhall be good, except the Buyer ſhall accept Part f the Goods 
o ſold, and actually receive the ſame, or give ſomething in Earneſt; 
to bind the Bargain, or in Part of Payment, or except ſome Memo- 
randum or Note in Writing y the {a Bargain be made, and figned 
e tbe Parties to be charged ly ſuch Contract, or their Agents tbere- 


* * 


| unto lawfully authorized. T7. 01 09 aig - wes 1s 

* 3 Lev. 363. A Promiſe to pay, i another does not, being made at the fame 
os 1 Time, that the Bargain was made, is not a collateral Promiſe for 
the Debt of another; but the Promiſe of both Parties makes one 
original and entire Contract upon the Sale, &c. and both are charges 

. able, [but this hath been determine to be otherwiſe ; for it is 
© C 245% only a conditional Promiſe (if the other does not pay) which ſhews 
1 LA. Ray. that the other is the original and proper Debtor ; but if a Man 
224. ſays, deliver Goods to A. and I will pay you, or the like,, this 
58 is a good Promiſe, and not within the Statute, for A. is not liable, 
* 2 Id. Ray. which is the Ground of the Diſtinction.] + Qyare; If a Promiſe by 
36,602,962. another to pay upon Furbearunce of Sdit till ſuch a Time, is not 
„% „ 9, a ſufficient Conſideration to create a new Contract, and to bring 
2 Ld. Ray. it out of the Statute, I It hath been held that it is not .)] 


1087. 
2 Str. 873. | : 1. 
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„ Ren Abr. I one 


dige . Dich yv/the- Highway, into whick my Servant 
88. e Abr. falls and feaks his Thigh; dy Which 1 loſe: his Service fbr a 
1 Tie, I ſhalt have aa Act. of the Calo dgamd Sen r th Le 
bf Service; 80 fr 4 Pit, e ee, JUL. (for 
r l ves ones. | ern on 
er. es For" Der of che to debe 60s Dung: Thee m 
2 be b h Deveit and end. Male 9. 1 
3 Rep. * Deceit is either Judicid B- aeiel. Judiria, where ſome. 
Gl. 2 5. db thing about Suits at\Law is dene, not done, or done milk. Ge. as 
x Roll. Abr. when an Officer of the Vourt uſes Dbceix in his Office. Thus the 
90, Kc. Sheriff, Cc. is liable to an Action of the Caſe for Deceit, if he does 
* not Execute the King's Proceſs, or makes a falſe Retufn of id. Thus 
X Counſeller or yo. is liable, that betrays my Cauſa, or! if he 
does! not attend at the Trial, by which my Cauſe miſcarries, Gt. 
| Tie n eras that p — Damage. 
Extrajudicial ; where one tounterfeits Letters in my Name, and 


receives m otiey'; of. cheats me wich falſe Cards and Dice; or 
ſells to mt by falſe W and Meaſures ; or knowingly: ſells to 
R PA we tn hole foe V „ Wine; or Drugs to my. Hurt and Da- 


aye + or ſells me Gobds that are none of his own, (affirming them 
his own; fragt ee e e that 
2 they win get be form Uſe; or where a Smith my Horſe, or 
„ sd i Þ 1 Tip b Bones were broken. 
les n Jog pits ov — — 
; profes — 4 l Potfors  ypon'expreſs Warranties, or 
e Finch 189. Ward Ba Law. But obſerve in the Caſe of a Marr 
3% „ pon D* is the moſt uſuat Deceit) that che Warranty m 
+ Ball br e f the Contract; for if it is e the Contract at another 
roWhrtenty by Deed may amount to a Covenant) 
12 * * 2 4 004 and n0 gen of Deceic lieth upon it. | Alſo 
76 414 1 thn ho 'Phinke in gat che Time; not to 
Thin lere Joy arg Mite that the Horſe which you buy of 
£ Miles a Day, js a vold-Warranty. One 
i ſhall nue a Year; that a Ship ſhall te- 
> Ga a dure wen continu found or a Year ; 
| | be good; ings which 1 
_ diſcern to be otherwiſe ; as that the Horſe is r 
2 lame of blind; that Clochs of a 'Murry Co- 
A 8 unlefs the Buyer is blind- But .whete' 2 Horſe is 
Witranted-t5'be found. Wind and Limb, and he is 'broken-winded, 
or hath Diſeaſe, or where Cloths are warranted! to be 
| eee Thing 'tHers/ani Action of the Caſe for De- 
: For 
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Statute of Olhulaeſter, er 5 & 6 Bd. f. ch. 5. r* Waſte! And 
here I the Actibn is to the Party grieved, the King cannot 
2 the farne,” nor proceed i in it aſter the Death of the Pa 
L Fr. where an Action is given upon a Statute to the Kin ng, 
or to any one that will fue for the King and himſelf, by Action or 
Information, accbrding as the Statute directs; as upon 3 Ed. 3 
r. idlicht ia. where u Juror takes Money, t v0 give his Verckct; the 
1 2 3 H. 8. aa toll. be ee Licence. In ach 
Statutes the King is of che 1 and any 
Informer ( limiting ĩt — Party grit vad). the ether Moi 
ety. When any one hath begun le ſuc in this Action, no other 
crompt. jur. ca purſue it. If the King commences his Suit befdbre 'the Instr. 
21, 38. .. mer, the King ſhall have tie whole Forfeitüre; and he may, before 
66. the Informer begins his Salt, releaſe the Penalty to the Offender, 
3 loſt. 154, and bar All others for e ever; unleſs it be provided to the contrary by 
. Nys the Ack. But if, after a popular Action is Brought by the Hnſormer, 
N the King's Attorney will 2 an Ulterins'non vult Proſonut,' the In- 


F former may for bis Part. For b — Sringing his Action, he 
| bath made the popular Action his on which'the King, 
(ONE 5 or any other, cannot reltaſe;! as to his karl, py the Condem 


nation or the Acquittal of che party at his Suit le a Bar — th the 
King and all others. If the Informer ui tam pro Domino Rege 
m pro ſeipſo dieth depending Ithe Action or faformation, the 
ng Attorney may proſecute the Suit for the King. For the in. 
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Car. 4. Laws of England. 


may be conſtrued beneficially, according to the Intent of the Legiſ- 
lators ; but Things out of the Words ſhall not be taken by Equity. 
By 4 H. 7. ch. 20. Recovery (otherwiſe than by 22 in an 
Action popular by Colluſion ſhall be no Bar in an Action ſued for the 
ſame Thing Bona Fide. | | | 


Reſcue upon a Diſtreſs ; Entring Liberties or Franchiſes, and Arjeſt- 1 
ing upon the Warrant of the Sheriff of the County, or for other 


Action of 
the Caſe may be for not doing, miſdoing, or for doing that which 


ſhould not be done; or in other Words for Non-feazance, Miſ- 
frazance and Male-feazance. It is impoſſible to reduce all of them 
under particular Heads ; for they are almoſt infinite, daily increafing 
and continually receiving new Forms. ue 

Note, That uod Permittat, Aſſiſes for Commons, Ways, Cc. 
Aſſiſes of Nuſances, and Secta ad Molendinum, are now turned into 
Actions of Treſpaſs, and of the Caſe. we $59 


2. An Action of © Detinue (from Detines to detain) lieth, 'where«<F.Nn:B. 148. 
one comes by the Goods of another, either by Delivery or finding. 1 Int 285.0. 
It muſt be laid ſo certain, as the Thing detained may. be known and Art 5 
recovered. For in this Action the Plaintiff ſhall recover the Thing 
detained. But if one cannot recover the Thing itſelf, he ſhall re- 
cover Damages for the Thing, and alſo for the Detainer. It lies | 
not for Money out of a Bag, or Corn out of a Sack *, for here the * Dy. 23. 
Money or Corn cannot be known from other Money or Corn, In 
that Caſe the Party muſt have an Action of the Caſe, &c. nt 
One may have an Action of Detinue for Charters, which concern 
the Inheritance of his Land, if he knows the Certainty of them. 
For Detinue ought to be always of a Thing in certain, of Goods 
valuable, wherein one hath P or a Right; and it muſt be 
once in the Poſſeſſion of the Defendant. This Poſſeſſion muſt not 
be altered by Act of Law, as Seizure, Sc. nor muſt the Defendan 
have a Right or Property in them by Diſtreſs, &c. Detinet is a no- 
ceſſary Word in the Writ. «i Airy 
The Batlment (From Bailler, to deliver) or Delivery of Good, 
or Writings, may be Jimple, as to keep for my Uſe ; or conditional 
as to be re<delivered, when Money is paid, Sc. He that oY 
a 7 D 4 
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56 An Inſtitute of the 


338. 
-1 Vent. 238. 


: the Bailee. Upon Bailment or Delivery theſe Thingsare to be ob- 
« 1 Inſt. 89. ſerved. * If Goods are delivered to a Man to be /afely kept, or to 
RD 398. b, be kept (which is all one in Law) and after theſe Goods be ſtolen 
. os + from him; this ſhall not excuſe him, becauſe he undertook to k 

1 Roll. Abr. them ſafely ; but he ſhall be excuſed in this Caſe, if he undertoo 
to keep them as he would his own. If Goods are delivered to one 
as a Pledge, and they are ſtolen from him, this Action lieth not 
againſt him, becauſe he hath a Property in them; and therefore 


2 2 Id. Ray. ought to keep them no otherwiſe than his own. [ But as in com- 


977. mon Caſes the Bailee has no Right to uſe them, it ſhould ſeem that 
if they are ſtolen from him during ſuch Uſe, he is anſwerable 
for them ; for he hath only a 22 Property in them.] But if he 
that pledged them tendered the Money before the ſtealing, and the 
other refuſed to deliver them, he ſhall be charged. If A. leaveth a 
Cheſt locked with B. to be kept, and taketh the Key with him, and 
does not tell B. what is in the Cheſt, and the Cheſt together with 
the Goods are ſtolen, B. ſhall not be charged therewith z becauſe 
A. did not truſt B. with them. And that which hath been faid 
before of ſtealing, is to be underſtood of all other like inevitable Ac- 
cidents. Therefore it is neceſſary for one that receives Goods to be 

de kept, to promiſe only to keep them as his own, or to keep 

« Dr. & Stud. them at the Peril of the Owner. |* But theſe Diſtinctions between 

_—_ = 35 taking the Goods upon a general Bailment, or ſpecially to-4eep as bis 

909. ” own, — been long ſince exploded. And whether it be the Caſe of 

2 Salk. 522. a general Bailment, or a Taking to keep as his own, if the Party 


1 ogg. is to have no Reward for keeping, it hath been determined that 
1 Ld. Ray. the Bailee ſhall not be anſwerable for them when ſtolen, or for any 


655. other Loſs or Damage, than what happens by gre/s Negligence; 
and Qu. if the Bailee is any further anſwerable, when he takes the 
Goods under a Promiſe to keep them ſafely.] The Caſe of a Car- 
rier, Ferryman, Common Inn-keeper, is different ; for they have 
their Hire, and thereby implicitly undertake the ſafe Delivery of the 
Goods intruſted with them ; and therefore they ſhall anſwer the 
Value of them, if they are ſtolen from them. A common Carrier, 
Hoyman, or Maſter of a Ship, who have their Hire or Reward, 
are chargeable for the Goods intruſted to them againſt all Events, 
but Acts of God and Enemies of the King, though the Force be 
never ſo great; as if an irreſiſtible Multitude of People ſhall rob 
him. For elſe theſe Carriers might undo them who deal with 

them, by clandeſtinely combining with Thieves. If a Man deli- 

vers a Box to a Carrier, in which there is a great Sum of Money, 

and the Carrier aſks the Owner, what was in it, he tells him that 

it was filled with Silks, &c. upon which the Carrier takes it, and 

was robbed ; adjudged liable to pay for the whole. A ſpecial Ac- 

ceptance would have excuſed him. But though a Factor hath Wa- 

ges and Salary, yet if he is robbed, he ſhall be allowed to diſcount 

r it; for his Duty is to merchandize as a Servant, in the beſt Man- 

ner that he can, and he is bound only to reaſonable Care in the Exe- 
cution of his Truſt, [See B. 3. cb. 1. Of Grand Larceny ;] 

110 Rep. 57) Actions of Detinue are not ſo frequently brought as formerly. 
Actions on the Caſe in Trever and Conver/ion are come into their 
Place, where the Converſion changes the Detinue to an Action of 
the Caſe. So that the tedious Proceedings as to Garniſhment, and 
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are now out of Uſe; Beſides in Detinue the Defendant 


2 Deed, or Writing ſcaled, between two Perſons at the leaſt, each 


nn his Law, henne in Tee 42 u laſt. 286. b. 


295. A. 


3. An Afion of Covenant ariſes, dee an 1 is N 1 


Terms of 


to perform certain Covenants on his Part. In n he that e 5 
ved, may have this Action. mx 


An Action of Covenant is maintainable only upon a Deed, in 


not, but Caſe upon Agreement. [See 32 H. 8. c. 34.] 


I? 


venant again, a new Action lieth. And though there is a Bond to- 
perform Covenants, Damages only may be recovered: Purſuant 
to 8 & 9 W. 3. ch. 11. ſ. 8. whereby in all Afﬀtons in Courts: of 
Record upon any Bond or Penal Sum for Non per for manct of Cove- 
nanis, the Plaintiff may aſſign as many Breaches as he ſhall think fit, 


and the Jury at t Trial fal aſſeſs Damages for ſuch Breaches 
So Jn Plaintiff ſhall prove broken. - 


Þ Jud gment is given for the Plaintiff upon — Confeſſion, 
or Nihil dicit, tbe Plaintiff upon the Roll may ſuggeſt as many Breaches, 
as be. ſhall think fit, upon which ſhall iſſue a Writ to the Sheriff to ſummon. 

22225 to appear before the Juſlices of Aſſiſe or Niſi prius, to inquire of 

uth of every one of theſe Breaches, and to aſſeſs Damages accerd- 
1575 and the Juſtices of Aſiue, &c. ſhall make a Return thereof, to 
be Court from whence the ſame iſſued. 

In Caſe the Defendant after ſuch Judgment entered, ſhall pay into 
Court ſuch Damages aſſe ol — of Suit, à Stay of Execution 
ſhall be entered on Record: Or if, by Reaſon of Execution executed, 
the Plaintiff” ſball be paid ach Damages with Coſts, the Body, Lands, 


Security, to anfuer the Plainti Exetutors, or 1712 ſucb 
Damages, as ſhall be ſuſtained, for further Breach Covenant in 
the ſame Deed or Mriting contained, [And the Pana may n 
have a Scire facias againſt the Defendant.] 

At Common Law the Jury may find the Penalty, but Relief may 
be had in Equity. 


7 An Aition of * Debt lies, ceo another. 6 Snandols 
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«gr rounded upon a Writing, and ſometimes it lies without Writing. 

Money is due upon any . —— an Action of Debt muſt be 

brought, and no other Action. a Note without Seal, an Action 
of Debt may be brought, but the D Defendant may wage his — 
But if it is by Action on the Caſe, on the Defendant's Promiſe to 
n the ſame, which the Law implies, the Defendant cannot wage 94. 
Law. If I agree with a Taylor for a certain Price, to make me 


the Price is not on, there lies an Action of the Cali auly; 
or at moſt but a ſpecial Action of Debt upon a ſpecial Contract, 
which the Law may imply upon a Qyantum Meruit. ENT «+ 


dented or poll 3 except it is otherwiſe by Cuſtom, as in Lande. If z 18d. 27 
there is only a Hand to the Writing without Seal, Covenant ae 


In this Action the Plaintiff recovers Damages for the Breach of le. 
the Covenant, beſides Coſts ; and if the Defendant breaks the Ode Se 


a Garment, the Taylor may have a general Action of Debt; but 1 N. 


Danv. ora 
loſt. 215. a. 


WM 17,&c. 
Saund. 238, 


. 


and Goods of the Defendant ſhall be diſcharged, andthe Sati faction en- 
tered npon Record, yet yet ſoall ſuch Tudg udgment ſtand and be as a farther 
s 
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1 Roll, Abe. 


Money by Bond, Bill, Bargain upon a certain Contract, or upon 3 99355. 
Leaſe for Life [Sec 8 Arn. ch. 14.] or Years reſerving Rent, Judg- $98,599,600. 
ment, Statute Merchant, Recognizance, &c, So that ſometimes it 484, Ke. 


Danv. Ab. 


hes of 6h 
4 Rep 93, 


Rep. 147- 
89.90. 
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Debt too is ſometimes grounded upon an A# of Parliament as up- 
on 2 Ed. 6. ch. 13. for not ſetting out of Tithes; 27 El. cb. 13. 
1 againſt a Hundred for a Robbery; upon 9 Ann. cb. 10. for Money 
« 1 Roll. Abr. due for Letters to the Poſt-Office, Cc. It alſo lies upon * 4rbitra- 
A ment, Eſcape, Amerciament in a Court-Baron, and upon a By Law. 
Tee 57 0 Money is due to one in his own Right, the Action muſt be 
b 5 Rep. 31. brought in the Debet and Detinet; but if it is brought by or againſt 
Roll Abr Executors, there it muſt be in the Derinet only. - [See 32 H. 8. ch. 
2 Danv. Abr. 37.] © An Heir, as ſuch, cannot have this Action. It is at the 


$01, 54, Election of the Obligee, to bring an Action of Debt againſt an 


ropes ol Heir, bound by the Deed of his Anceſtor, if he hath Aſſets by De- 


45 Rep. 60. ſcent, or the Executor, if he hath Aſſets. If the Executor hath 


2 loſt. 441, not Aſſets, then againſt the Heir only. : [See 3 W. & M. cb. 14. 
gl [See Payment of Rent, B. 2. ch. 2. Of Obligations, B. 2. cb. 3. 

ame. Where an Action of Debt lies where one is bound to pay a 
Sum of Money at ſeveral Days.) | | 


9 Rep. 87. - Note, This Action lies not againſt Executors upon a ſimple Con- 


tract made by the Teſtator. ¶ See 32 H. 8. ch. 47.] 

By 4 Ann. ch. 16. Where an Action of Debt ſhall be brought on a 
ſingle Bill, or Action of Debt, or Scire facias on a Judgment whereon 
the Money hath been paid, the „ e may plead. ſuch Payment in 
Bar of ſuch Action. In an Aclion of Debt upon Bond, the Defend- 
ant may plead Payment in Bar, if at any Time before Action brought, 
he hath paid the Principal and Intereſt due by the Condition, or De- 
Feazance, though ſuch Payment was not firiftly made af the Day and 
Place according to the Condition or Defeazance : and pending an Action 
on ſuch Bond with a Penalty, the Defendant may bring in ee 
Intereſt and Cofts expended in Law or Equit ſuch Bond, and the 
Court ſhall diſcharge the Defendant from fond; | h 


„F. N. B. 86. 5, Actions of Treſpaſs, (Tranſgreſio) are upon a Wrong, which 
27. 88, <c- is ſuppoſed to be done /i et Armis, with Force and Arms, either 
ae e e againſt the Perſon of a Man, or againſt his Property. Arms ſignify 
_— Thing that a Man ſtriketh or hurteth withal. | 

aig; Treſpaſs againſt the Perſon may be committed. 1. By mena- 
cing or threatning bodily Hurt to him, whereby he dares not follow 
his Buſineſs. But threatning alone without Loſs, maketh not the 
Treſpaſs. 2. By Aſſault, where one doth attempt to beat another, 
but doth not; as by holding up his Cane at him within his Reach, 
or by drawing his Sword-upon him PR at one, &c. whereunto 
belongeth lying in wait, beſetting one's Houſe, 'and not ſuffering 
one's Servant to go in and out, Cc. 3. By Battery, when one 
doth wilfully and unlawfully beat another. If one is carrying away 
my Goods, I may beat him to prevent him from carrying them 
away. This is no unlawful Beating. So one may beat another in 


ce p. 438, Defence of his Perſon or Poſſeſſion . 4. By Mayhem, when one 


doth by Violence take from another the Uſe of 'a Member proper 
for his Defence in Fight, by depriving him of his Finger, Fore- 
tooth, &c. not of a Grinding Tooth, Ear, Noſe, &c, Theſe are 
but Deformities, for which Treſpaſs of Aſſault and Battery lies. 
See p. 372, For Mayhem, one may have this Action , or an Appeal of Mayhem, 
4249 p. 16, At his Election. 5. By Impriſonment, where one is any way reftraihed® 
ante. | (whether in a Gaol, Stocks, Houſe, or by holding one in his Arms 

| | in 
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CHAN A. — of CITY N 
in the Hizh-fireer) to go about his Buſineſs, as at other Times, by an * 


onpnent vnthout. Caſe or Huthority; or when dne goth arreſt 
Ts gt e * ra Ne ps 
Impt de von 2 falfe gr feigned Suit, as — -- + I 
upoka Statute. Merchant, when the Money is paid, Sg. no Aion — » | 4% 
Lieth z {that is, not this: Kind af Actien; but an-Aftian.on:tbe' Calc 
e the Party who ſpes, and cauſes another: to be arreſted | 


when . Debt due] peeauſe it — — "of 
Courſe, of Law, and, in a legal Way. «17 „ hon Ag. 3 el by F. 


Fn 21 2202 BOO! .nent.yito groom — Un a ihe 
Kh 9 2. Againſt hie, Howe. and Goods," g. 
Againſt His Lg mn n Trees, Ed — 
tings . concerning them, des, is Hedges h = 
cutting or ſpoiling his his Grat, dig di in his Ground Je. with Pre- f 
tenge of Title, or without ſuch Pretence. - For: ſueb. Treſpaſs done 
the Soil an Roſſeſſien of the King, the Uſe is to have an of 
tion t Intruſion for. the King in. the Court of-Brobequer, 
— 2 2 105 95 3 tion of Freſpaſi ub 
8 of bt to the Land, — 
nen the 
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without my Licence I may diftrain and impound; them by 
Night or Day for this Treſpaſs) : And. this is called Doftraining of 
Beaſts — hr i.e. doing Damage. 


But l —— when 3 Authority, andLicentt i is a8 Rep. 14. 


given, b ad. one doth a baſe it. ho ſhall be. a Treſpaſſer ah > Str git. 
imtio; os Lam wal jo e hy the ſubſequent Ad, 90! what: In- 0% 28 


tent he dath enter: As the giveth one, Authority to enter into 
a common. Inn, to ö to the Owner of the Ground 
to diſtrain; for Damage-fealant, Ge, yet-if in any af cheſe Caſes/the 
125 arty doth; commit a Treſpaſs, cho, L ayill judge, that he entered 


that Ai But e 1 C. 2. ch. 19, in . 19. 3 as to 
on Rent. ] But where an Rn 

falt e ener 9 ang bythe — — 
ſhall be for the Abuſe, but ſhall not be a Treſpalier aß . 


initio: Lox when _——_ piveth rh (ets for — 
n noc. 
ae Ji a Armis the Plai 


mall recover 
according to the Wrong done. But in Battery and Mayhem, hd 


Court may increaſe the D \ upon. View. af the-Revord, ande Rat Ab 
the Perſon. The Defendant. in Strictneſas of Law ig to pay a7 


Fine to the is ſuppoſed to be done Vi er 

Arms, -; —— em, Cc. But the Capias for this Fiot is akin 

a Gig Judgmens, a py ges and Eg — 
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Fjettmet, (Ejeflis Firnie) is an Action where os 

mak . Ei; (Ee (or of one Room in's Houſe) 

Lands, Coal-mines, Boileries of Salt, &c. for Term of Years, and 

"third Perſon enters and ouſts the Leſſee, whereupoti'He recovers 
his Term and Damages. Tun is agen ene 


Titles to Lands and Tenements,' It comes in the Place of 
real Actions, as Writs of Right,” For medons, Sc. © which” were 


I 22 to er Nen, Ae 


tedious, difficult, and chargeable. And this Method by Ejeftm 

is alſo made more eaſy than formerly. For now there is = "ug 
caſion for a Leaſe to be made, ſealed, and ö upon 

miſſes to the Leflee, who has a Mind to ty "the Title ee 

the Leſſee in Poſſeſſion, to be oed and Jecteg by 

Poſſeſſion, Ce The uſual Courſe no- is, ry a 1 
and therein to feign a caſual Ejector, or Defendant, in the Deelira. 
tion (for no Arreſt is to be made in this Action) and then deliver 
the Declaration to the Tenant in Poſſeſſion, or his Wife, not to the 
Son, or Daughter, or to a Servant, with a Notice in Writin at the 


Bottom, or on the Back thereof, in the Name of che caſual 


directed to che true Tenant, for him to — defend his Title; 
or that he the ſeigned, or nominal Defen will foffer J 
by Default, whereby he the true Tenant will be tary out of 
Poſſeſſion. To this Declaration the true Tenant may a by 
his Attorney, and conſent to a Rule to be made Deſendant in the 
Place of the caſual Ejector, or feigned Defendant,” and to confeſs 2 
Leaſe, Entry, and Oufter, and at ern wo Hand upon the Ti 
tle onl 
If be, the Tenant in Poſſeſſion, doth. not a pear in due Time 
after the 3 left with him, and enter into the above- 
mentioned Rule, then _ an Affidavit, or — made, That the 
Declaration was leſt at Houſe with his Wife, or ſerved upon 
him, with Notice to appear, as aforeſaid 3 the Court upon Motion 
will order Judgment to be entered againſt che Ejector' oc 
— — Defendant in the Declaration. Or if the true Tenant doth 
r, and yet doth not 8 r will order 
dgment ſhall'be en i 'Ejector, (viz.) the 
mT Defendant inthe Declaration and there Rk 
il be ouſted. | oft: 
By 11 Geo. 2. ch. 19. & 12. Ah weden That's 


veniencies fr ly bappen to Landlords by their Ten ſerving 
Declarations in Ejettment, or refuſing to appear, or to fe | 
Landlords to take the Defente ; it is enacted,” rar hp 


whom ſuch Declaration is delivered, ſhall 8 otice the 
. or his Baikff, or Receiver, wpon wk Pay 
the Value of three Tears improves” or "Rock R Nel, 1 


2 the Court where the Ejeftment 15 n 
A 22 with 42 n 
the Declaration was delivered j 060 oo ;" but if be refuſes vr 

agai 
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« In ua melior Ae, et rei eAris, 
2 Inſt. 391. att 07? 8 


CHAP 4. | 1 England. $657 
ance ; but if the Landbrd of any Part of. 4 
Eee ee dane e brought, ſhall - | 
e to appear: by himſelf, dale, that 
A in Pofifies, if be had appeared, ought "to bitve done, .the © > pp 
— perenit fuck Landlord: fo to de; an order 4 Stay of Ex- 

e Focunns e tv note pers until further | | 
The Lede iof a Coppholder for 4. eee eee 
tione Firme, for bis Term is warranted by general. Cuſtom of of the 


If chere is no Tenant in Poſſeſſion, the old Way of ſealing a Leaſe © 
en e to otutrees ;-and ;hoakee Gel gatera-apon 
the Land without the Conſent of the Leſſee, may be made the E- 
jector. * But there is a ſhorter Method in ich Caſe for Non- >See p. 198; 
payment of Rent, preſcribed-by 11 Geo. 2. cb. 19. 

Upon Trial the Plaintiff muſt ſet forth his Tote nndee! th6-lafl to 40s 
Pata eee ee ok e ee "7 3, 

Deeds * | (ly 

In this Action the Poſſeſſion only of the Houſe os Land-demiiſed 
is recovered, and alſo Damages and Coſts. [See 8 &,g Vg. cb. 
11. For Coſts in Ejectment where one of the Defehdants is 42 4 
ted.] *© But if the Term does la W 1050 


* 


of the Plaintiff, or the Plaintiff; may bring . A e ee eee 
Profits, and recover the ſame, fom the Sinaloa een 
the ] . 
a 
of the Land ; and is not like an 
— to the 98 


generally, 8 

ſee 32 H. 8, ab. 7.] Te | . 
Tithes thereunto belonging. For from f . 
and one may be reſtored to the Poſſeſſion of 789. 

t of a Rent, Commoa, (bad it daes for Common. of » 1 St. 54. 
it ſhall be taken to be Common | 


rank or which Kind Ge. 
ay 5 ch. 16. $i Curt a Wetter mor kr View 
t 


of the Place Trial in Ejetiment, Treſpaſs; dec. See 4 Geo. 2. 
eb. ivery of Ejectments e ts 3 for 
206: = 235 od : £4 
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tne Law, v. 
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7. An Action „ Qyare ue Poſleory Action. to reco- Quare im 
7; An Acton by ＋ bs hath an Advowſon, | —— 
Parſon dieth, and another preſents a 4 Clerk, and diſturbeth bim 3,6, 78. 
who hath Right to preſent. It ſuppoſes both a Poſſefſion and? a f F.N.B. 3. 
Right. * The Plaintiff: or Demandant in his Writ muſt 1 l. 
N _ 
* 1 


$68 — Abclafturarecofthe'. Book: IV. 
a1 Inf; 344 hen claims, unleſs in Caſe , a Lapſe ta-a-Riſbop, & Se. \8 Iklies alſo 
wy 5 141, r a Donative, Archdeacunry, Prebend, Maſterſhipio — 
8 Pee 13 Ed. I cha g.] One that hath, ede of dhe dear b 
376, 380. Avaidancecſhaltchave:a Quar- Inpedir. 
n e 

ſix Months, and recovers after. thald re. 
, 114 5 move the 1 if named in the = ORIG, 8:4) 
An Aſſiſe o Darrand'Proeſentment of: my Ance- 
Ph e. ſtors have preſented: befate! But here doo one: may have a Quan 
« Terms of Impedit. For where Darrein ee nod A yore ** 

Que Tags alſo. lies z but not ecumt ru. ieee | 21-17 
 -{iBee-:r3 Ed: 1. dh 5. _ — aſd eb. ab. andi See bf an 4 
F. N. B. 31. n 5 ante. |. 1. i $41 0 2061109 »d3 ollie bard 2:1 
+ * -62/4.10) Ard daut. di botol art s a omit aol nota 
» Twms i" 8. An Aion. off © Waſte .(Vaftam)-'roayi be brought by the Heir, 
che Law, v. ar him in-Remainder, or Reuerſiom, againſt Tenant for Life, Years 
1 Ioff! 5 , in Dower, or e or Guardian, who, malies Wafte or Spoil 
54. b. in the Houſes, Woods, Gardens, Orchards, or Lands, Which he 
2 Inſt. 299. holds, td the . the) Heir, N dien in the Remainder, 
3 il or Reyethop.: $ 998]. ne aaencll a | bew 2: 
F. N. B. 55, Let us fee inks . this tion, and again whom it m 

. i be brought. * 0 * 
| | 2 9 201 D * 1 01.0% 1 2110 0 
e 1 Toft, 53. b. 1 Eli Adtion/ravſbibe, brought by bim ibat hath the , imtme- 
205. a. diate Eſtate of Inheritance; in Fee- ſimple, ere aibin But foine- 
times anotlicr-may-jom:with him. 90% bag 425 
1 1 af. 53.bo Note, That the Reverſion muſt * cndiine ic the fame State, chat 
356 . it was at the Time of the Waſte done, and not granted over. For 
8575 — the Reyerſioner taketh —— Action is 
one, becauſe the: Eſtate: did not duntiuu De 7 
tho thei) 


Caſes an Action of; Waſte ſhall la, ce 
the 1 at the Time of the Waſte: q one For i a 9 Rs 
makes a Leaſe, for Life, or Years, | and dies, and the Leſſee, the 
See being void, doth: waſte, the Succeſſor ſhall itave an Action of 
Waſte. This is allow'd upon a particular Reaſon. A Rurcchaſer 
; - ſhall have an Action of Waſte, though che Statute, hetcafter:to be 
| ; {peaks of thoſe that are Inheritors.: ; 551 4:3} mad to 
e yok Tenant for Life cannot have this Adtiom. d But a Parſon, Cc. 
__ _ 2 of Waſte, and the Writ ſhall ſay Ad Exhbe- 


i 1 Inſt. 33. b. 2 3 for it is the — — Ha Te- 
356. a. nant CY My he in Reuerſion dirth tha Heir ſhall not 
have an Actipn of aſte, for Waſte done in the Life of his Anceſtor. 


For he cannot ſay, that the Waſte was done to bis Diſnberiſan. 
Neither ſhall a Biſhep, Maſter of an Hoſpital, Parſon, &c. Havs an 
Acton for Waſte done in the Time of his Predeceſſor. 
k 5 Rep. 76, -* If a Leaſe is made to H. fur Life, the Remainder bb M 
77- Life, Remainder to C. in Fee; no Action of Waſte {lieth againſt 
"=> . the firſt Leſſee; during the Eſtate in the mean Remainder, For then 
his Eſtate would be deſtroy d. Otherwiſe, if B. had a mean Re- 
mainder for Veara only; for that would have r e 
the Recovery not deſtraying the Term for Near. 
1 Inft.285.4, + If Leſſee ſor Veats committeth Waſte, and the Vent Aber 
2 Inſt. 304: yet the Leſſor ſhall have an Action uf Waſte for ithe treble: Da- 
mages, —— recover the Place waſted. :: But: if the Leſſor 
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pteth, of a eraſer of the Leaſe, after the e etal 
15 ve His Action of Wale: fu. Is CEE n . 
1. Ste, n of © 


Action brought, he in Reyerſion cannot have 
But he cannot plead 1 that 25 did no Waſte; 5 ſi 
the ial Samy | We 
w | | poke 
1 5 i nit 225 Fe WW 107% its e 
Ne ee ee 1 0 if ethane 
whet En State, And if 1 ge. Hh, a ot. 
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There ate be Writs, of Wafte'} "rio at che Con 
Wafte dane b by Tepant th py wg 9 ardiah: 
= . Tenant r | 
Fs, But It 1 0 25 that Te 1 
bie for Walke by che Common I ar the 
d s Eſtate, as well! as that of Tenant int Diver, and thetefe 
the Law gar e like Remedy againſt Ur. e e An 
no Remedy againſt Tenant 105 Life * 1 abs 
Leaſe of ho Owner of the Land, Wk b ted IN, 
Covenant, that his Leſſee ſhould "ot do of 0 


Stat. of Glouceſter, vr 6 Ed. 1. 92 IK 
maintained ain. Trent the Curie? Er I - "Os 


Years. 

By Conſtruction of the Statute it is . of Telunt b F 
for * half « Year: Bpt it licth et pi Tons, 
nant by Statute-Merchant, Staple 7 n 
for ears. But an Action aber eber e lis ron 5 en 


| wp 4 
tary Waſte; or TOP elt: £2 
ſhall Hor ie again Tn fin” {in Tail] PAY of Th Os 4 2 15 | v3. 
tinct; dean e Foes t Was once BE 0 * Rep: $7190 
It nieth 752 5 Matt in Fee'tb 45 75750 8 » Kal 

By W Lad 277 Ed.“ . CN, 22. % Ah . 7 One Nis + Noy's Max, 
oy WP „ He e 32. 

Turf, other 'ſuch \ Oo 

iS Act 2 to Vinca but not | 6 be- +1 Ind. 200.b. 

Partition by 


4 ella to 2 Inſt, 
» e te fs a. PD 785 5 oy 155 15 FT 555 5 403. 
i; againſt r hy t 'q 
775 Stranger, an” Pole” (All, Hoang 1 0 Arms 


He in the Remainder, as well as the Revert 1 may b bring, G 


77. 
this Action; and every Aſſi nee of the Leſſee, late © — yo 
"mediate, "is within this Ack. n Day Eh f 1 6.041 Tar! | 


C If Tenant by Curtefy or ots' over his ber Ks ˖· \ T6, 1 
Eſtate, and . a doth Ann Wal! et. ge Heir ſhall » Ind. 5 

have an Action of Waſte ag Fo them, and Re er the Lands againſt **\ 
the Grantee. In all other regularlyt the Action Mall be 955 
againſt hi did the Waſte. cher 4 Tenant or N 


2 


ſignee. If Tenant Life or Years be aſte, 9 1 after a 


over his Eftate, yet ſhall the MY of W be brought u againlt | 


— 
— 


—— 
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e bios al the treble Damages & recoyered, and the 


21 lat. 4 Tenant b a in Dower, Be Lk" . nay an In- 
ay Jaut, _ _ and and Wit, Leſſees for Life or Years, muſt anſwer 
er done fe themſelves, or a Stranger, being left to take 
their R Lo os ainſt the Stranger, if he did Waſte. A Guardian 
not be cnfwetuble for Waſte done by a Stran But Naas 
chere is no a it as wp yr eat is C ited by the 
Enemies, t ts, or Leſſees, are not e; Cx — 
© W Cott 2 Leaſe, that they ſhall not Fu or full 
9 8 4158 8 If Tenant for Vears commits Waſte, no Action lies 
. Nin | his Ba Ne nde a Work for Waſte done before their 
2 Int. 302. nded on Wrongs die with the Perſon. 
co Tims." For At Deny makes Hathand, who commits Waſte, and 
dies, the Wiſe ſhall not be puniſhed for this Waſte. But if the 
a Leaſe for Years in Right of his Wife, and commits 
Al then the Wite dies, an Action of Waſte lies againſt him; 
Any lor the Term to him. A Wife that hath the 


* . 
1 ; ER -* 


e 
mg: 303. 


2 Inſt. 302. | 
N . 1 Fi ck to the Place waſted, but ung weble 
| recovered againſt him only that did the Waſte, :. 
EY an ian Act of Waſte, againſt Tenant for Life or 
f Noy's Max. Years, — the Corn gr growing upon the Land. 
dd Rep. Be, If a e to one i without Impeachment of Waſte (for 
* ; a Hindrance, or Sine Petitione [impetitiqne] 5 
* . 1 7e. without bans, > Hi of committing any. Waſte, or without De- 
E * = mand or Challenge. of Recompenſe for doing Walic) then 1 85 
l may cut down Trees, and convert 2.5 to his own U 
1 05 Property was in the Leſſor; or he may let the Houſes a 
N of Re nd not be liable to any Action. But if the „ ge 
p< 51. To without _y Impeachment 2 Writ or Action 9 0 
the Leſſor ſeize his Trees, if the Leit fee cuts them own o 
. bring Trover r them; becauſe the Diſcharge extends onl 
Action of Waſte, The Clauſe without Impeachment of W; nv 
common in Leaſes; whereby the Tenant hath a 
Houſes, Trees, Cc. if he executes his Power during the Privity yo 
Eſtate. But on the other Hand, it is as common to provide againſt 
Waſte, by Condition, Covenant, or Ex , if Waſte is not allowed. 
As to the Forfeiture and Judgment in Waſte, (viz.) the Thing 
— and the treble Damages. See the Statute of Glouceſter, ex- 
plained 2 Inf. 105 &c. and 8 & 9 V. z. cb. 11. 73. RY 
Lows and Of Waſie, p. 306, ante. 


If one reco 


t1 loft. 145.6. 9. A n is a R edy grounded or gra nted u 
4614. ſtreſs, — Thing may remain wich the 11 8 


upon Security given 565 him to try the Right with the Diſtrainer, 

'& See p. 192.28 hath been obſerved *, As thusx——— One doth diftrain another's 
. Cattle or Goods for Rent, Fine, Service, or Suit, or for Damage- 
feaſant, the Owner (upon giving Security to che Sheriff, that he 

will purſue his Action Rain him that diſtrained, and return the 

Cattle or Goods again, if the Taking ſhall be adjudged lawful) 

may have a Writ of Replevin, or Replegiari facias; er 4 = 

eri 
” 


6 CI I” 


CHar. * "Ii of Fore ror oy : "" "_ 
— — — — 

ert g commanded ts ren tho ute or Gools o he oer 

or firſt Poſſeſſor, till the Right of the Diſtreſs is deterniinieds” For 

n ö de ſorced 

to ſa or Duty to the Party or elſe to at- 

fee him ot Law; Now th Prey Ar e . f. dere 

the Replevin, Party diſtraining is to be Defendant, or 

Avowant. For his Juſtification of the Diſtreſs is called an . 

Er 

Taking. If in the Right of another, he muſt then make Conuſance 

(or ) of the T as Bailiff or Servant to him in 

whole Right he took it. [See 21 H. 8. ch. 19. and 32 H. 8. | 


N 4 1 1 cb. 2. 1 Taft. 268.55 
3 join in an vowry. is 
otherwise i Caſe of Tenants in Common 1 


164. 

There muſt be two Sorts of Pledges, (viz.) Plegii de Projequends, * 14 Bar: | 
— de returno Habendo. [See Weſt. 2. or 13 Ed. I. ch. —_— 
infra 

PF the firſt Replevin; 
the Party diſtrained may have an * Alias, and a Phuries Replevin.' © F. N. B. 68: 
The Sheriff may act in ſuch Caſes by Virwe of the Writ 


of 2 Inf. 130. 
evin, or Ex Q . ept or Command by Word of Mouth F. N. 5. 0. 
Bailiff upon „ Replvin by Wie is by Common rw, T7 
opens N Come by Statute. p35 | 


By Stat. 8 « 3. ch. 21, If Beafti are taken "and 
wrongfully with-bolden, the Sheriff upon Com plaint may deliver them, 
— —— — Bur G within Liberties, and 
pays ity will not deliver them, the Sheriff ſhall cauſe them 
to er 


. Hetleton ny: oiehottey (vin) by 
Plaint. 

The Sheriff may take a Plaint by the {aid Statute, And make naeh 
Replevin preſently, and afterwards enter it in the. County-Court, * lan 139: 
For it would be inconvenient that the Owner ſhould tarry for his 
Cattle till the next County- Court. 10 
By 1 & 2 Ph. & M. ch. 12. Ne Sheriff of toery Shire: g at 
bis firſt County-Court, or within two Months after be receives his Pa. 


tent, depute and pruclaim in the. Shire-Town ws oy Bailiwic 
four Deputies, at leaſt, to make — _ Us 
If the Diſtrainer, after the 


| out of + Toft. 146: 


the ten Tha wed. — „Se. fe F. N B68, 65. 
that the cannot replevy it, jt Pals 
the Party may have a Writ of Withernom (from Wyther in Saxon | 


other, and Naam, a Taking or - Diſtreſs) directed to the Sheriff, to 
take ſo many of the Diſtrainer's own Cattle or — 
, inſtead of the — fo dolbetl,| 1 
tle or Goods are put into a Strong Hold *, the Sheriff 
Poſſe Comitatus to break into it, that he may make 
{See ep. 1. or 3 Ed. res 
"Sy Web. 2: 22 2. The Bherif 2 
larntiff, to proſecute hit Suit, and to o ren 
pre 7 5 And if P er are. 
be ſhall or the Price of — recovered by Writ, 
Aud if the Baihff 1 Superior ſhall do it. 
It is a Rule that the — op e. he that is diſtrained) 
muſt have a general or ſpecial * 2 


Finch 31 
che. 


„ 


- 


* a th. ts ates . q q td 


"Aw ZE e 08 


” 7 8 * — 
* 


Pleas)... tt ** * © 
One cannot bim e. in a a Relei by: lun Bak or v ber. 

1 Lev. 0 vant, where Replevin is by Plaint in the County -Courtg * but ono 

r Property in a Court of Record by a Bailiff or Bervant. 

1 any Thing touching Freehold comes in Quaſtion, the Sheriff 
likewiſe can proceed no further. Neither ſhall a Replevin be granted, 
when. it appears to the Sheriff, chen © nat, or mut the 

Taking Was in his Ri vis. 1 illi, wrt 5 
Tf. a Landlord by his Need-grantaiaRent with Clauſe dl Diſtrdls 

1 0 WE: he 8 pa ry ney. > againſt Pledges, until 

* e Rent is to yet e levy the Goods 

124. 14. Jiſtrained; for it is ageiuſt e ch « Büker, to. op 
reglenifable. nr „ * . 

If after a Replerin brought, the Plaintiff (gr be that i dſtrained) 
doth make Default, r e before Nen . K- or LO. 
ſuit after Declaration, or if Judgment. is given againſt 
Defendant, (or he that diſtrained) arte a Writ De Retorno 

Haende of the Goods, and by.this ha hall. have the Diſtreſs got 
vered to him again. 

Nn If the Plaint is removed into the Common leas, &c. 41 the 
Plaintiff in Replevin is nonſuit before ur after Avowry made, | the 
Defendant may again diſtrain his Cattle, for the ſame Cauſe he 
diſtrained the firſt ; yet the Plaintiff, or the diſtrained, may fue out 
a Writ of ſecand Deliverance upon che ms Beaver} whuch is to 
rewve the firſt Suit. org Aa i 
If aber this ſecond Deliverance and Trial thereypon, . 
Plaintiff be again nonſuit upon g Declaration, then there muß be 
awarded a Returtum irreplegiatiis to the Defendant, and then he 

may make his Aurury, i. e. a Plea in Juſtification of his Diſtreſs, to 
4 Writ to inquire of Damages ; or reer 

Se, as a Diſtreſs gil he is ſatisfied. ¶ Ser t. a. Ub. 1 | 

4F.N.B. 6 If the Defendant maketh Default, the Flr? dull hare Jody 
ment, to gecoyer;all:in Damages. uten d 

3 2 * Action gf Replevin may eee of the ce, 

Re. 4 J Fone out of the Chase, if it was ſued by Mt 

3 . ſe e, if the Ropletin uns upOn Plaint, retumable inte the 
ng's 8 or the . Pleas, where — peg 

1 Taft. 268. bel "By 21 H. 8. ch. 19. Upon. Repleuin ſued, an 

4 made by.the-Lord, or Conujance and Jeſliscatian by bis Baff or Ser- 
—4— Diſtreſs taken 'upon the e of the ae 

any Rerſon certain to be Tenant there,. The hike Lau 

— ved of ſerond Deliverance. [Sec 34 H. f. 4. 35. 


— ſuth ccc. in any Replegiare, ar ſccond' Deliverance 


Services, or \ Damage-feaſant, if the go a 
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in any Suit of Replevin, removed or depending the Courts 
at Weſtminſter, the the Defendant making Surreftion in 1 Nature of 
an Avowry for Rent, (or if Judgment be given on Demurrer for the 
Avowant, by F. 3.) the Court upon bis Prayer ſhall award a Writ 
fo the Sheriff, to — of the Sum in 2 and the Value of the 
Diſtreſs, 0 the Execution of which Writ of Inquiry, the Plaintiff or 
bis Attorney ſhall have fifteen Days Netice.' Upon Return of which 
Inquifition the Defendant ſhall have Judgment to recover the Arrears, 
if the Diſtreſs amounts to that Value, or elſe the Value 25 the Diſtreſs 
with full Coſts, and ſhall bave Execution thereupon ; and in Caſe t 
Plaintiff is nonſuit after Avowry made and Iſue joined, or if the Fer- 
dift be given againſt bim, the Jury ſhall, at the Prayer of the De- 
fendant, inquire concerning the Arrears, and the Value of the Diftreſs, 
and thereupon the Avowant ſhall have Judgment for fuch Arrears, or 


ſo much thereof as the Diſtreſs amounts to, with full Coſts, and "hel 
— Execution for tbe ſame. 

Where the Diſtreſs ſhall not be found to the Value of the Arrears, 
the Party may diſirain for the Refidue. (And by 19 Car. 2. cb. 5. 
The above Act is extended to Wales, and the Counties-Palatine. 
By 4 An. ch. 16. The Plaintiff in a Replevin in any Court of Re- 
1 with Leave of the Court, may plead as many ſeveral Matters 
thereto, as he ſhall think tad Hans for his Defence. 

Provided, That if any ſuch Matter ſhall upon Demurrer 3 
be judged inſufficient, Coſts ſhall be given — the . ce . 
Court : Or if a pg ar 0 ue for the Plain- 
tiff or Demandant, Coſts ſhall alſo be eſs the Fudge ſhall 
certify, that the Plaintiff i in Replevin 1 nlſe Cauſe to plead 
ſuch Matter. 


By 11 G. 2. ch. 19. f. 22. & All Defendants in 
may avow or make Conuſance g — that 151 Plaintiff in Replevin, 
or other Tenant of the Lands — en 
the ſame under a Grant or Demiſe at ſuch a certain Rent, during 
the Time wherein the Rent 4 rained for incurred, which Rent was then 
and ſtill remains due; or the Place where the Di reſs was taken 
was Parcel of ſuch ads Tenements held of ſuch , Lordſhip, 
or Manor, for which Tenements, the Rent, — " Heriot, or other 
Service, diſtrained for, was at the Time 0 Dire 6, and fill 
remains due; without further ſetting forth t — enure, De- 
miſe, or Title of ſuch Leſſor, or Owner of ſucb Manor. And if the 
Plaintiff” be _— di 2 Ol or have Judgment againſt bm, the 
De ſhall 

2 all Sheriffs and other Officers hovs Authority to grant Re- 
plevins, ſhall, in every Replevin of a Diſtreſs for Rent, take in their 


own Names, from the Plaintiff and two re Perſons, as Sure- 
_ a Bend in double the Value of the See, (ſuch Value to 


be aſcertained by Oath of one or more credible Witneſſes not intereſted 
in the Goods or Diſtreſs, which Oath ſuch Officer adminiſter ) 


conditioned for proſecuting the Suit with Effects, and without delay, and 
for duly returning the Goods and Chattels diſtrained,” in Caſe a Return 


7 G 


zancr, or Juſtification be found for the Defendant, or the Plain- 

be nonſuit, or otherwiſe barr'd, the ſhall recover ſuch 

x footy and Cofts, as the Plaintiff bave bad, if be bad re. 
covered, 


17 Car. 2. ch. 7. ——ů OT OR 


. | * 
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all be awarded before any Deliverance be made of the Diſtreſi. Aud 
- ſuch Officer ſhall at the Requeſt and Coſts of the Avowant, &c. aſſign 
ſuch Bond to the Avowant, &c. by indorfing the ſame, and atteſting 
it under his Hand and Seal in the Preſence of two or more eredible 
Witneſſes ; which may be done without Stamp, provided the Aſſignment 
be duly lamped before any Attion brought thereon. And if the Bond 
fo aſſigned be forfeited, the Avowant, &c. may ſue and recover thereon 
in his own Name; and the Court may by Rule give Rehef to the 
Parties upon ſuch Bond, and ſuch Rule ſhall have the Effect of 4 
Defeaſance to ſuch Bond. | 
So that the Learning of Avowries is in a great Meaſure abridged 
by 21 H. 8. and the Intricacies of Proceſs in Replevin, Return 
Habendo, Withernam, Cc. much remedied in Caſe of Diſtreſſes for 
Rents by 17 Car. 2. if the Practiſers would purſue that Statute, 
8 obſerve the Strictneſs in Pleading enlarged by 4 An. and 11 
4 
[See 1 Danv. Abr. Tit. Avowry, p. 644, 645, &c. And fee of 
Sheriff, B. 1. ch. 7. and of Diftreſſes for Rent, B. 2. ch. 2. Of the 
County-Court, B. 4. ch. 1. ante.] | | 


Thus have I given a general and ſummary Account, how Actions 
are divided. Of which Actions, Caſe, Debt, Ejetiment and Reple- 
| | | vin, are the moſt uſual. I proceed to ſhew, | 


2. Who are incapable to bring Actions; and againſt whom may 

Actions be brought. 
* Lit. 196, Mien attainted of Treaſon or Felony, a Convict Recuſant, | See 
197+198,199- 3 Ju. 1. ch. 5. 13 V. 3. ch. 6. 1 G. 1. St. 2. ch. 13. 5 G. 1. 
1 Inſt, 128. ch. 27.] Outlawed, or excommunicated Perſons, Convicts of a 
a. & b. 129, Præmunire, an Alien Enemy, [the Law ſeems otherwiſe now as 
pr 17. to perſonal Actions *] a Religious (as Monk, Frier, &c.) cannot 
dScep. 24 bring an Action, till Pardon, Reverſal, Abſolution, &c. Executors 
_ or Adminiſtrators © outlaw'd may ſue in the Right of the Teſtator 
& 0 - 272 or Inteſtate, though not in their own. A Feme Covert or married 
«See p. 61. Woman muſt ſue with her Huſband *, unleſs ſhe is a ſole Merchant 
me: © City of London, See as to Infants and Idiots, B. 1. cb. 1, 
ante. | 
By 8 & ꝙ W. 3. ch. 11, Executors and Admini/trators have Power 
to continue Actions, if the Plaintiff dies after an interlocutory Judg- 
ment, and before a final Judgment. And if the Defendant de after 
ſuch interlocutory Judgment, and before final Judgment, the Plaintiff 
may continue the Action againſt the Executors or Adminiſtrators. And 
if one or more Plaintiff or Defendants die, the Action ſhall ſur- 
2 to the ſurviving Plaintiff or againſt the ſurviving Defen- 


By 11 H. 7. ch. 12. Every poor Perſon (who can make Oath 
that he is not worth 5 J. over 8 his and his Wife's _ 
ing Apparel, his Debts paid) having Cauſe of Action, ſhall | 
— and other Writs and Subpœena's gratis. And the Chancellbr, 
or Judge, or Judges of the Court, where the Suit depends, ſhall aſſign 


— . — —. 2 — 


c 

him Counſel and an Attorney; who are to Sas bis Buſineſs with- t 
| out Fees, [One may be admitted, to defend as well as ſue, in for- n 
0 N See 9 & 10 V. z. cb. 25. 2 G. 2. ch. 28. See alſo c 
| 23 H. 8. ch. 15, And of Maintenance, B. 3. cb. 3. ante.] 


e, 
2 
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Niere, If one ought to be admitted to ſue in Forma Pauperis 
EY Tous ts fx heed : 5048 
Actions may be brought againft all Perſons, whether attainted 
of Treaſon or Felony, a convict Recuſant, outlaw'd, or excommu- 
nicate, &®c. A Feme Covert muſt be ſued with her Huſband, [See 
again of Infants, Idiots, Hu and Wife, and of Executors, prout 
ſupra, and of Writs, infra. | | | 
& g9W. z. ch. 11. In Actions of Aſſault, Treſpaſs, falſe Im- 
priſonment, or Ejectment againſt ſeveral Perſons, where one of the 
Defendants is acquitted by Verdict, be ſhall recover Coſts, unleſs the 
Na certify there was a reaſonable Cauſe for making him a De- 


3. To know where Actions muſt be laid, it muſt be conſidered, 
that Actions are either local or tranſitory. 


* 1. Local, 10 7 and mou! Atinne, Wah, Ejectment, . porn 282, 
$ e Clauſum fregit, &c. are mixt Actions; and muſt be laid ® 
in — County where the Land lieth. | 5 — wo 5 
By 31 El. ch. 5. In Action- n penal Statutes the Offence ſhall 6 Rep. 47. 
be laid to be done in the County where it was done, Otherwiſe, if the 
Do traverſes and diſproves that Point, the Plaintiff ſhall be 1 Cro. 645+ 
arred. © 5 
This Act ſhall not reſtrain Officers of Record, who, in reſdect of their 
Offices, have lawfully uſed to exhibit Informations, or ſue upon penal Laws 
nor Actions brought for Champerty, buying of Titles, Extortion, Offences 
ogain/} 1 El. ch. 11. Concerning the right Landing of Merchandiſe, 
and Cuſtom of ſweet Wines, concealing of Cuſtoms, &c. corrupt Uſury, 
Foreſtalling, Regrating, or Ingroſſing, when the Penalty ſhall amount 
to twenty Pounds or above. theſe Caſes the Offence may be laid in 
any County. | 
All Suits for ufing unlawful Games, or for uſing any Art or My- 
flery without being brought up in it, ſhall be proſecuted at the Aﬀſes 
or Seſſions of the County, within which the Offence was committed, 
{See alſo 18 El. cb. 5.] | 
By 21 Ja. 1. ch. 4. Afions popular on penal Statutes, which may 
be proſecuted before Fuftices of Afſize, Nifi Prius, Gaol-Delivery, 
Oyer and Terminer, or of the Peace, ſhall be proſecuted only in the 
Counties where the Offences were committed, except for Recuſancy, 
Maintenance, „ buying of Titles, concealing of Cuſtoms, 
&c. or tranſporting of Gold, Silver, Munition, Wool, Wool-fells, or 
Leather. 


Upon Default of proving, that the Offence was committed in the 


| ſame County where the Attion is laid, the Defendant ſhall be found 


Not guilty. 


Informer ſhall make Oath, that the Offence was committed in 
the ſame County where the Action is laid, within one Year before 
the Suit commenced. . 
* By this Statute no Action of Debt, or Information, or other Suit, * z Ing. 192, 
can be brought in any Court in Weflminſter-Hall, on any penal Sta- 83. 


tute, for any Offence, which is not therein excepted, if the Offender , 2 nt 
may be proſecuted in the 2 County, where the Offence. was 372: 


committed, [unleſs ſuch Offence ſhall be committed in the ſame zl. Ray. 
Coun 


* a 
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County in which ſuch Court ſits.] It not only reſtrains common 
Informers, but the Attorney General, and all other Perſons, [ex. 
cept the Party grieved.] But there are ſeveral ſubſequent Statutes 
which give an Action of Debt, &c. for the Recovery of a Penalty, 
in any of the King's Courts at Weſtminſter, and ſo far they do re- 
peal 21 Ja. 1. [And this Statute has been held not to extend to 
« Salk. 373, Actions upon ſubſequent Statutes *.] | 
Ser. 1061. Notwithſtanding this Statute, Indictments may be removed by 
Certiorari into the King's Bench, and may be tried there, or in the 
Country by Ni Prius. 
4 Inft. 74, [By 21 Ja. 1. ch. 12. Ackions on the Caſe, Treſpaſs, Battery, or 
&c. falſe Impriſonment brought againſt Tuſtices of the Peace, Mayors, and 
other Officers of Corporations, Headboroughs, Conſtables, Tythingmen, 
Churchwardens, and Overſeers, and their Deputies or Aſfitants, for 
any Thing done in their Office, ſhall be laid in the County where the Fact 


was committed.) 


By 3 W. & M. ch. 12. 1 An. St. 1. ch. 18. All Matters con- 
cerning Highways, Bridges, &c. ſhall be determined in the County 
where they lie; and no Preſentment, Indiftment, or Order, ſhall be re- 
moved by Certiorari out of the County. : 

[Beſides which, there are 8 other penal Statutes which ex- 
preſly direct the Actions brought on them to be laid in the pro- 
per County, as 5 G. 1. ch. 26. againſt keeping large Quantities of 
Gunpowder in improper Places, and 12 Geo. 2. ch. 28. againſt 
Gaming, &c.] 


2. * Tranſitory Actions, or all perſonal Actions, where no Poſ- 

ſeſſion is awarded, (as Actions for Debt, Detinue, Aſſault and Bat- 

tery, falſe Impriſonment, Deceit, Trover and Converſion, Account, 

Sc.) may be brought in any County, and laid in any Place; and the 

Defendant cannot traverſe it, or be allowed to ſay, that it was done 

in another Place; except in the Caſe of an Officer, as a Conſtable, 

Sc. who has a ſpecial [local] Cauſe of Juſtification by Reaſon of 

his Office, by 21 Ja. 1. ch. 12. as above, or for taking Beaſts or 

Goods Damage-feaſant ; or when an Action is brought againſt any one, 

for doing any Thing by Virtue of an AR of Parliament ; or where 

Action is brought by a Leſſor againſt a Leſſee for Rent, &c. But if 

tranſitory Actions are laid in a different County, from that in which 

» 2 Salk. 668, the Cauſe of Action did ariſe, * the Court upon 4 t doth com- 

Kc. monly alter the Venue, i. e. order it to be laid in the proper County, 

unleſs the Plaintiff will undertake to give ſome [ material] Evidence, 

arifing in that County, where he hath laid his Action ; however, in 

Writs of Debt, Account, &c. you ſhall not declare, that the Contract 

was made in any other County, than is contained in the original 

6 Rep. 46, Writ. [See 6 Ri. 2. ch. 2. though the Act is not put in Uſe.] But 

47. obſerve, that when the Place is material, as when it is made Parcel 

of the Iſſue, then the Jury cannot find the Point in Iſſue in any 

* Lit. 4859. other Place. In Actions tranſitory the Day and Time is not traverſ- 

4 of a able, if the Act be done before the bringing of the Writ, As if a 
3 Inſt, 230. 


* Debitum et contractus ſunt nullius loci, 2 Inſt, 231. 


Treſpaſs 


of ad the Plant 
IEEE: rſt of May, when no Tref- 


b 6K 
e thin = = 
2 


” tranſacted abroad, be tried here[] {See of the 1532. 
(or Court TE EEE 614: 
1. and of the Courts in Citres, Cr. ch; 2. ar. 


u das Nn or they will be barr'd; 

mar i u certain Pinne preſcribed 
———— — 

— Limitation is two- fold, (. de by fovena un 11: 
Statutes, and to make Tithe to an Inheritance by Common Low. [See 

for Title to an Inheritance by Preferaption, B. 2: ch. 3 ante:] 


As to Writs or Aftions. 
_ I, om th Ti 1. 


Nr 4 Writ of 

(4, e from the Day of his 

being indefinite, doth — | 
wy T e is altered For, erlafrigb! 
e e 4 Writ fb, 
before the Teſte of the Writ. 118. 


2 thirty Years an 
82 


2. b. f. 
_ 


Te ot doth Ercur a © len . 116, 
5 n 


An luſtitute Hurbe! Boo IV. 
Furt, and the Informer the ret they hall d —— 
Mar, or -after that ane Year: auh kmibin "the two: Tears! 
after that Year ended.” See 178 Kl. bf Sg. i. hob won ce 
But this is to be underſtood, Where a ſnorter Time is ink limited 

Ine by any other Statute. / dl yd ot oft A wat Nn an 
x ££2a5V"x} {See 21 %. 1. ah e. By which concealed Lande Ahalb not be 
recovered by the Crown, unleſs it is proved, that the Orown'harh! 

been anſwered for the Proſits, or that the n duly 
| charged of Record, within ſtxty Yeats before. 
By 21 Ja. 1. ch. 16. (The Statute of moſt Uſe) All Writs of 
-- Formedon in Deſcender}! Remainder, a, Reverter, aal de fard' 

+- * oithin * tary after Title accriing: ; wOrherwife uch Tithe 

for ever. be d. And all Perſons: anyt Right! oi Title of 
Entry into any Lands, Tenements, or Hereditaments, muft enter within 
twenty Years after "Title accrued; * The Titles "of ang. fit, Feme 


Covert, Non Compos Mentis, ane an or 1 Sea, are | 


0: Jo as they cummence ther «Si ars after uh 
"Impediments removed. See the — 1 — infral] 10 9 1 


Kiek. 16. Nöte, * That Coppheld Lands are wihih theſe Statutes of Lm. 
| tation of Entry w twenty Years: n ng ot 


Now for the Time of Limitation in Perfonut Actions according 
to the ſame ate... 


wy 0000 .1 bl 5 4.1 . N A 

Wy all Aon: pl Caſe" (other than "for" Slater} Aftions of 

Account, (other por the de Merobandiae between Merchant - 

vi Ventr. 89, and Merc ant) This Exce tion ſcems' to be now underſtood 

und, 124, not to relate to an Account but only. to an · Account cur- 

183. „en] Acbions of Treſpaſs Quare Ciaadn „ Foe ——— ee Deu. 

1 Lev. 287. ing or Contract without Specialty, ' of Deri- 

nue, Trover, .Replevin, ſhall. be Amt wont K Tears fe tbe 
Cauſe of Action, and nat after. 1 e r 

Note, That the Debt muſt be upon * or Oomeratf, and 

without Specialty; or elſe for Arrearages df Rent 1 * 

A Debt confeſſed within ſix Vears doth not avoid the: Statute. It 

1 Id. Ray. muſt be an expreſs Promiſe to give a new Cuuſe of "Aion, | . 

481, 741- IF it is not now generally underſtood, that an Acknowleds 
Ws. 375- the Debt is ſufficient to avoid the Statute.) - Delivery of the 11 
1 by Tradeſmen Oy ER rr _ 


a” Aions of N reſpaſs; of 4 
Impriſonment, ſhall be commence 
. and not after. | 

All Afions oth Ol fr Wort fl dee ee +l 
Nears after. the Words ſpoken, and not After; and in this Action the 
Plaintiff ſhall recover no 1 1 Cofts th Eon: E. if the oy: ofeſt 
the Damages under 4D. hon 

- The Right of Infants, Feme Covert Non Compos Mende, Po 
ſons impriſom d, or beyond Sea, is ſaved; ſo tbat they commence 
their 72 within the Time above limited, after their N are 
remev 

Provided, That if in am ſuch Miant i for the 
Planif, an and the ſame 25 reverſed by rn gg 3 paſs 
for him, and upon Motion in Arreſt of * it is givon again 


bim ; 


Sr Ht St bed % ed Wt Ht 


ww” RV ww Vo. HW Me Ora 


C = Lowe England. 4 779 
— ＋ i, the Defendatit 4s: — in the Suit, a An ende | 
verſe tbe; Qutlowry:; in theſe Caſes the Plaintiff, bis Heirs, Execu-- | 
ters, or Adminiſtrators may commence à new Attton within a Vun. 
i ſuch Reuerſal, and nos aſte - 

Nute, That it is ſaid to be the Courſe vf the Common Pleas, to . Vent 198; 
declare in any Action una: an Aſumpfit or the like) up- 93.259. 

2 as they do upon a Latitat in the King's 

{ But: Qu. 12 — — tho' returned, Wm 

a = Commencement of a Suit to avoid the Statute of Limita- $37: 
tions.] If one ſues out an Original, or takes out a Latitat in a gg, __ 
perſonal Action within the Time limited b Statute, and hath a « 2 LA. Ray. 

Nen eſt. Inventus returned. by the Sheriff, and enters his Writ 1 
the Roll, and files it, though he doth not declare againſt the 
within the Time limited by the Statute, the Action ſhall be faid/to 
be brought. in due Time. But a Writ ſued out, and not returned, 2 14. Ray. 
will not avoid the Statute md. | Truſts are not within the 8s. 
Statute of Limitations, * ER 

The King is not within theſe general Acts of Limitation, nor 3 
Eccleſiaſtical Perſons for de pe belonging to their Churches; 
for then by Colluſion they might evade the Statutes, made to pro- 
hibit their Alienations. 
An Action of. Debt grounded on the 2 Ed. 6. For not ſetting 11 Saund. 384 


cout of Tithes, or any Action growing by Virtue of a Statute ( (being * Saund. 66. 
a Specialty) is not within 21 Ja. 1: ch. 16. The like of Arbi- 


trament under the Hand and Seal of the Arbitrator, being a Specialty. 
See 10 & 11 V. z. ch; 14. Concerning Limitation of Writs of 
Error under Fines, Recoveries, Judgments, &c. and 4 Ann. ch. 16. 
Concerning Claims and Entries to avoid a Fine, of what ſhall be a 
ſufficient Entry, or Claim within the Statute of Limitations of 
21 Ju. 1. ch. 16. and concerning Suits in the Admitalty for Seartens 
.. Wige n f ſecuted within ir Years. See alſo 12 & 13 V. 3. 
8 
not Mane Statute of Limitation... . -. | 
4 Aun. ch. 16. 5 inſt whom. there ſhall 
ca of Aim for bre, L or of Treſpaſs, 8 
Replevin, Account, Caſe, on Contratt or Lendi 
without Ts or LON or Aſault, Menace, Battery, Wound-- 
. cnt ſhall, at the Time of ſuch Cauſe of Suit ac 
15a he Perſon intitled to ſuch Suit may bring 
n EE ROE SISTDOE ame 
witty pr nr CO as are reſpettively limited by 
21 Ja. 1 I 
hs former Statute of 21 Ja. 1. ſaved the Plaintiffs Right 
where he was beyond Sea, but not where the Defendant was 
yond Sea. 
It is. to be wiſhed, that in." Criminal, Caſes at the Suit of thes bea .f 
King, there was a Limitation of Time for Proſecution ; eſpecially in 
Caſe of Life and Death. [See 7 & 8 VV. 3. cb. 3. By which the 
Indictinent in High Treaſon or Miſpriion” of Treaſon committed 
in England, or Wales, in ſome Caſes, is to be found within three 
Years after the Offence committed. And 1 Geo. 1. cb. . Concern» 
ing Rioters, whereby Proſecution is to be within twelve Months.] 
In Offences under Treaſon and Felony there are many Statutes that 
. ² w ² ras 4,» * 


I OY — 


Book IV. 


1 2 — of the 
Limitation of Time is always where 
— by bare Wards. —— — 


mation upon Words ſpoken againſt the r 
| e mar be given upon Oath within #bree 
ſiocution be within three Months after Information, Comnigien 
muſt be by the Oath of tue Witneſſes] 
He that will cake Advantage of tho Stature of Limitations mu 
* 2-14, Ray. agar ivy drag rg 91g eee upon 
$38, the Deckiraton that the Cauſe of Aion accrued fo many cars ago. 


of Wii I. A Fri (Bree, 0 Brevidate) i eee eee 
Fa, pa eee under Seal, to be done, 
Brief 

than Actions. donde bs upon Rights 


wry rp we 
1 Inſt. 73. b. 22 
2. of Action. Some are in the Nature of Commiſfiens, as Writs of Er- 
40, 4j. © ror, Oyer and Terminer, Writs to elect Knights and Bur of the 
7. Rep. 20. Parliament, for Surety of the good Behaviour or Peace, 
| Some Writs are Mandatory and Extraf . 
fine Licentid, Writs for calli n 
to call one to be a Ser) hief Juſtice, Ge. Some Writs are 
Patent, and ſome Cloſe. Patent (or open) ready to be ſhew'd, 
that the Sheriff, &c.-might take Notice thereof, Cloſe, as Writs 
directed into Ancient Demeſne, Ge. 
Some Writs are directed to the Sheriffs or Coroners; and ln Ho 


cial Caſes to the Part as Writs of Prohibition, Ne exeat Regno; 
or to others, is to. Jules Tempordt or Foclefuaſieal, Oe. 


But now of Writs grounded upon Aion. 


. the Action is £x'd on for » Wrong done, or « Right i 
tain'd, ſach a Writ muſt be taken out, as is fuitable to the Action. 
For the Writ is different from the Action, though 
confounded ; for an Action is the Right of 


| yet 
rit is a Proceſs ifſuin out of the , or other 
the Sheriff of the County, &c. to or 
attach a Perſon, to anſwer the Suit of another. The Writ muſt be 
tLee p. 70, directed to the Sheri, though it be for a Thing done in a Fran- 
ds de mg chiſe. And he muſt ſend it to the i 
ante. eee i 

turn it. 


k 9699 
8 


1 
_ 


Car 4 Laws of England. 


* * . "Ir 
2 * a a 
* 4 ASE.” 


Ground of the Capias which iſſues out of the Common Pleas or 
King's Bench thereon, when the Proceedings are not by Bill. 
* Here the Plaintiff in the Writ is ſuppoſed to give Security by «1 18g. 12.4. 
Pledges ; but this is diſuſed. Writs original alſo may be in Appeals 
that concern Life. [See 1 H. 5. ch. 5. * Of Additions in original » z Inf. 665. 
Writs of Actions perſonal, Appeals, c.] Judicial, which iflue out 
of the Court where the Original is return'd, aſter the Suit is begun, 
or where the Cauſe depends, and do bear the Name of the Chief 
Juſtice of the Court, whence they iſſue. | | 
Writs alſo according to the Nature of the Action are either © Real, « i Ing. 73. b. 
Perſonal, or Mixt. Real, which touch the Poſſeſſion, and are 2 Ink. 40. 
call'd Writs of Entry; or the Property, which are Writs of R:gbt, 
Sc. But theſe Real Writs, and the ſeveral Proceſſes thereon, as 
the Grand Cape, Petit Cape, Saver Default, Reſceit, View, Aid 
Prayer, Voucher, &c. are out of Uſe. For in moſt Caſes at this 
Day (as I have faid before) where the Entry is lawful, Men chuſe 
to recover their Poſſeſſions by Ejectment. In common Recoveries 
only, the Form of ſuch Real Actions is preſerved. And ſometimes, 
tho' ſeldom, there is a Writ of Dower, or Formedon. But in the 
Grand Seſſions in Wales they proceed by ſuch Writs. The Remedy 
alſo by Writs of Afiſe, as Novel D:ſſeifin, &c. and the ſeveral Forms 
and Proceedings relating to them are antiquated by the common g Pp 
Uſe of Ejectments inſtead thereof. So that an Aſſize is rarely a 
brought, unleſs for the Recovery of the Poſſeſſion of Offices. Other 
Aſſizes, as for Commons, Ways, Nuſances, &c. are turned (as 
hath been ſaid) into Actions of Treſpaſs, and Actions on the Caſe. 
Perſonal ; which are Writs taken out for Debt or Damages, &c. 
where the Plaintiff is to be reſtored to ſomething in the Perſonalty. 
Mixt; which are Writs that iſſue out for the Recovery of the Thing 
demanded and * | 
NMWote, That the King's Writs are Ex Debito Juſlitiæ, and can- 4 1 Inft.161.a; 
not be denied to the Subject; tho' ſome are Ex Gratia, as Writs of 2 Iaſl. 40, 
Protection, De Excommunicats Capiendo, &c. And it ought to be 569, 623. 
remembred, that it is regularly true, that no Man ſhall be puniſhed . 
for ſuing of Writs in the King's Courts, be it of Right or Wrong. 
Writs Original and Judicial, moſt neceſſary to be known, are 


theſe that are ſet down in cal Order. But Fitzberbert's : N 
Natura Brevium muſt be in and again, and upon all Oc- 
T0000 Po ggtr 7 gn 

A. 


* Accedas ad Curiam, lies to remove Plaints in any other Court- *F-N. B. 1g. 
Baron beſides the County-Court, and is directed to the Sheriff to Fe 
make a Record of the ſaid Suit in Preſence of the Suitors of the ſaid Law, v. Ac- 
Court, and to certify it into the King's Court. | GED 

Account, lieth againſt Guardian in Socage, a Bailiff, or Receiver, f F. N. A 
or againſt one as Bailiff and Receiver. [See 4 Ann. cb. 16.] 116. 

* Ad Admittendum Clericum, is directed to the Biſhop, to admit i F. N. B. 38. 


23K irak 


715 


A a Clerk, after he has recovered his Preſentation. AY: 
. Ad Inquirendum, is a Judicial Writ, commanding an Inquiry to 
ant 00 be made by a Jury, into any Thing touching a Cauſe, depending in # 
22 Court, for the Satisfaction of the Court, and Execution of Juſtice, 


71 [See 


t 
- 
= 
Ko 
— — . 
. 
- 
Nr 


»— 


An luſtitute of the Book IV. 


* Finch 484. 


dF 3 N. B. 


* 


See Inquiry infra.] There need not to be twelve upon the Jury. 
But 2z. If the Practice is not to have twelve upon ſuch Writs.] 

b Ad Quod Damnum, is a Writ of Inquiry, of what Damage it 

will be to the King or any other Perſons, to grant a Liberty, Fair, 


or Market, or to turn a Highway, c. [a 8 9 V. 3. ab. 16.] 
lortmain 


F. N. B. 
166% 
Finch 161. 
See p. 199. 

4 F. N. B. 31, 
32. 

2 Inſt. 356, 
&c. 


bance of him that 


F. N. B. 


48, 49, 195. 
1 Inſt. 159. a. 


2 Inſt. 407. 


14 Ed. 3. St. 1. ch. 17.) 8 . 
© Aþiſe of Mortdanceftor ¶ Aſiſa Mortis Anteceſſoris) lieth where 


f F. N. B. 


or to grant Lands, or Licence to alien in c. 

Annuity, is a Writ which lieth for the Grantee, where one 
granteth to another a yearly Rent for Life, or for Years, or in Fee, 
out of his Lands, or out of his Coffers, or to receive from his Perſon 


(and his Heirs if named) yearly at a certain Day, when it is behind 


at the Day of Payment. 

Ae of Darrein Preſentment (i. e. Ultime Praſentationis) lies 
where one or his Anceſtors have preſented a Clerk to the laſt A- 
voidance of a Church, and a Stranger, upon the Death, Reſignation, 
Sc. of the Clerk, preſents a Clerk to the fame Church, in Diſtur- 

hath Right. [See Qyare Impedit infra, and for 

the Meaning of an Aſiſe, Lit. 234.] 425 | 
_ Afiſe of Juris Utrum, lieth for a Parſon againſt a Layman, or 
for a Layman againſt a Parſon, or for one Parſon againſt another 


or Free-Alms of this Church or another. 


for Lands or Tenements, whether they be N or Free-Alms, 


See Weſt. 2. ch, 24. 
| 8 


one's immediate Anceſtor dies ſeiſed of Lands, and a Stranger 


1 Inſt. 189. a. | 


the Law, v. 
Auachment. 


Aſiſe of * Novel Diſſeifin, is a Real Writ for a Freeholder againſt 
his Diſſeiſor, whether of Land, Rent, &c. CTY 

> Attachment, is to take one „r Body, &c. to bring him to 
anſwer, Ce. Alſo it iſſues for Contempt of the Court, or upon 
Aidavit for not obeying a Rule or Order, &c. and the Perſon fo 
attached may be examined upon Oath on Interrogatories. And if 
he is acquitted [or has cleared his Contempt] he ſhall be diſe 4 
upon Motion to the Court. But if he appears to be Guilty, he 
ſhall be fined for his Contempt. In igferior Courts there may go 
an Attachment againſt one's Goods, to make him appear in a per- 
ſonal Action. There is alſo a Foreign Attachment, which is an 
Attachment of the Goods of Foreigners within a Liberty, or City, 
at the Suit of any within the Liberty, to whom a Foreigner oweth 


Money, &c. 


1 F. N. RB. 
105, &c, 
Finch 484, 


48 Fo 


« F. N. B. 


107. 


Finch 488, 


48 


9. 
1 Inſt. 290. b. 
2 Init, 396. 
3 Rep. 13, 
14 


in Affirmance of the firſt Verdict may. 


Further, There is a Writ of Attachment of Privilege at the Suit 
of a Clerk or Attorney of the Court, which is in the Nature of a 
Capias, to bring a Defendant into Court. It will hold the Defen- 
dant to bail, [in the ſame Caſes where a Capias will.] | 

i Attaint, lieth againſt a Jury of twelve Men after Judgment, who 
have given a falſe Verdict in any Court of Record, that the Judg- 
ment may be reverſed. | See Weſt. 1. ch. 37. 34 Ed. 3. cb. 7. 
9 Ri. 2. cb. 3. 32 H. 8. cb. 3.] The Plaintiff in the Attaint can 
give no more Evidence, than was given at firſt, But the Defendant 

k Audita Qyerela, is tor a Perſon who is like to be in Execution, 
or is actually in Execution, upon a Statute, Recognizance, or Judg» 
ment, to ſet aſide the Execution, by ſuggeſting ſome juſt Cauſe 
ſince the Judgment, to diſcharge himſelf of the Execution; as Ar- 
bitrament, Releaſe, c. This Writ (hall iflue out of Chancery di- 


2 


9 
169 


Char 4 Laws of England. 


rected to the Juſtices of the King's Bench or Common Pleas, willing 
them to grant Summons to the Creditor, to appear before them to 
anſwer the Complaint at a certain Day. It lies not againſt the z Inf. 235. 


B. 


> Beneficio Primo Ecclefiaſtico Habendo, is a Writ directed from » Reg 307. b. 
the King, to beſtow the Benefice that ſhall firſt fall in the Kings 
Gift, above or under ſuch a Value, upon a particular Perſon. | 


C. 


Captas ad Reſpondendum, is the next Writ to the Original in an 
Action of Debt, &c. and is a Proceſs to impriſon the 
[See 19 H. 7. cb. 9. 23 H. 8. cb. 14.] 

* Capias ad Satisfaciendum, is a Judicial Writ for Execution after «1 Int. 289.8. 
Judgment, to take the Body of a Man, and to impriſon him, till * Jad. 394. 
Satisfaction is made. It lay not at Common Law, But it is given 2% 


in many Caſes by Statutes. | See 1 Ja. 1. ch. 13. 21 Ja. 1. 144% 


ab. 24. * 
Capias Utlagatum, is an Execution for arreſting a Perſon out- 1 476: 
law d, when he refuſes to appear upon the Exigent. [See Exigent.) 
—— is alſo a ſpecial Capras Utlagatum againſt his Body, Lands, 
* Capias pro Fine, is when a Fine is impoſed for an Offence, and « pinch 476. 
is payable to the King. [See 5 & 6 V. & M. cb. 12.] 
as in Withernam. See Withernam, infra.] 

* Certiorari, is a Writ directed to an inferior Court of Record, tö F. N. B. 
remove, and certify the Record of a Cauſe [into the Court of Chan- Pl . 
cery, King's Bench, or Common Pleas, or to remove Indictments, Terms of the 
or Orders, or Convictions by Juſtices of Peace into the Court of La», v. Cer- 
King's Bench. 2] No Record ſhall be removed into the Common \ Sell. 144, 


Pleas, or Indictment taken in the Country to the King's Bench «c. 


immediately by a Certiorari [Qy.] ; but firſt it muſt be certified pC. Howk. 
into Chancery by a Surmiſe, and from thence ſent by Mittimus into p. 283, as. 
the Common Pleas or King's Bench, as the Caſe is. [This hath 
been otherwiſe determined, and that a Record of an inferior Court > : Ld. Ray. 
may be removed into the King's Bench or Common Pleas imme- I z 
diately by Certiorari, as well as by Certiorari and Mittimus.] | See 8,6, 
1&2 Pb. & M. ch. 13. 21 Ja. 1. ch.8& 23. 12 Car. 2. cb 
23. 22 Car. 2. ch. 12. 3 V. & M. cb. 10 & 12, 465 . G 
M. ch. 23. 5 G6 NV. & M. cb. 11. 788 V. z. cb. 6. 889 
W. z. cb. 33. 1 Ann. St. 1: ch. 18, 5 Ann. cb. 14. 5 Geo. 1, 
ch. 15. 5 Geo. 2. ch. 19.] i 

Cautione Admittenda, is a Writ that lieth to a Biſhop (when one F. N. B 63. 
taken by Force of the Writ de Excommunicato Capiendo, offcreth 2 Inf. 189, 
ſufficient Pledges or Caution to obey and ſubmit to the Eccleſiaſtical _ 
Laws for the future) to admit the Caution and to deliver him. It 
may be directed to the Ordinary himſelf, to command him to be 
delivered, which the Ordinary may do by Word. [See Excommu- 
nicato Capiendo and Deliberando, infra.] 


Cleric 


p. N. B. f Coronatore Eligendo, is directed to the Sheriff out of 


584 An Inſtitute of the Book IV. 
« 2 Inſt. 4. * Clerico Capto per Statutum Mercatorum, &c. is for the Delivery 
of a Clerk out of Priſon, who is impriſon'd upon a Statute-Mer. 

chant, Cc. [See 13 Ed. 1. St. 3. ] 
p. N. 3. * Clerici non Eligantur in Officium, &c. For a Clerk not to be 
choſen an Officer for his Lands; as Bailiff, Beadle, or in any ſuch 


75 
2 od + 4 like Office. And this Writ reciteth, that by the Common Law 
| they ought not to be choſen. 


. N. . Conge d Elire (Leave to elect) is che King's Licence to a Dean 


88 8 and Chapter in the Time of Vacation, to proceed to an Election of 
| a Biſhop. [See 25 H. 8. ch. 20.] 

4 F. N. B. Cn biracy, is where two Perſons at leaſt maliciouſly conſpire, 

LA 6. 90 indict any Perſon falſly of Felony, Treſpaſs, &c. Quære of 

See p. * 4, Treſpaſs?) and the Perſon is acquitted. Here the Perſon, indicted, 

ante. after Acquittal ſhall have a Writ of Conſpiracy. 

F. N. B. o. * Conſultation, is to return a Cauſe, removed by Prohibition, to 
the Eccleſiaſtical Court, when the Judges find, that that Court hath 
Juriſdiction, or that the Suggeſtion is falſe, or not proved. It is in 
the Nature of a Procedendo. | See 24 Ed. 1. 50 Ed. 3. cb. 4. 
and of a Procedendo and Prohibition, infra.) s 

163. to call together the Freeholders of the County, to chuſe a new Co- 
roner, and to certify the ſame into Chancery. There is alſo a Writ 
De Coronatore Exonerando to diſc him. | 

f F. N. B. 1 cum Cauſd, iſſues out of the Chancery, where a Man 

251. lies in Execution upon a 828 for Debt, to remove the Body 
and the Record into the King's Bench, &c. there to lie until the 
Judgment is ſatisfied. [Qz. If this Writ is any thing more than 
a Habeas Corpus cum Cauſd, to remove a Cauſe from an inferior 
Court: For this Deſcription of the Writ ſeems to be a Miſtake, 
occaſioned by blending the Writ itſelf and the Conſequences of 
it, when returned, according to 2 H. 5. ch. 2. which AR, re- 
citing that Debtors in Execution often procured Writs of Certia- 
rari and Corpus cum Cauſd out of the Chancery to bring up their 
Bodies, with the Cauſe of their Impriſonment, who were Ga let 
to Bail, enacts, that if it be retu upon any ſuch Writ, that the 
Priſoner is condemned by Judgment, he ſhall be remanded, and 
not let to Bail.) [See 2 H. 5. cb. 2. 21 Ja. 1. ch. 23.] 

dTermof [A Writ of the ſame Name alſo lies to ® remove any Action 

the Law, v. from inferior Courts of Record into any of the Courts of Law at 

— 28 Weſtminfter. See Habeas Corpus, infra. 

1F.N.B, Covenant, lies upon a Covenant by Deed; [See Ackians of C 

145» venant, ſubr a.] 


D. 


Darrein Preſentment. [See Aﬀiſe of, &c.) 
F. N. 3. Debt. (See Action of Debt, ſupra.] 


IPN. Bot. Deceit. See Action of the Caſe, ſupra.) 


F. N. 35 » Decies Tantum, lieth againſt a Juror, who takes Money of 
171. either aha to give his Verdict, And it lies againſt all the Ju- 
rors, though they ſeverally take Money, as ſome more ſome leſs. It 
is call'd Decies Tantum, becauſe the Recovery is for ten Times fo 
much, as was taken. [See 38 Ed. 3. St. 1, cb. 12.] 
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riff, w plas otten judgment for Debt or Damages, 
5 eee in ts deer . eee 
ee al the L, et of the Po Plough exce er oa 
bf the Debtor, and Eik the Lands, &c, if the Goods are no 395» 396 
ficient ; upon which the Creditor ſhall hold the Moiety of the Land! 2, 1g. <2 it 
belonging to him, until his whole Debt of Damages are. ſatisfied. 
This muſt be done by an Inqueſt or Jury of twelve Men, ſum- 
moned by the Sheriff, gon ſuch Land as the Defendant had at 
the Time of the Judgment. But this Writ ought to be ſued with- 


32 K f. Sh Day Werthe Judgment... [See Weſt. 2. ch, 18. 
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Error is to redreſs a falſe Judgment, f given in any Court of Re.+F. N. B. 
cord, where the LOS hath to hold a of any Sum in pie ＋ . 
De or Treſpaſs VE 405. N. Ar en 

HEE run de Telanio, ig to, Officers, not to grieve a ck!) 
0h bs d of the Peper Of Ta in Fairs and Markets ac- * . ho! 
cording to their Privilege, either by Charter or Preſcription, , _. 

* Excommunicato Capieudo, is directed to the Sheriff upon Certificate « F. N. B. 6a. 
of the Biſhpp, Ge. under his Seal into the Chancery, to 0 aprehen 41 : 
a Perſon denounced excommunicated forty Days, for Rep. 6g. 6. 
Contem 44 of the, Eccleſiaſtical Lays ; and to commit . Pri 
ſon. without, Bail, until he ſubmits. _ This Writ muſt be returnable 
in the ep 8 Bench“ . The Certificate is good tho” it comes from , was. gg. 
a bi Jani 95 before A e For he. Confirmation (gives n. 

uriſdiction. 5E. cb. a % 
xcommunicato Sage is bed to the Sheriff, to deliver 'F.N N. 16. 
an excommunicat rica v upo pon Bp. 3 any g. Ort 2 Int. 623. 
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An Inſtitute of the B6ok IV. 
* : Int. 4. * Clerico Capto 1 Statutum Mercatorum, Gc. is for the Delivery 


of a Clerk out of Priſon, who is impriſon'd upon a Statute-Mer- 
chant, Sc. [See 13 Ed. 1. St. 3.] 


1 1 N. B. b Clerici non Eligantur in Officium, Cc. For a Clerk not to be 


1255 choſen an Officer for his Lands; as Bailiff, Beadle, or in any ſuch 
5 3 + like Office. And this Writ reciteth, that by the Common Law 
ought not to be choſen. 


«ep, N. 3. * Conge d'Elire (Leave to ele) is the King's Licence to a Dean 


170. and Chapter in the Time of Vacation, to proceed to an Election of 
| a Biſhop. [See 25 H. 8. ch. 20.] 
«F.N.B * Conſpiracy, is where two Perſons at leaſt maliciouſly conſpire, 


114. to indict any Perſon falſly of Felony, Treſpaſs, &c. Quære of 


A ww Treſpaſs ?] and the Perſon is acquitted, Here the Perſon, indicted, 


ant. after Acquittal ſhall have a Writ of Conſpiracy. 


. N. W go.  * Conſultation, is to return a Cauſe, removed by Prohibition, to 


the Eccleſiaſtical Court, when the Judges find, that that Court hath 
Juriſdiction, or that the Suggeſtion is falſe, or not proved. It is in 
the Nature of a Procedendo. | See 24 Ed. 1. 50 Ed. 3. ab. 4. 
and of a Procedendo and Prohibition, infra.) ; 
'F.N.B. f Coronatore Eligendo, is directed to the Sheriff out of 5 
163. to call together the Freeholders of the County, to chuſe a new Co- 
roner, and to certify the ſame into Chancery. There is alſo aWrit 
De Coronatore 8 to diſc 88 8 
F. N. B. Corpus cum Cauſe, iſſues out e Chancery, where a 
251. lies in Execution upon a er for Debt, to remove the Body 
and the Record into the King's Bench, Cc. there to lie until the 
Judgment is ſatisfied. [Qz. If this Writ is any thing more than 
a Habeas Corpus cum Cauſd, to remove a Cauſe from an inferior 
Court: For this Deſcription of the Writ ſeems to be a Miſtake, 
occaſioned by blending the Writ itſelf and the Conſequences of 
it, when returned, according to 2 H. 5. ch. 2. which AR, re- 
citing that Debtors in Execution often procured Writs of Certio- 
rari and Corpus cum Cauſd out of the Chancery to bring up their 
Bodies, with the Cauſe of their Impriſonment, who were let 
to Bail, enacts, that n. 
Priſoner is condemned by Judgment, he ſhall be remanded, and 
not let to Bail.) [See 2 H. 5. cb. 2. 21 Ja. 1. cb. 23.] 
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d Termof [A Writ of the ſame Name alſo lies to ® remove any Action 


the Law, v. from inferior Courts of Record into any of the Courts of Law at 
8 Weſtminfter. See Habeas Corpus, infra. 

1F.N.B, Covenant, lies upon a Covenant by Deed; [See AFions of C- 
145. venant, ſupra.) 


D. 
Darrein Preſentment. [See Aſiſe of, Cc. 


F. N. 3. Debt. [See Action of Debt, ſupra. 
N. n. . Deceit. See Action of the Caſe, ſapra.] 


= P. N. B. m Decies Tantum, lieth againſt a Juror, who takes Money of 


171. either Party, to give his Verdict. And it lies againſt all the Ju- 
rors, though they ſeverally take Money, as ſome more ſome leſs. It 
is call'd Decies Tantum, becauſe the Recovery is for ten Times fo 
much, as was taken. [Sce 38 Ed. 3. St. 1. cb. 12.] 
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a Reeognizance, in ay Court, commanding him to iyer al se 
oem Re recovering. all the Goods (Beaſts el of 185 Ploug N 0 n. 
of the Debtor, and half the La Ge. if the Goods 9 not f * E. 2. 


ficient ; upon which. the Creditor hold the Moiety of the N 13, 1g. 4; 2 
belonging to him, until his whole Debt of Dattages' are ſatisfi 

This muſt be done by an Inqueſt or Jury of twelve Men, rv 

moned by the Sheriff, och Land as the Debadane” haf'ue 


the Time of the Judg But this Writ ought to be ſued with- 
n a Day ater the Judgment. [Se Weg. 2. ch. 18. 
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cord, where the Court hath to hold Plea of ar Sum 10 Fink og 
Debs i Sr aboye 495, 42 «7, 2s Fortes; 7 
ends Qunetum de Telomio, ig to, Others, not to irre thoſe that! W. 
2 be quit of the Payment of Tall i in Fairs and Markets ac. 2%, 1 
cording to their Privilege, either by Charter or Preſcription, ... 

* Excommunicato Capiendo, is directed to the Sheriff upon Certificate « F. N. B. 6a. 
of the Biſhpp, Gc. under his Seal into the Chancery, to apprehend ek * 
a 8 denounced excommunicated forty Days, for Contum 2 9. | 

x 3 A of the. Eccleſiaſtical Lays ;. and to commit him to "4 Aa 

Bs without Bail, until he ſubmits. © This Writ muſt be returnable _ 
in the King' s Bench. The Certificate is good tho” it comes from .; was. 3g. 
a Biſhop elect before FN For the Confirmation gives * 
him Jufiſdiction. [See 5 El. ab, 2 

1 Excommunicato Deliberando, is LN to the Sheriff, to deter F. N. 165 
an ,cxcommunicate Perſon upon his Submiſſion to the Church, vpoD 21 14-3 — N 

ertificate of the Biſhop into the Chancery, that the Church is 

ſatisfied, and that he hath abſolved him. 
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586 An Inſtitute of the Book IV. 
I If the Biſhop will not of his Caution, or to ſub. 
mit upon the s Writ De one Admittend#, or will not com- 
mand the Sheriff to deliver him, or if the — ä — 
a Matter, that is not of Eccleſiaſtical Cognizance, this Writ ſhall be 
directed to the Sheriff, to deliver him. And if an Excommunicate 
Party offers to rm a Sentence, and the Biſhop refuſes to accept 
it, and to abſolve him, the P n tt the e 
requiring him to > abſolve him. See Cautione Admittenda, fupr 
* Reg, Orig. e is to remand a 4 — aides M 1 
40 to Priſon, who ill delivered thence, 
P.M, e be nde 16) the: Chai. © 
F. N. B. zo. Þ» Bxecutione Judicii, is direQed ee: Judge of an inferior Coprt of 
Record, or not of Record, to do Execution upon 42 
or to return ſome reaſonable 72 wherefore he delays 
tion. [See of Execution, infra. 
Exigent, 9 Defendant in an AQjon perfonal can- 


W upon Pain of Outlawry, or to be out of the 

rotection and his Laws. The Judgment of Outlawry 
med be en > the Ceroner, on the County-day. See 
31 

F. N. B. 131. 3 is directed to the Sheriff, to ſeize and value Lands and 

4 Rep. 67. Goods, to the utmoſt Ea tent, if one that is bound to the King by 
_ or to wager by Statute, Recognizance, Oc. hath farfeit- 

it; ſo that by the yearly Rent the Creditor. may be paid his 

Debt. Upon this the Creditor may ſue a Writ to tha Sheriff _ 
of the Chan "to deliver he the Lande agd Ocode 65 the Valps of 
the Debt; which is called a Liberate. e hb ae 
Statute-Merchant or Staple, &c. See Weſt. 2. ch. 18. Stat 


mar e Mercatoribus, or 11 Ed. F TY 8. cb. 6. a a 


H. 8. cb. 5.] 
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3 


Pro —— 


b F. N. . 
280. H 
$5, 61 
Terms 
Law, v. Hi 


z beas 
b 
are. 


in any 


„ rr is an 


be ft 


m 

[See 
Sheriff, re- f P. N. B. 
to be an Idiot, *3% 233. 


in order to See 
erin ny of 


and is impti 


Feen 5h 
reſpaſs bel foi Mr F. . 


Reverſion, or his Heirs or Aſſigns, after 


il and kt hb cid; 


z 
» 


npriſoned 
of 
Judge, 
ma 
now e Great i 


emainder ind, 5 his Heirs A ln; 


Eſtate-tail. 
7 Franchiſe, 
Bail, 
as the Caſe 
repreſented | 
| by a Jury, 
own Lands, and 


4 


or before a 


arty 


ndo, is directed to the 


nee him the P 


dee 


where one is indicted of a T 
any 
ſufficient 


where a Perſon is im 
of Right, 3 Coy. 2. 66, 1 


Commiſſion 


a 113 now iſſued under th 


| wry, 
endo vel 


b 
| bring him up either to the 
is to ball one out of Prifon 


or in a Court of 
_ 


hath offered 
him, and alſo to 
ing to 


— 1 cr 10 


ee of he Sar ma 


- ” 
4 2 — 
1 — 3 * «© * * P 
9 *s 
- . * * 
* © 
- o 1 
p - 
— 
ow 4 * cd, * —— T * - 
g - . 
* N — 
Formedon in | I for him n 1 
l - — 8 18 4 n 


10 0 1 


4 92 


Affigns, aſter the Determination of the 


Reverter lieth for him in the 
the Eſtate in Tail is ſpent. 


babe of 
TE 
TD 


A 
1 25115 


— 


< 


—— 22 


7588 | 5 1 Inftitute of or \ go IW 


his Advowſon, lofing the Profits ofche Charoh, * the Clerk UF f the 
- Plaintiff ſhall recover. a Dil dcgeff A 
The Indicavit then is always Mawes four n (vis. ) two 
8 and two Clerks, © One claimeth to hold of the Advowfſon'of 
one Patron, the other of the other Patron. This Writ is ſet at a 
fourth Part by Articult Cleri or g Ed. 2. cb. 2. whereas it 

have iflued for any Value before the Statute. And _ it is pow in 

the Caſe of the King. 1 90 ask. 
[Inquiry is a Writ Gig out oaks King's Courts'of Recojd; di- 
rected to the Sheriff, for ſummoning a Jury, to inquite What Da- 
mages the Plaintiff hath ſuſtained, whO hath obtainad an. comin 
N 2 me gh in any of the faid Courts] 20 1 24010 | 0 


AP a+ takes Place, it is againſt Rooks ws Conscience, "Sometimes Kio 
granted. i in Chancery or the-Exchequer;| to quiet p'Poſlefſion!” 5 

| Faris Utrum, (et of je of Jed Pr Dee 
* = B. Fufticies, is directed to the Sheriff, to doiJuſtice in l 
5 5. 495, in the County-Court, of which he hath not Cognizance by his 
2 27, ordinary Power; the Court above 1 ſuch Confidence in the 


Terms of the Sheriff, tat no Return is required of das: Wrie, It is in the Na- 
Law, v. Nay FAYE b Ne. 
ſticies. ture of a Commiſſion to the Sheriff. .1 ir 2 0. 
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Term of VDatitat, is to call one into the King's Bench, to Aer i. in a 
8 perſonal Action. It hach its Name from a- Suppolition, that One 
112 Ray, cannot be found. in — a of Ac but that he hides him- 

882- ſelf in ſome other County, as 1720 Return of the Sheriff 
1 Str. 550. of Middleſex. Therefore this Writ is reed » the Sheriff of that 

8 County, to apprehend him there; | 
F. N. B. 4 Levari facias, is directed to the Sheriff for levying.or collect: 
265. - ing of a Sum of Money upon the Rente, Corh, and other preſent 
is 5 Profit of the Land, and e Goods and Chattels of him that hath 
forfeited a Recognizance. This Writ is given by the Common 
Law before the Statute of Weſt. 2. cb. 18, which gave the Elegit. 
The Fieri facias is to levy Execution of the Goods and Chattels 
| only. See Of Execution, infra. x Munchen 
e Terms of * Liberate, is direQed tothe Gaoler for de Delivery of « Prifacer; 
_ the Law, v. that hath put in Bail for his Appearance. It alſo ifſues out of Chan- 
n., cery. to the: Sheriff, for the Delivery of Lands and Goods taker 
f , Inſt. 116, upon Forfeiture: of a Recognizance: See Extent.) * And: it lies 
likewiſe for the Payment of a'Yearly Penſion or Sum of Money, 
granted under the Great Seal, being directed out of Chancery, to 
the Lord Treaſurer, Chamberlains, —_—_ yok ab En of 
Clerk of the Hamper, &c. | 
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F. N. B. s, Non Omittas Propter Aliquam 3 is directed to the 
74- Sheriff (where the Bailiff of a Liberty refuſes or neglects to ſerve a 
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. x. 1. 6% ©. « Partitione Faciends i is to o Kr d l evety one mY 
Gt. 5 Part by Metes and Bounds, Where two or more Perſons hold 
166. 4. & b. Lands or Tenements, 4s Jeintenants, Tenants in Common, or Co- 
167.4. 169. a. paroeners, and one 'or more of dend refbie to Jain in Partition, [Ser 
a n ar 1. 32 H. 8. ch. 32, 88 8 6505 
45. N. B. 6 9. None, is a Writ whereby a Cauſe bevy: 
eee Tin, 
* Inf. 339- and ſometimes into the King's Bent. As en a n 
pending by Writ out of _— the Plaintiff or ndant may 
remove the Plea by Pone. Fhe Plaintiff without Cauſe, and the 
Defendant with Cauſe, ' | 
0% — Thing Sheriff {ba the"Plgpays pitting in 


to 
ah With ys Thing men Adra Ser, 8 1d c 
Words in neg api ) * A, Fer te fecuritny, 
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b. 34. rs 


8 B. 3. J. ante.) 13 
' 2 Inſt. 351, Pi vilge, U er W con 9h 0 8 
e e Nie redo 
do own Court. An c xecittor 
png ry dul not ue or be ſued "282 Perſon. [See 
3 5. inn Ls Fw i +- 
—_ * Procedendo, to Bid n e (led from an inferior 


Court to a ſapetior Court, Chancery, King's Bench, &-., by 
. Kt 5% Writ of "Provilege, Dre he Once, "Se directing the 


d f ths ner Cort rab, it not appearing to 
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the higher Court, that "ou the Suggeſtion! ; 


21 J. 1. eb. 23. This is a Procedends in Loqueld. 


But there i is a mn ad 


againſt them, or an Action of the Caſe will 


But upon a Prohibition in the Spi 
and take a Declaration upon 


; b 
* 
vin the Natore of s Prohibition! fees 
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+ 3- cb. 4. and 2 N. 601 to 618. 
' Projrctate Probends, is to. 
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* Term et 6 Proviſo, is where the Plaintiff forbears to bring bis Cauſe to 

the Low, Trial, and the Defendant takes a Venire Facias directed to the Ris 
2 14. Ray. With this Clauſe (viz. Proviſo uod, &c.) provided that if the 
1083. Plaintiff taketh out any Writ to that Purpoſe; the Sheriff ſnould 
Su. 1055. ſummon but one e are, 11 ei 8 
IS. a 


— — 5 
2 
— Led 


. 
1 ” MN 
1 * 
- » 
f 
* 


5 N55 2 pr ap lies when dz is diſturbed IRS in bi 
; fog, Right of /Advowſvn, to preſent a Clerk to a Church when it is void. 
47 It 'differeth from a Darrein,Preſentment, becauſe that lies. where 
+ Jo. 356, one and his Anceſtors. formerly preſented; [See Aſſiſe of Darrein 
- Preſentment, ſupra.) whereas a  Ryare Impei it lies alſo. for a Pur. 
chaſer. [See Meſt. 2. eb. 35. Alſo . Ah. cb. 18. And ſee of an 
— 48 B. 2. ch. 2. ante. And of cu on. of Ae, Impede, 

% to: 5 « ſupra n gl 11093%24 bas. 3r5>ar Dif ** 
dP: . Vare Jucumbravit, licth after a Recovery 969 
NN on, pedit or Aſſiſe of Darrem Preſenttent; agaiuſt a Biſhop, who within 
— ark, fix Month after the Death of the Incambent admitteth a Clerk 
* to the Benefice, notwithſtanding the Writ of Ne admittas ſerved 
on him; this Writ may be 5 ht aſter the ſix Months. —— 

Biſhop doth incumber the Churc 3 admittas, nns 
a Duane ny Ordinary Can have np 
Notice till ee admittan. A Qyore Incumbravit. heth always 
the P 2 17909 : {*CK it 1111] 
F. N. B. 70 9; — non admiſit, is 4 one "bath recovered in a Plea of 
Advowſan,: and the 2 n 775 rt eee 

of Lapſe, Cc. a1 11 i g 


Terms of 4 


the Law, v. 
Gebe. SIDE ve = he Dewinn of his Debt be is the I: 


Kc. 495. &c. 
N. B. 229, 
230. 
Finch 323. 

f 2 Inſt. Ws, 


495» 497+ 
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A ned boat tit, 


, for him whos en riß 


r N. B. „ 
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* er 


S271 dal 


218143 ty 
v F. N. B. e Nerat r elend 4 Rijab by c 
las. 4 e 3 — it cοÜ·ĩèndl the Sheriff to make a R 
the Proceedings in the County- Court &. by Wit pr . — 
Vue. and to Ind: in, ug to, the N, Bench or Cane Flu. It 
i/ifi the Nate pof n C ri, The Plaintiff may, * 


Plaint in the County without Cauſe; but end re- 
nue it without Cauſe ſhewn in the Writ, as upon a c 


4 


2. 209 


Free- 


2 


CHAp. 4. Laus of England. 
hold, Sc. But if the Plaint is in another Court, neither the Plain- 
tiff or [Defendant can remove it without Cauſe. | See Arcedas ad 
Curiam, Certiorari, and Pane, ſupra.) ''  _ | 
Records et Proceſſu mittendis, for a Record and the whole Pro- 
ceedings in a Cauſe out of an inferior Court into a higher Court at 
Weſtminſter, c. 1 193% 461 LIL | | | wh 3 . , 
Re-extent, is a ſecond Extent upon Lands or Tenements, upon 
Complaint that the former Extent was partially made, &c. [ See 
Extent, ſupra. | 
* Replevin., {See Action by Replevin, ſupra.) . 2. N. B. 68. 
Tbere is alſo a Writ call'd Secunda Deliberatiane, which is a ſe. Let. 145. b 
cond Writ of Replevin, granted where Cattle or Goods are diſtrai 
and afterwards replevied ; by Reaſon of ſome Default in the 
Party that took out the Replevin, the Cattle are adjudged to him 
that diſtrained them ; fo that this Writ lieth for the replevying the 
ſame again, upon giving Security to re-deliver them, if the Diftreſs 
is juſtified. | 2 f 
Raben lieth where one doth diſtrain for Rent, Services, Da-. N. 3. 
mage-feaſant, and as he is driving the Cattle towards the 107, 106. 
another reſcues them, or taketh them from him before they are im. 1 439. 
pounded. See of Replevin and Reſcous, B. 2. ab. 2. ante.) | 
© Reftituttone Temporalium, is directed to the Sheriff, to reſtore 
T 
d 


— ——- . 


| J the *F.N.B. 16g. 
ties, or the Barony, to a Biſhop elected and confirm'd. 28328 
Habendo, is where Cattle are diſtrained and replevied, « F. N. B. 74. 
and the Perſon that took the Diſtreſs juſtifies the Taking, and proves 

it to be lawful, upon which the Cattle are to be return'd to him. 

This Writ alſo lies, when the Plaint is removed by Recordare in 

the King's Bench or Common Pleas, and he whoſe Cattle are at. 

train'd makes Default, and doth not- proſceute his Suit. See 

Mel. a. cb. a.] e ie at? M0 ee 

Real Actions, to recover not only the Poſſeſſion, as in other Writs, 

but the Property. It hath the moſt aſſured and final . 
The Writs of Right are, Right Patent, Right Cloſe, Right of 
vowſon, Right of Dower, &c. 1-$ wo 

_ Right Patent, lies only for him that hath a Fee-fimple in the F. N. B. 1, 
Lands or Tenements ſued for (not in a Rent-Charge, Common, Cc.) 
againſt Tenant of the Freehold at leaſt. ER. 


Right * Cloſe, where one holds Lands or Tenements by Charter « F. N. B. 11. 
in ancient Demeſne, in Fee-fimple, Fee-tail, or for Term of Life, 4 !aft. 269. 
or in Dower, and is diſſeiſed. It is directed to the Bailiff of the 
King's Manor, or to the Lord of antient Demeſne, if the Manor 
is in the Hands of a Subject, commanding him to do Right in his 


Right of * Advouſon, lies only for him that hath an Eſtate, Gra 5. N. 5 30. 
Right of Eſtate, in the Advo to him and his Heirs in Fee- 
ſimple, and is diſturbed to preſent upon an Avoidance ; having not 


brought any Action of Qyare Impedit or Darrein Preſentment within 
fix Months. [See of an Advowſon, B. 2. cb. 2. ante] 


i Right of Dower, lies where a Woman hath received only Part! 5. N. B. 7, 
of her Dower, and demands the Reſidue againſt the ſame Tenant 8, 147 
in the ſame Town, ſhewing the Right to recover ſuch Reſidue. 


= . 


2, &c. 
Finch 31 2. 


1 Inſt 32. b. 


It di: 
ſhall be'diredted to the Heir of the Huſband, or to his Guardian. 33. . 


7 M Dower 


—— Inſtitute of the Book IV. 


2 * 


Dower Unde nibil habet, is where che Wife hath receiv'd no Part 
of it; as where a Man having Lands or Tenements hath made no 
Aſſurance of any Part thereof to his Wife, ſo that ſhe is driven to 
ſue for her Dower againſt the Heir or his Guardian. [See 20 H. 3. 
cb. 1. And of an Eflate in Dower, B. 2. cb. 1. ante. | 

There are other Writs of Right in their Nature, as De Rationa- 
Bili parte, and Ne injuſte vexes, but now of little or no Uſe. 


- Fc. 


8. 


Scandalum Magnatum, is a Writ to recover Damages for ſcanda- 
1izing of a Peer. [See of the Nebrlity, &c, B. 1. cb. 4. ante.] 
a 1 Inſt, 90. Scire Factas, is to call one to ſhew Cauſe why Execution of a 
> * Judgment ſhould not be made out, or if he can ſay any Thing in 
7. Bar. of Execution. It is not to be granted till a Year and a Day 
after the Judgment, [unleſs where the Parties to the Judgment are 
changed by the Death, Marriage, &c. of either of them. See of 
. Scire Facias Tit. Executton, infra.] It is in the Nature of an 
2 U. Ray, Action, becauſe the Defendant may plead to it. [See Fe. 2. cb. 
104% 1853: 45. Within a Year Execution may be by Capias ad Satisfacien- 
226 Loft. 235, dum, Fieri Facias, and Elegit, It lies not againſt the King. 
984 ji 256  Significavit, is the ſame with the Excommunicato Capiendo; tho 
le + "the Ordinary's Certificate into Chancery is ſometimes ſo call'd. 
| Significavit i is an emphatical Word! in the Writ. {See Excommuni- 


cato Capiendo.] 
F. N. B. 36, © Spoltation (a Way of ſuin Nas not ard | as a Writ 3 in the 
37* Regiſter) lieth for one en 44 againſt another Incumbent in the 


Spiritual Court, where the Right of the Patronage does not come 
in Debate z as where a-Parſon is made a Biſhop; and has 4 Diſ- 
penſation to hold his Benefice, and the Patron preſents another In- 
cumbent. Here the Biſhop ſhall have a TR . the _ 
Incumbent, &c. 
Subpana, is the leading Proceſs in a Court of Equity, to call 
N to NO; in that Court. [See of the Court 7 Oy 
ch. 1. ſupra 
Th i alſo a Sul hani made Uſe of in the Court if Palau 
in the Office of Pleas. } See of the Court of Exchequer, cb. 1. 125270 
There is alſo a Subpæna, iſſuing out of the Courts of Law 
N 12 0 to compel Wine to appeat to teſtify the Truth in thoſe 
= Courts | 
F. N. B. 236,  Superſedeas, may 9⁰ in ſeveral Caſes. But in general it is a 
Finch 453- Writ to ſtay further Proceedings in a Suit, Sc. 
F. N. ;. 8. * Supplicauit iſſues out of Chancery directed to the Sheriff, Ge. 


7 Wai to for taking Surety of the Peace, when one is in Danger of being 


hurt in his Body or Goods. 
' 5 ap Nt in le Po, is uſed for paſſing Common Recoveries. 


þ 4 


De Telonio Eſſendi 8 See Eſendi ere Ge! 

Tefiatum, lieth where a Defendant' in a Perſonal Action cannot 
be arreſted upon a Capias in the County wherein the Action was 
laid; and therefore upon teſtifying or returning Non «ft invent 


by 


CHa. „Baut of — i 


by the Sher iff, this Writ ſhall be ſent into. another County, here 
fach Perſon i is thought to be. [Sce Latitat, ſupra. ! 


*. Tolt, is for the Plaintiff to remove a Cauſe, depending in Ba 4.A. 
Court-Baron into the County-Court. Finch 444 

b Treſpaſs, lies for every Manner of Treſpaſs Joge, either directly „F. N. B. £6, 
to the Sheriff to end the Matter in the County-Court, or returnable 92. 
in the King's Bench or Common Pleas. The Words, Vi ef Arms 
ſhall be in the returnable Writs, but not in the former. But in 
Writs of Treſpaſs upon the Caſe thoſe Words muſt not W 
tho' returnable in the King's Bench or Common den. 


"I 


Venditioni Exponas, is a Judicial Writ directed t the Sheriff, 
requiring him to ſell the Goods, which he had formerly levied, to 
ſausly the Judgment. 
Vienire Facias, lies to the Sheriff, to cauſe a Jury to appear, when 
a Cauſe is brought to Iſſue. [See 35 H. 8. cb. 6. 27 El. ch. 6. 
4 Ann. cb. 16.] It is alſo the common Proceſs upon any Pre- 
ſentment, not being Felony, where no Procels. 1 is ſpecially — 2 
by Statute. g 
Ventre inſpiciends, is a Writ to ſearch a Woman, that ſays ſhe: 2 Was. 
is with Child, and thereby withholdeth Lands from the next Heir. (591) + 
The Trial thereof is by a Jury of Women. 
4 Vi Laica Removenda, is directed to the Sheriff to remove all F. N . 54: 
Lay Force, where two Perſons contend for a Church, and one of 
them enters into it with a Number of Laymen, and holdeth out 
the other Vi et Armis. But the Sheriff ought not to remove the 


n Don fs. ee ene * by Rigs: an. 


Wrong. | 11 21 
4% n en 
* Waſte... n. B. 2. >. 4, nt, and. of Aims f a 
Waſte, fupra.\ 


A Writ of! Eſtrepement.isa Prohibition of. Waſte in Real ARtions. tF.N.B. 60. 
> Withernam, is directed to the Sheriff, for the taking of as many > F. N.;. 68, 
Beaſts or Goods of the Party, when Cattle diſtrained are drove by 69. 
him out of the County, or into an unknown Place,  &c.- ſo that the 
Sheriff cannot make Deliverance of them upon a Replevin, Cc. 
e 2. cb. a. and of an Alien by Repevin, fe | 
The firſt Ground of a Suit in the Common. Pleas is an Original, 
by. Precipe or Pone to ſummon, [See of a Præcipe of Writs in 
Principio, and Pone in the Catalogue of Writs, 74 and is 1m 
Warrant to every Capias to arreſt. 
An Arreſt is the Apprehending or Reſtraining one's Perſon by 
Proceſs, in Execution of the Command of ſome Court, or Officer 
of Juſtice. There may be four Defendants Names put in one Writ. 
But you can have but one Plaintiff in a Writ, unleſs it be in a 
Joint Action. The Capias is to be directed to the Sheriff, to take 
the Body of the Defendant, who by his Under-Sheriff grants a 
Warrant, thereon to his Bailiffs, to arreſt him: [But ſee 12 G. 1. | 
ch. 29. and 5 G. 2. cb. 27. infra.) [See 1 H. 5. ch. 5. Con- lt 665, 
cerning &. 


* # 
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re Addition of the Defendant's Myſtery, Cc. in original 
rits of Actions Perſonal, &c. and of Outlawry, poft. Alſo 5 E/. 
cb. 23. Where in an Excommunicato Captendo, if the excommunicate 
Perſon hath not a ſufficient Addition, he ſhall not incur the Penal- 
ties of the Statute. See alſo 27 El. ch. 7. Concerning the Ad. 
dition of jurors, &c.] | 1 7 
By 8 El. ch. 2. F one doth maliciouſy, or for Vexation er Trouble, 
cauſe or procure another to be arreſted in the inferior Courts at the 
Suit of a third Perſon, where there is no ſuch Perſon, or without his 
Conſent”; the Offender ſhall ſuffer fix Months Impriſonment, and for- 
feit treble the Damages and Coſts ſuſtained, to the Party grieved ; 
and moreover forfeit ten Pounds. to the Plaintiff, if known. See 
43 El. cb. 6. 6 Geo. 1. ch. 21. f. 53. Againſt Sheriffs or others 
making out Warrants for the arreſting Perſons upon Proceſs, with- 
out having any Writ, or other Proceſs in their Cuſtody to juſtify the 


: 


ſame. ] 5 | | f 
a 1 Saurd. An Action will not lie, for arreſting one without Cauſe, unleſs it 
228. is for an exorbitant Sum, on purpoſe that the Defendant ſhould lie 
Law. 1571, in Priſon for Want of Bail. 0 


1572. 


N. | 
b See p. 75. It is not ſufficient for the Bailiff, d who hath the Sheriff's Warrant 
| ante, upon the Writ, to ſay, I arreſt you at the Suit of A. but he muſt 
<1 Ventr.. lay hold of him, or touch him; otherwiſe it is no Arreſt, If a 
3066. Bailiff lays hold of one by the Hand (whom he hath a Warrant to 
arreſt) as he holds it out of a Window, this is ſuch a Taking of him, 
|  __ that the Bailiff may juſtify the Breaking open of the Houle to carry 
9 Rep. 66. him away.. An Arreſt in the Night is lawful. | C 
Idee 22 & 23 Car. 2. cb. 20. Which prohibits the carrying Pri- 
ſoners to Victualling-Houſes without their Conſent, or taking of 
them 21 Mega! Fees for waiting, &c. And alſo 32 G. 2. ch. 28. 
0 he Kel of Debtors with reſpect to the Impriſonment of their 

erſons. 


2 Note, That 2 1 the 5 0 | 2 bt e Ne en unleſs 
s upon Contem cuing, &c. Againſt theſe the Proceſs is 
d 6 gige infinis. (. e-) coninual Dire. « doing Dom 
Service [See 50 Ed. 3. ch. 5. 1 Ri, 2. cb. 15.] ſhall not be ar- 
reſted. porations and Companies too - muſt be made to appear by 
Finch 353. Diſtreſs infinite of Iflues upon their Lands; which are chargeab a 
_ © 4 ſaſt. 24. with theſe Iſſues into whoſe Hands ſoever they come. 2 
25. of Parliament are privileged from Arreſts, &c. [But ſee the Sta- 
utes, infru.] and Members of the Convocation. | See the 8 H. 6. cb. 1.] 
> 1 Ventr. 1, Alſo “ Clerks, "Attornies at large, Gc. belonging to the Courts of 
Heb. 137. Juſtice [ſo long as they continue to practice,] are not to be arreſted: 
muſt be ſued by Bill of Privilege; otherwiſe they may plead 
' 3 Init. 141. their Privilege, and come off without Bail. Perſons attending upon 
i Ven, U. any Courts of Record, upon Buſineſs there, are to be freed and pro- 
tected from Arreſts by mean Proceſs, but not upon Execution; 
though the Sheriff may then be committed for a Contempt. 
One that is ſubpana'd for a Witneſs, may have a Writ of Privi- 
lege, to protect him from Arreſts, in going and returning. 
* 3 Int. 140, No Arreſts ought to be within the King's Palace at Weſtminſter, 
11. ico, Ve. Where his Royal Perſon reſides ; nor of any the King's Servants 
in Ordinary in any other Place, without Notice firſt given to the 
Lord Chamberlain, that he remove them, or make 2 
ö 2 E 


* 
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Chap, + Laws of "and 1 bY T97 


their Babe. No Arreſts ought to be in WomintercHal, and other 
Courts of Record. Nee, If che Party has no Buſineſß there.] 
No Arreſts are to be iH Males, the Cuntie Pularihe, or the Cinque- 
Ports, by Writs iſſuing from Weſtminfter-Hall. {But ſ Latztats 
and Captas's out of the Courts at Weſtminſter, to the Chan- 
cellor of the Duchy, the Chamberlain of Cheſter, or thie Warden of the 
Cinque-Ports, (or as the Cafe is) are conſtantly iflued, 

them by Writ under the Seal of the County-Palatine, &c. to 
CONES CR 3 who Þ6 e 
reſted. in the County-Palatine or Cinque-Ports : And Qyo M 
——— Wales from the * the 
Right to arreſt in Wales and the Counties-P pon Proceſs iſ- 


ſued out of the Courts at Weſtminſter, is recognized by the follow- 
ny Rn FER 


11 & 12 W. z. ch. 9. No Shrif or thr Officer in Wales, 
or the Counties-Palatine, ſhall bold Perſon to ſpecial Bail, 
2 of the at Weſtminſter, wn an 
be made in the Court of the Cui > of Ani, and 


that the ſame amounts to twenty Jen; _ 
more than is expreſſed in the Affidavi 
Hoe, Thi Sane e by n 228 1102; 
Rs Per ener and ch. 27. No Pa ar- 
reſted; e fected Bad) in a ie d ere the Cauſe of 
EN Cane 10 I. or upwards; nor in an inferior Court 
e Action does not amount to 40 8. or upwards ; nor un- 
I Re of Attion, and the Sum ſpecified 
5 e narfedm te ihr yp be ſerved ee 
4 the Pr 
(Note, . bold to Bal muſt de * clear und abſo - 2 Str. 1157; 
lute, and not cloſed: with a Reference, not even in the Oaſe of an x,y 5 


Action brought by * . = 3 


W 


Briach Pry ne | 
N. B. Since this AQ, Servioe of « Citation upon u Seat bach. 14. Bay 
tera dl e hs Daley 96 © — 
on a Sunday will be good. 
By a2:613"'W." J. ch. 3. Ae may. 

cuted in the Courts 0 "Record af WeſkeminMter 1 Exel 
Duchy, Admiralty, and in . 
Arches, Prerogative Courts 
Gourts of (By 11 G. 2. ch. a4 
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rrefied during the Time as, 1 
FEE Lords of Panliamem, during Kt Pe Ab Tine eff, 
; ugh Proceſs out of the King's: Bench, , Common 

ind . e 
es omen 


Ian) = hy milan hr et of To 

of Provilege; and may have Fre gol —＋ 

mans, or other. Per an intitled to 1 

uch Time as aforeſaid, ot of the 1 Summons, and 

Arg infinite, ar by original Bill and-Summens, Attathment, —— 
hp cunt er ereupen,, till they: * e le Goon Ba. \{Seeir 

* I. ch. 13. poſt, Of Execution. „: Lettie iguo 

The King's original and immediate Nebtor is nas re how Priviles 
. eitber in Lau ar Equity. Nevertheleſs 1 Beli 
4, Lord of Parliament, ſhall not be arrefted,. or being u Member 


—5 ben 


Houſe of- pix . monte nee ane 

or e of - Rerkament.. + I 104333 Ub; nr py if, YEAR * 1 W. \\ 

| in this Statute concerning ABS Method oceeding in 
Courts af A da: any ee e ee of 2 


„Ne 2 Ann. Ho oe projecuted _ the: Gurt. 
ſtminſter \agarnyft guy Gaben 1 even 
public Tru, fer. any Miſdemeancr, e r Breach 2 
relating 7 er Triſt, &c. be a Peer or 
Member of Par 2 to. Privilege of Parlia- 
oF Want 


e, That the Perſmn / fuch Officers as Parr and 
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ecammuilads * 
By | & 9 W. z. ch. 27. Al Waun 
ny [See 9 Geo. 1. >. uh, 11 Geo. 1. cb. 22.] 
— the Mutiny Acts, whereby Saldzers voluntarily inliſting, are 
priv ileged from being arreſted for Debts under ten Pounds, Al. 
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G. . 30, Concerning Bankrupss in going to, Raying with, or 
coming ſrem, the Commiſſioners, 5 


by entring the Action, and Cauſe of "Complaint ; as in the 


JJ — 


— 


who ought not to . 
In the King's; Beuch æhe firſt Proceſs is a "Bell of  Mitdlefax © 

But if the Defendant lives in any ether County than Middleſex; there 

lies 2 Latitat directed to the Sheriff of that other County, (though 

in all perſonal Actions in the King . Benab, except when commenced 

by, Original or Attachment of Privilege, a Bill of Mi ddleſexis\fup- 


| pok to have, fist i uad] and in the King” nations? den fe 


oy Original. 
In the Exchequer the — 1 is by Subpena or x. Mans 3 which 


80 into Males, the Counties-Palatine, &e 


In Courts where Writs lie not, the Suit is begun by Phaint, (ie) 


* Hechte in Se. It always concerns Common Pleas. ' © 
e King only can begin by ry, - Inquiry for the King is » Finch h 251, 
when Matter is found by a Juty called an Inqueſt of Office ; Whe- 33: 


ther it is by Officers themlelyes, (as Sheriff, Ec.) Virtute Officii, or 680, 1 i fr, 


Virtute Breuis, or by ne em ann [See 2 Ed. 6. * 34.55. 
5 g. Of ffices.] bd N ee e ee 1 Iall. 77. b. 


II. At the e e attend but Ge Fe- Of Oatlawry. 


lony and in Actions Vi & Armis. But ſince by divers Statutes Out- Find 346, 


lawry lies in many Civil Afticgs, i. Detinue, Account, i iu 176.6. 


Debt, Covenant, Annuity, GGG. 


| "If the Defendant is noe taken on dhe Return by the Sheriff of the 
Capias, Alias, and Pluries Capigas, 2 if one Precept is not ſerved, 
another of the like Nature ſhall go forth till it be ſerved; if poſſible) 
. n 
lawry : (See 31 El eb. 3. ] and chen dhe Exigent being n by 
the Sheriff of the County, e the. P 

ſon is outlawed, and a general Capias 'Utlagatum ma rages 


the _ of the 8 or a ng Coe Uiegenm gin his 


| f. Lit, 197. 
the ante for the Word outlawed, implies, that he b put our of the 116176 
28 But he may r . 
3 $3- 


fiir penn 
. 9 5 — 


n al Men 
inſt him; n 


* 

3 4 by © : 
re hf inthe Right of the e Inn: And by 

Une e e e eee 

Mayor is outlawed. See Of | Excommunication,' ch. 1. 

— A Vine cn ops beats toe, but <0a75)ed, 

25 one leſt out, and not becauſe Women arc not ſworn in 


nnn kin. Therefore an Jos 

wink ord „ e at fan 

£45 wot rue ren Nen EA * ng now” < 
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1 Inf. 128. a, 
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fant under twelve Years of Age cannot be outlawed. A Peer of 
the Realm cannot be outla in civil Cauſes, by Reaſon of his 
- Dignity, for it cannot be intended, that a Peer is without Lands. 
Judgment of Outlawry is given by the Coroners in the County, 
- in all Places, except Londen ; where the Lord Mayor by Cuſtom is 
Coroner, and Judgment of Outlawry is given by the Recorder. 
Ik one appears before he is returned outlawed, he may ſuperſede 
the Exigent, and appear without Bail, be the Debt never ſo great. 
So he may if he is returned outlawed upon a Quare clauſum fre. 
git, as the uſual Courſe is. W 40 
1 of. 128.b. An Outlawry may be * reverſed, whether the Party is taken or 
259% % not. 1. By Motion to inform the Court of ſome Fault in the Pro- 
Int. 670. ceedings. 2. By Plea which is out of Uſe. 3. By the King's 
Pardon, 4. By Writ of Error. The firſt Way by Motion is 
moſt uſual ; for almoſt any Objection will ſerve. | See the Statute 
+ 2 Inſt. 665, of Additions , 1 H. 5, ch. 5. and alſo 31 El. cb. 3.] He who thus 
, _ reverſes an Outlawry, muſt have an Attorney of Record preſent, to 
\ undertake an Appearance to a new Original; he muſt alſo put in 
iſpecial Bail, if the Debt or Damage amount to 10/. or above. 
ES An Outlawry after Judgment cannot be reverſed, till the Plaintiff 
+ hath acknowledged Satisfaction on Record, or the Defendant hath 
: To brought the Money into Court. [See Of Execution, in fine, poſt.) 
|  By4& 5 W. & M. ch. 18. In the King's Bench, one may ap- 
pear by Attorney, and reverſe an Outlawry ; except in Treaſon and 
Felony , and without Bail, except where ſpecial Bail ſhall be ordered 
© Str. 1178. by the Court ©. And if any Perſon is taken upon a Capias Utlagatum, 
other than for Treaſon or Felony, the e 6 Bail is not 
equired by the Court, may take an Attorney's Engagement to appear 
fie] him, 10 may *. er . Bene, 45 here 
ſpecial Bail is required, be 2 take the Defendant's Bond in double 
"the Sum with one or more Sureties, to appear by Attorney, &c. and 
then may diſcharge him. Wo one SON en 
| [See of the County-Court, cb. 1. ante. Of Proceſi, and Of For- 
% PCS ß 


ef Ape. IV. If the Defendant is arreſted, the Sheriff by his Officers takes 
ence and Bail. a Bond, {acoorting 3 mo 2 Action) either for his Ap- 
+ | prarunce, or for ſpeci i jon requires only an ar- 
| ance, Neo, en A aver: the A WADE any tack hy BEE, 
Warrant, by indorfing that he will a for the Defendant at the 
Return of the Writ, and file common Bail. [See 23 H. 6. ch. 10. 
and 13 Car. 2. cb. 2. infra.) fe e 
1 (But ſince 12 G. 1. ch. 29, which ſee ante, the Sheriff does not 
| execute the Writ, where it does not require ſpecial Bail, but only 
| | a Copy of ſach Writ is ſerved on the Defendant by the Plaintiff's 
Attorney; and as to bailable Writs, the Sheriff takes à Bond in 
double the Sum ſworn to, and indorſed on the Writ, for the De- 
fendant's A at the Return thereof] 
If the t does not appear (7. e.) does not find ſpecial Bail, 
at the Return of the Writ, or within ſuch Time after, as is allowed 
by the Rules of the Court, the Plaintiff's Attorney muſt call on 
the Sheriff for the Return of the Writ, or for an Anſwer indorſed 
thereon, whether the Defendant is arreſted or no; or may ſerve him 
with a Rule to return the Writ, which if he do not, he may be 
nne 
3 1 
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amerced; of he 1 may be ſummoned before a Judge, to ſhew Cauſe, GC. 


Where 4 1 Ceps 7 Corpus is 'rettirned;%and" yet no Bail, there may bern 
Rule to bring ! in the Defendant's Body, Ge. And if the Sheriff 
veglect 16“ Pring in the Body within the Time preſcribed" — 
Rule "the Court Will 0 an Attachment againſt him, or a 

him. 95 But generally che Sheriff having taken good Bail, will 55 
Rule return a Cepr, and aſſign the Bail-Bond to the Plaintiff, 5 
often vn Requeſt wirhout à Rule; and chen you may arreſt the De- 
fendant and the Bail on the Bond i in your o.] Name. "FSce'4 Hr. 


cb. 16, irifrg.] This is called Bai to the Arreſt. [You cannot 
arreſt the Defendant, or his Bail, on the Ball- Bond, but can only 


ſerve them with a Copy of a Writ to compel their Appearance, 
for they are not obliged to find ſpecial Bail à ſecond Time. And 


the Plaintiff is not obliged * to accept an  Aﬀignment of the Ball- - 1 14, Ray: 
Bond. but may proceed againſt the Sheriff! Hi (732. 


An Officer of the Court is always in Court, and muſt anſwer an 
Action, elſe he will be condemned. Thus it is of a Priſoner i in the 
fame Court [See4& 5 V. & M. cb. 21. iiifrai] © 

There ate but three Ways by which a Defendant 8 . 20529 
Fer Perſon, by Aude by Guardian. The 
the uſo I Ways of Appearance; the other is a Privilege, given to 
Infants, or thoſe that are under Age. [See what Time, aſter the 
Return of a Proceſs,” the Defendant hath, to cauſe his Ap 
or common pn ee ET TS "56 2, * 27.] 

The Manner of Appearing is by Bai 

Bail ¶ Ballium, from Bai 5 
Freeing or ſetting at Liberty one arreſted or impriſoned u 
Action, under Surety taken for his Appearance at a certain und 
Place. The Priſoner is ſuppoſed to be delivered into the Cuſtody of 
thoſe, that bind themſelves” f for his Ap nee, who are bed 
the Party, if they do not produce 0 

Bail is either Common or Special. - Contmon, becauſe any' "TROY 
are taken of Courſe, as Jobn Doe and Richard Roe, and is n 
but a mere Form of A Special, becauſe in Cauſes of 


greater Weight, the Sureties muſt be Men of ſpecial Subſtance 


and Eftate, Akrergble to the Action. This is to be given at the 
we Oath. of che Writ before « Judge, or before Commiſſioners. in 
Sean [bee 4 59 ch. 4. 2oft.) E 
by is to be filed, It doth engage to ſatisfy © the Condemnation and 
Coſts, of render the Defendant, to Priſon. "The Bail upon a Writs hep 
of Error cannot render the in their "becauſe they 
are bound to pay the Money, en bd. 5 
<. 8.] in Us Kong's Bench E the Proceedi 
Bail are not bound in a certain Sum to the —— 
undertake that the Deſendant ſhall pay the — — 
or render er his Body to Priſon. The Recognizance, being General, | 
ſhall be reduced bs a' Certainty by the Judgment. [But the Bail ſhall 
not be liable to a larger Sum than is ſworn to, and indorſed on the 
Writ.] But in the Common Pleas the Bail are bound to the Plaintiff in a 
certain um. This is Bail to the Aion. If the Defendant is indebted 
to the Plaintiff to the Value of ten Pounds, or upwards, he may be 
forced” to put in Special Bail. But in AQions on the Caſe for 
Words, nition Batteries, Treſpaſs and Ejectment, Covenant, un- 
Wo to pay W N for Breach 52 a Condition, upon Py Sta- 
F * c one 


. 


6 


a Guardian, K ceper, or Gaoler) is 8 4 Inſt. 178. 
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tutes, a By-Law, and upon Bonds with collateral 


Special Bail i fi required, [unleſs by Spec 
8 — Logon 


— waſted the Goods of the Deceaſed, ad the ACh is a 
on a Devaſtavit, Neither will they be forced to give Bail upon a 
e But in the Courts of London, and in other infe- 
.. Abr- rior Courts, Heirs, Executora, and Adminiſtrators muſt give | 
> 1 Roll. Abr. Bail, » Where the Huſband is arreſted for the Act of his Wiſe, he 
$83. is bound to appear for himſelf and his Wiſe, and to put in Special 

a Bail, if che Action requires it. If the Wife only is arreſted upon a 
| Writ againſt the Huſband and Wife, ſhe ſhall be diſcharged by Su- 
per ſedeas, upon entring Common Bail. | 
"See 11 © 12 5 ch. 9. 12G, 1. ch. 29. and 5 G. a ch. ay 


* r Danv. Ab. Special Bail & uired in . in all Caſes of 
ef Remo by Hebeas. . Writ of Privilege, Gertorars, Sc. where 
| | il was required in the Court below (except in the Caſe of Heirs 
and Executors or Adminiſtrators, as above.) Privileged Perſons 
of the Court ſhall not regularly be forced to find Special Bail, 
But if they bring Actions another Perſon 9 is not pri- 
vileged) they 9 to have Special Bail to their Actions, 
_— N. mee me 
Th 8 al muſt juſtify theraſves Court, 
E 0 ves in 
Sher by Oath wade jp Gert or before one of the of the 
Affidavit before ſuch Commiſſioners, as the ſaid 
dev Hp are Ts worth pe Vo the Phintiff's 
ow over and above their Debts. 
fog 6 Gy e fe res Wi 
4 16.] 
10 Rep. 99, * H. 6. ch. 9. Shay, toc. ſhall let out of Dri 
nh „ ian, or an 


in / w—_—_— the 70 Bill, or — fall r — 


> 3,16 
— Ie Z 
tian, — — tum, Sur | 
or committed by Command of qa Dat 2 
ſerve accordin „ the Statute of ers. 

The Sheriff, 83 any ſuch Perſon arrafted, 
but for Appear ance at the Day and P „ and to f 
i de. , er by Colour of their ee ee and the 
Sheriff to eit treble Damages to t grieved, 

» be Gord Homies the King wa Þ . <a 


* Gc. could not let ſuch Perſons arreſted do Bal befare 


The Act extends only to Perſons in their Cuſtody, and. not to an 
Obligation made to the Sheriff, &c. or to the Plaintiff for Pay- 
ment of the Money due on an Execution by Fiers Facias. 

An Obligation with a Condition ta fave the Sheriff harmlefs 


Err We 
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fun is net expreſſed, und for which the Defendant is 'bailable by 23 M : 
H. 6. ch. 2. ſhall be forced to enter into with Suretles fir Ap. 
pearance in 9 exceeding 401, which Bmd gr Appedrance b 

TR pl dr Win Cop Vita Attachments 
upon Reſcous, Privilege or Cont 

(ety ee e e ee 3 
15 12 Geo. 1. cb. 5 2. N 


I 

dant 18 not to be held to oe e 17 5» * 
with a Copy of the Proceſs: And fee 32 G. 2. cb. 28. For the 
Demeanor of Officers and Gaolers 9 4 1 under Arreſt.] 

PER ng] & M. wy tot King 's Bench, Cm. 

Yuftice and Chief 

in the re e hore the Sea er 
than Common Attornies 


ee ee aa Cauſes 
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d to appear in 
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P the ſaid Courts to j 5 live in Lon- 
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ate ee Baik, Ne. 
11 Cty pn fo Untagatum, 
2 4 1 An. St. 2. ch. % Where Porn geg of Priſen and art 
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appearance at a Time and , tat. 179, 
to be at his own 180. 
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more large than 
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. * The Declaration, (Narratio, the fame in Effect which the Of the De- 
i the Demand of e. 
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of er n What ills in general a on is more 
pro ed a at in real A ons, and a atzon. in 72 
1 WIFE; ions, tho' theſe are Teal RE confounded LE wht 
ey bt 75s | The Declaration © muſt ſet forth the Plaintiff's and Defendant's 
Fil TBE | Names, the Nature of the Action, the Cauſe or Matter of ay + laint, 
and the Manner of it, the Time and Place, and the Damage ind. 
For it is an Expoſition of the Writ with the Addition o Ine and 
Place, Cc. It ought to be true, clear and certain, for the Court is 
not to take Things in it by Implication. But it. is; not neceſſary to 
ſet forth Matters of Fact, as in Bills in Chancery, &c. For thoſe are 
to be heard and tried by a Jury. If a Declaration, Ec. is defective, 
it may be aided ſometimes. b Statutes. + They, axe call'd the Sta- 
tutes of Feofails from Fay faille, I have fail'd. | A4 9 H. 6. ch. 12 
and 15. 32 H. 8. ch. 30. 18 El. ch. 14. As 6, BK, n 
ch. 13. 16 & 17 Car. 2. ch. 8. 4 An. % 6. 20. 
5 6. 1. cb. 13. 4 C. 2. cb. 26. 5 G. 4. ch. 25. 6 &. ch 6, 14. 
And ſee 1 Danv. Abr. Tit. Amendment. | 
An Audita Querela and a Scire Facias. are in the Nature of T 
. ey do ſet forthat large the Cauſe of the Plaintiff's Aion.” 
By 36 3. St. 1, ch. 15. All Pleas, which are pleaded in 
1 25 s 15 ſhall be Nw and judged in the Engliſh Tongue, 
| t entered and enrolled in Latin. [See infra.]. 
a5 Rep. 121. Where there is a Latin Word, which is falſly Engliſhed, the 
10 Rep. 133- Engliſh Word ſhall be adjudged. yoid, and the Latin Word ſhall 
ſtand. And where there is no Latin, yet if it is fignificant, and 
hath the Countenance of L atin, by adding an Anglice to it, it is 
good. As Velvetum, Anglice Velvet, Operi mentum, Anglice @ Rug, 
&. But where ſenſeleſs Words, which ſignify nothing, are uſed 
in a Declaration, they are to be rejected; yet they ſhall not hurt the 
Declaration, if it is good without them. There are Words ſigni- 
ficant and known to the Lawyers, though they have no Countenance 
of Latin; as Meſuagium, To oftum, Gardinum, &c. There are then 
four Sorts of Words, that paſs under the Name of Latin. 1. Good 
Latin, allow'd by Lawyers and Grammarians. 2. Falſe or incon- 
gruous Latin, which ſhall abate or iginal Writs ; but ſhall, not make 
void any judicial Writ, Declaration, Plea, nor any Grant or Deed : 
Eſpecially if a made Word has Nee 0 0 of Latin, and an 
Anglice added to it. 3. Senſeleſs Words and of no Signification, 
and which have not any Countenance of Latin. 4. Words of Art, 
ſignificant and known only to the Sa ges. of the 3 though not 
to Grammarians, which may be called Lawyers Latin.  Senſeleſs 
Words only are abſolutely rejetted ; 8 [But now theſe DiſtinQuons 
are of little Uſe, For, 
By 4 G. 2. ch. 26. 5G. 2. ch. 25 6 0. 2. ch. 6, and 14. 
All Writs Pleadings, Rolli, Entries, and Proceedings, ſhall be in = 
Engliſh Language. 
he Plaintiff after the Return of the Writ hath two Terms, to 
declare ; the Term, in which the Writ was returnable, being rec- 
koned for one. If he does not deliver to the Defendant's Attorney 
a Copy of the Declaration before the, Eſin Day of the ſecond 
Term, the Defendant is not obliged to plead till the third Term. 
LQ. if the Defendant's Attorney as obliged to accept the Declaration 
at all after the End of the nd Term, although no 2 
r be figned.] The Ein ay, is for Heins] a kind of 1m 


lance, Licentia Interlaguendi, or a Craving of a longer Time, "es 
2 in 
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Car. Laws of England, = 


in Real, Mixt, and Perſonal Actions. If no Declaration/comes  « tog. 133. 
in before the Riſing, of the Court the laſt Day of the ſecond. Term 
(after a Rule * for that Purpoſe is out) [without any Rule 4 

] 


declare in the King's Bench, unleſs the Proceedings are by Origin 

the Plaintiff may be nanſuit, and the Defendant may fign a: Nor 
Prof. (Neon Proſequitur,) and have; his Coſts for npt declaring in 

two Terms. [See 13 Car. 2. cb. 2.] A: Nonſiut is different from 

a Ketraxit. A Nonſuit is when the Plaintiff upon Demand ſhould 
appear in Court, and he makes Default by not proſecuting: his Suit 

with Effect, or elſe by refuſing to ſtand a Verdict upon Trial. But 


a > Retraxit is a, voluntary Renouncing of the Suit ar. Plea; by the F. N. B. 48. 


Plaintiff or Defendant preſent in Court. Upon a Nonſuit before ** 357 
Appearance, and ſo regularly after Appearance, one may commence 30. a Kb. 
his Action again, but not upon a Retraxit, But in a Qyare Impedit 1 Roll. Abr. 
it is peremptory ; becauſe the Defendant ſhall have a Writ to the 3 Ce 55. 
Biſhop. And Nonſuit after 9 is alſo peremptory in an 
Appeal, and on Attaint. The Ki g cannot be nonſuit; but his At- 
torney-General may enter an Ulterius non vult Praſegui, which hath 
the Effect of a Nonſuit. But an Informer, qui tum, &c. may be 
nonſuit. | | Nn 
By 4 & 5 W. & M. ch. 21. Where the Defendant is talen, or 
charged in Cuſtody, upon any Writ out of any of the Courts at Weſt- 
zinſter, and impriſon'd or detain dᷓ for Want. of | Sureties' for Ap- 
pearance, the Plaintiff, before, the End of the next Term after the 
Writ is returnable, may declare againſt the Priſoner, and may cauſe 
28 to be delivered to the Priſoner or to the Gaoler or Keeper ; 
to which Declaration the Priſoner ſhall appear and nlaad; or other« 
wiſe the dei By bave Judgment ; as if the Defendant had ap- 
pear d, and refuſed to plead, _ VE AB 5} nia: Oe Ks 7 
See 8& 9 Nl. z. qt Concerning the Delivery of a Copy of 
a Declaration againſt a Priſoner in the Fleet. 4 Ann. ch. 16. Con- 
cerning the filing of Warrants by the Attorney of the Plaintiff and 
Defen t. 5 118 bl Foy "SRI £S. 


$1 m2 dd n . %o Aae 10 2 . 4 
Note, 1. re mult be a © Continuance from Day to Day till* Finch 431. 
the End of the Suit. Day in legal Underſtanding is the Day of egg = 
Appearance of the Parties or Continuance of the Suit. Ia the i Id. 134. b 


King's Bench they never enter Continuances till the, Plea comes in, « » La. 8 


and the Continuances may be enter d on the Roll only from Term 872. 
to Term.] If the Plaintiff doth nothing, it is ald a Diſcomti- Str. 492+ 
nuance ( viz.) of the Proceſs, and he muſt begin his Suit again. 
* I +87 cb. 7. 8 El. ch. 2. 4&@5W.& M. ch. 18. 1 Anm. 
„ I, CD, 8. | N 


VI. Pleadings (Placita) largely taken, are all the Sayings of the Of Plew. 
Parties to the Suit or Action after the Declaration, until Iſſue in Law 
or Fact is join d. But here I take them for the Defendant's Anſwer 

to the Declaration of the Plaintiff, If a Copy of the Declaration 
is delivered to the Defendant's Attorney before the Eſſoin Day, he 
may be compell'd to plead that Term, or elſe Judgment may be 
enter'd againſt him. By Courſe of the Court the Defendant is to 
plead the ſame Term in which he appears, if it is an iſuwable Term, 


” 


Ei /emel aftimem renunciavit, amplius retro non poteft 8 Rep. 59. | 
2 a and 
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and che Writ be returnable at the Beginning ace But aſually 
the Defendant/hath Time to plead till the next Term. [See the late 
Rules, made in the Common Pleas, Eaſter 3 G. 2. and in the King's 
Bench, Trin. 5 & 6 Geb. 2. that on Proceſs returnable the firſt or 
ſecond Return of any Term, if the Plaintiff declares in Londen or 
Middleſex, and the Defendant lives within t\venty Miles of Lindon, 
the Defendant ſhall plead-within four Days; otherwiſe within eight 
Days, {But in both theſe Caſes the Declaration muſt be deliveted 
four Days before the End of the Term, or the Ws . will be in- 
titled to an Imparlance till the next Term.] 
Aſter the Declaration, and before the Defendant cin be forced. to 
plead, there is often a Prayer of Oy Ag Demand to hear) and of 
Copy of a Deed upon which one is And then ati Importance 
-.=_ Parler, to ſpeak) which is Leave given by the Court for the 
fendant to plead till the next Term. And this Imparlance is 
ther General or Special. General, which is ſet down in ge hs 
Terms without any ſpecial Clauſe, Special, with ſuch like C Gol 
inſerted, (vz.) ſaving all Advantages gut the Juriſdictibn of the 
7725 to the Writ, | and Declaration, G. [See of Dee, 
infra 
Fink fs | The Plea 9 i either Dilatory, of a Plea to the Afton, 
1. Dilatory, either in Diſability or Abatement. 15 Dj ability, hy, to 
the Juriſdiction of the Court, or to the Perſon of the Plainti 
Lit. 196, ke. that he cannot eommence any Suit by Reaſon that he is an 5 Ae 
r Inſt, 128. a. Enemy, outlaw'd, under a Præmunire, under Attaind 78 excomi 
5 municated. In Abatement for ſome Fault in the Writ, Dec 
Se. Diſability in the Perſon only ſtops the Cauſe for a While ti 
the Defects are remov'd, [See 8 & 9 V. z. ch. 11. as 6 Abe 
ment, where the Plaintiff dr Befendint dies, Gr.] 
By 1 Ed. 6. ch. 7. Creations of Honour, PONY Suit, Pal 
not abate Writ or Afton. 
e1 Taft 303.3 The Defendant muſt obſerye this « Order in his Pleadi ACP 
I. To'the!Jorifdifion of the Court. 2. To the Perſon, 
Defendant. 3. To the Declaration. 4. To the Writ. 5. 1 7 the 
Action. 


By 4 Ann. ch. 16. No Dilatory Plea is to be received without 
— Aﬀidavit of the Trurb thereof, or ſome probable Matter ſhown, . 


a Finch 358. 4 A Plea'ts the Aci is that which goes to the Merits of the 
Cauſe or Action; and is either General to the Declaration, as i 
Caſe, Treſpaſs, and Trover, Not guilty ; in Debt upon a Contact | 
without Lame Nil Debet per ag in 1 of the 
| Caſe upon Aſſump Non Affumpfit ;, in Covenant, Performance 
— z in Debt on Bond, Non Ui Fattum, Ge, 2 e 
which ſetteth forth the Matter pleaded at large with apt Concluſion 
to the Declaration or Action. The Special Pleas are many, as Per 
Dures, Per Minas, Pleas in Juſtification, as Sen Aſſault Demeſne 
in Aſſault and Battery, (i. e:) That the Plaintiff ck the 
Blow, &c. that therefore the Battery was occaſioned by his own 

+ v1of.282b. Afhuit. In Treſpaſs, if the Fact was cotnmitted, and one hath 

l 1 119, Cauſe of Juſtification and Excuſe, he muſt confeſs the Fact and 
plead the Special Matter. But if he pleads Not guilty, he cannot 
give the — Matter in Evidence, In Detinue, the Defendant 

2 \ on 


4. rr 


ter (from Bouter, repellere, to put back) is the Anſwer of the De- 
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on Non Detinet pleaded cannot give in Eyidence, that the Goods 
were pawn ' d to him. In Waſte, on Nul Waſte pleaded, one may 
give in Evidence Lightening, Enemies, or any Thing that proves 
it to be no Waſte. But he cannot give in Evidence juſtifiable 
Waſte ; as that he cut down Trees to repair the Houſe, or any othe 
ſpecial Matter. In all theſe Caſes aud the like, one muſt conf 
and plead Specially. | EST eee, 

» If the Defendant in any Action pleadeth a Plea, which is a fuf- . 154.352 4. 
ficient Anſwer, and deſtroyeth the Action of the Plaintiff, it is a pe- 303. b. 
remptory Exception, and is call'd a Pleg in Bar; becauſe it barrgth 
the Plaintiff of his Action. As a Releaſe, the Statute of Limita- 
tions, * Eſtoppels, (i. e.) when a Man's own Act or Acceptance » Int 352.4. 
TAN him to alledge or plead the Truth; Accord or Agreement * Þ 
with Satisfaction, Arbitrament, or an Award, Performance of cke ; 
Condition of a, Bond, &c. If one under Age pretends that he is of 


O60 


fall Age, and enters into Bond, tho' he may avoid it by pleading 
Nonage, yet you may indict him for a Cheat. [V+] \Therg are... .... . > 
alſo temporary Pleas in Bar, or that bar only for ſome Lime. 


g } | ; 
There is alſo a Plea call'd a Foreign Plea, as to an Action in the © 
Marſhalſea-Court, that the Cauſe of Action did ariſe out of the, Ju- 
riſdiction of that Court; and the like as to other inferior Courts, 
that the Lands in Queſtion are Antient Demeſne, and to be inipleaded 


for in the Court of the Manor, of which they are holden. 
© © Confeſſwn is 4 Pies fo he he ee 369 


feſſes the Plaintiff's Action to be good, 


' This is the ſtriet Signification of Fes: But in a large Senſe, | 
& £148 


when the Defendatit has pleaded, wif . tog, and an- 
ſwers the Defendant's Plea; which is call'd a Re 
4 Replication muſt not vary from the Declaration; 


and Unfaying ; which the Law will not aller. A Rejainder , 119.004 
(Triphcato) Ge Defendant's Anger is the Replication of LO 
intiff, A. Surrejoinder. (Quadruplicatio) is the Plaintiff's Anfwer Finch. ch. 34- 
to the Defendant's Rejoinder. Sometimes, though very rarely, the 
Parties go ſo far in Pleading, that it comes to a Rebutter. A Rebut- 


fendant to the Plaioriff's Surf ure der... ter, is the, Repli :. 
cation or Anſwer of the Plaintiff to e Faden Rebatter, W 
Some Particulars ofteri ariſe in the Courſe of Pleading, (viz.) 7 
Fraverſes, Aver mente, Proteſlands's, Uncore Priſt, Yue ef "FOOTE 
&c. Colour, Departure, &c. which ſome think to be full of curious : 10 Reg: 90, 
Learning. But ſee 4 Anm. cb. 16. 5 Geo. 1. cb. 13. J, e. 
To Traverſe (Traverſer, Re 8 to, ſtrike through) forhe- 
thing particularly charged' in the Declaration or . 88 
more particularly to deny it to be true in theſe Words (vs.) 
Abſque hoe, Without that, &c. It may be of the Matter, or Man- 


ner, of the Day, Year, or Place. A Traverſe is good, when it 
traverſes that Part which ſtrikes. h, or makes an End of the 
Cauſe, when the Point is determined by 


cb. 16.] Every, Plea ought to be triable, 


W 


All 


never be at ani End. 


— 
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» 11Inft.z0z.a, All Pleas in the Affirmative ought to be * averr'd with Hee Pa- 
ratus eft Verificare; but a Negative cannot be averr'd, becauſe it 
cannot be proved. [See 4 Ann. ch. 16.] This Affirmative is what 
is call'd an Averment, and is General as before mentioned, with 
Hoc Paratus, &c. Particular, as where the Life of Tenant for 
Life or in Tail, or the Age of a Perſon, &c. are averr'd. [For 
Proteftando's, Confeſſing and Avoiding, Uncore Priſt, Que eft Eadem, 
Sc. See Regula Placitandi, Bohun's Inſtitutio Legalis, &c. And 
the Books of Entries; of which there are great Variety.] 

b 1 Inſt, 303; Every Plea muſt be Direct, and not by Way of Argument or 

hb. Rehearſal: A double Plea will be difallow'd. V 

| [But by 4 Ann. ch. 16, Any Defendant or Tenant, in any Aclion 
or Suit, or Plaintiff in Replevin, in any Court of Record, with Leave 
of the Court, may plead as many ſeveral Matters as are neceſſary.] 
* 'The Pleading of every one ſhall be taken ſtrongly againſt 
himſelf. For every one is preſumed, to make the beſt of his own 
_ Cauſe. | | SOT 


e 5 Rep. 119. When one is authorized to do any Thing by the Common Law, 
ea 2. by Grant, Commiſſion, Act of Parliament, or by Cuſtom, he ought 
3 to purſue the Subſtance and Effect of the ſame accordingly. And 
regularly when one doth any Thing by Force of a Warrant or Au- 
thority, he muſt plead it. But generally in late Statutes there is a 
Clauſe to empower one, that is ſued for executing an Author 
given by them, to plead Not guilty, and to give the Special Matter 
in Evidence. [See infra of Len. | 
Whenever one cannot have the Advantage of the Special Matter 

d 1 15ſt. 283. a. by Way of Pleading, he ſhall take Advantage of it in Evidence. 

e1Inſt.zoz.b. Special Pleadings which amount to the general Iflue, are not 

- " Ray. to be allow'd, but are demurrable to. 

FIR, [See, where a Defendant will not plead, Of Judgment by De- 
fault, infra. And 4 Geo. 1. ch. 11. For Tranſportation of unlaw- 
ful Exporters of Wool that refuſe, while in Priſon for Want of Bail, 
to plead to the Declaration, &c.] | | 


of Wim. VII. When the Parties by Ples, Replication, Rejoinder, Oe. are 


come to ſomething affirmed by one, and denied by the other, they 
are at Tue. | 


 Filnſt.1z6.a, * Tſue, (from Iſuer, Emanare, to flow, Exitus) is a ſingle, cer- 


11 Rep. 40. tain, and material Point, iſſuing out of the Allegations or Pleas of 
ch. 35. the Plaintiff and Defendant, conſiſting regularly of an Affirmative 
and Negative, to be tried by twelve Men. Upon a Writ of Right 
e1Inft.294.b. jt is call'd the * Miſe (from Mitto) becauſe the whole Cauſe is 
Finch 398- put upon that Point. Miſe is alſo taken for Expences, as Miſce et 
agtg. 158 

wy.” e has ſeveral Significations in Law. Sometimes it is taken for 

the Children begotten between a Man and his Wife, ſometimes for 
Amerciaments and Fines, and ſometimes for Profits of Lands and 
Tenements. But here it is taken for the Point of the Cauſe de- 


®* Ambiguum placitum interpretari debet contra proferentem,, 1 Inſt. 304. b. 
! Opertet quod res certa deducatur in exitum aut judicium, 5 Rep. hs 38, 6r, 
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e according 0 5 Courſe of the Arc) the Court 


9 g give err for the Dee as in the Cafe of ee 
ori. (301 Stk 6 ggg Kc Point in I. 
124 b. ſax; or i betwizt the Parties, whereupon Judgment 
en may be yiven; | Tut ef a Pronh 6f De ee 
the Name of the e As, ka 3 WU i e 4 
ü ben mne 45 2380 Nan 
» g Rep. 30. %. Tok by Ii upon Wii of er i dee a Pay 
1 levied by 4 Infant, er ih ene Lee tb avoid i Recognittunce 
2g Tee kene 8 may be 
2 Roll. Abr. viewed ard 
57505575878. Anturtent Prdef y 
— Fr) fr th A 
tion of the Court, to increaſe the L if the Court think Mz 


god ice Ar eee 149 „ me . 


en, 4s WHEN TION 36 . Denen ober us 
i Iod. 49. Huſband ib! Ion or nd. Here two Witheſſes at lea are requilite; 
Finch, ch. 38. beau] this Triat i — not 4 Jory. 180 Wit- 
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2 Roll. Abr. neſſes are required to 
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770 560, in Tine of Pdiboy the H a4 An"! 
581, 583, thatiths Banda wk m Priſon dt Bow ditto Int Frumce,. it ſh 
584, d be tried by the Certificate of the Mayet of Bam "Dur it 


yu ſaid, Mat this müſt be onderRood, When the faid Tow was 
the King's Dominions. For Matters within the Realm, by the Cer- 
1 — Mey "and due df Lunam by Ws Mouth 
of ti Kecdroer,- df, a Ouſtomi of Lomabn, mth gre 
— — the Actien; bf the Sheriffs 
whether due hach me Frivilege ef u Citizen: 5 52 N e 
of the Junger concething Records in Weir Cuſtody, when 
upon Net u Ren, 'of whether there is ſach a __— 


no; by Certificate [Examin of zhe" 
En hs the Or 3 — 
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-i To wage\ Low (Fadiare Legem) ir to take an Orth at whe Bar, | 
that he oweth not the Debt demanded of him upon a Contra © 
or any Part thereof: But he ought to bring with him 
Neighbours, or ſo many Perfons as the Court ſhall order, | 
avow upon their Oaths, that they believe he fa the Tru. Buy 
this may be diſpenſed with at the Diſcretion'of the Court. 

Nate, T the Books mention deren Compurgators , Eu. 
the Courſe in the Common Pleas to have but fx. 

But Actions an the Caſe are now brought for Debts upon —4 
Contract; and ——_ and Converſion for ele . l where tha 


— — uy he? RS ot indebted on a fimple 
— — | not wage bis Leto Wr ee 
„ le * Ui, 0191 ih has len 
* Trial by Batth is diſuſed. 8 by Ordeel e e Mi 
ae oy 


6. Trial of Matters of Lom is by the Demut 
ſci Verdicts tera" Low by tha ud wn Daw Sek a 
and U ſages of every Court, Flack g. 
a un © Sabin or miſtaken in Matter of Law, a e 
by (as Amicus Curie) may be allowed to inform; the Count, \ | mal qo 
6. Trial of Matters of * Record is to be s 
The Proceedings of Courts net of Record, be tried by a Jury. ? Rai , 


Tri by ene te ey pe nn A FE 

and of Rice, Matters of Fact are to be tried and decided . 

abr wart, far — 1 Var, Ie god. Ba 
wy 


In this Way of Trial bs Jo te e = 

m 22 et ogg: 

Jams the ey PAP | 1 C7 207 72 
Ls \ 7 an . 

1. The Pris . De ef + © 


inst a 


2 


a 
to as 
Carpora  Juratorium. Upon this Wiit' of Vemre the Sheriff ſhall, 
return a Jury in a Panel, or little Piece of Parchment, annexed. aff 4 
the Writ ; on which Account the Jury is ſaid to be in 3 RAC 
then ſhall go the Writ of Habeas to bring i 


1656. 


—̃ r — 5 wo _ 


612 An Inſtitute of - the Book. IV; 
By 4 An. ch. 16. Virtue 'of ſpetial Writs of Diftring or 
1 Iaſt. 158. b. MILES _ 2 Lande o Phe 

Ins: DINE arr 51 
Now the Plaintiff's Attorney ought to give the. Defendant's At 

ſufficient Notice of Trial in Writing. 
[By 14 G. 2. c. 175 He muſh, give ten Days. Notice ar bet, if 

*£4 b 1 Miles 1 and 

©»: Countermand of Notice muſt be at leaſt fr D ays before the intended 
Trial, or elſe the Plainif, flo Of, s if here bad bee . 


But for the Sittings in Lone or Alge, if che Defendant lives 
within Miles from London, eight Days Notice of Trial, ex! 
cluſive, is ſufficient ;' if above forty Miles there. muſt: be fourteen 


— er . dit Poel, if the Defendant doe | 
not a Phintiff may that the Inqueſt may, be taken 
De ole, and his Petition will be granted, whether the Defendant 
appears or not. [In ſuch Caſes the Uſuge is to gu into 
the Evidence for the Plaintiff and take a Verdict for him.] But if 
the Plaintiff makes Default, he ſhall be nonſuited, and the Defendant 
| ſhall have Coſts. _ [See 7 & W. 3. ch. 32. and ſor the Mit of Fro 
viſo the Catalogue of Writs, ſupra, v. 8 8 N rival 
It | ©} 
b Finch 400. 2. The urata from — to forear) Gonificth twelve 
. 108 Men ( forges Shorts e indifferent, and not outlawed or 
— 27. infamous) who are ſworn Judges upon Evidence in Matters of Fact. 
5 . £21. The Words Mae, Foe ned and n ee taken for a 


5 
2. + it}: ASS 5 I 1 


. N. B. ue, — Men ae of! any R 6 ht not to ſerve on Ju- u- 
N lergymen, In ts under fourteen Vears of Age, an 
2 ſons ſeventy Years old, Sc. are exempted. [See Wt 2. cb. 30. | 

for Perſons ſeventy Years old: 6 V. 3. ch. 4. for  Apothecortes. 7 
S8 . 3 — 85 for the County of York, and ſor the Inhabitants 
of Weſtin nſter, And ſee Nos: Pee erect Fes . in 
N ae of Writs 2 V7 tif} al 
db There is a A ee ee WL ber 

6 where one of the Parties is an Alien. 
[See 27 Eu. 3. St. 2. cb. 8. 28 Ed. 3. eb. 13. 8 H. 6. cb. 29. 18 


43 Inſt. 27, 2 Pb. Ga eb. 4.] -Butithis'i$ not ale well in“ High Treaſon.” 
H.P.C. 260. If both Parties are Aliens,” the ſhall be all Exgliſd. 


» . 
. ſpecial Jury is — the Sheriff ſhould 
—— — of Free holders, NEED 
Hawk. P. C. thonotary, in the Preſence of che Attornies on both Sides, 
165 0.4. e ſry-ight, om which ech Prey fre ot tc, a the 
the Sheriff impanel the reſ t. 
Idee 7 8 V. 3. eb. 32. For the Conſtable's Duty Fara to 
the Quarter-Seſſions a Liſt of all thoſe that are to ſerve on 
uries, Ge. See 3 Geo. 2. ch. 25. and 4 Geo. 2. ch. 7. for chuſing 
Juries by Ballot, Ge. and the Method of appointing Views, and ſpe- 
Glal-Jeoles,-apd 04-Gep a. ch. 18. — 99% RA 
ting The. pwn Comitatus — _ Pane 
tering Nn ni 
where a Peer of the Realm is a Party.] SOT "3 
F- 


My -» 


CRT OY HUT 


4 Circumſlantibus) are By-Standers to 5 An 102, 


the Wan the. principal Panel, Who Wen = 103,104,105. 
el en on oy ury, 5 ot appear; or at their ic App 1 
challenged by either Party as = of Arc We ev 5 672. 


Judge of 1 5 Erius, Ron e of the Plaingff or Defendant, * La. Ray. 


grants a a Supp to be — by 1 Sc. of one © 4 wy 
1 0 ea TOS i 


4 5 wo 

1125 1 vy 4. We 1 
eſpecially the 7 & 8 NV. z. Se LE] ny Deren 
Tales, as * a full] ry ob not appear at a, Teial at the. Bar, 


thete So out. s Writ est Sheriff, Apponare Decem Take. ,. Ay \ 1 b 
There may be C es of a Jury. Ay Cha © (Calla, nn fn 
d Ward in, e) in legal Senſe," as apjlicd &%. Jiry, 136 L. 
is an, Exception Ralls them that are. return'd to en This ae e 
Challenge is ignis (r.) to the Array and HF Pos. Challenge 
| Pinch 400, 


1 


1. A Challenge to the Array (o called becauſe the Jurors Fi bo 3b ab” 
are arrayed. and rank d one under another] is to the Array. of the 636, 637, 
2 Panel, or to the Array of the Tala. A Challenge to the þ "ON 

27 of the. principal Panel is at once to, except againſt Wy the * e 
Perk arrayed or impanell'd. A here may be a 
Gage of Challeng e to the Array, and a Challenge to the 7 5 
8 Ee, uk: in Reſpect of Partialit or De aul of "the | 

or other that made the Return of No. ury, and not in Re- 
of the Perſons return'd. Partiality e Sheriff may be by 
caſon of Kindred or Affinity to the P auff or Defendant, or if 
Dean of the Jury is return d at the Nomination of the, Plaintiff, c or 

t, Cc. His Defau{t. may be by not returning a Kyight, 

MAT: a Per of the Realm is either Plaintiff or Defendapt, \[buy the 

lenge 951 this Cauſe is taken away by 24 Geo. 2. ch. 18. ] or if 

the Array is return'd by the Bailiff of a Franchiſe, and the Sheriff 
de Exception, by 2. To the Fayour ; which is not ſo ſelf⸗ 1 

Exception, but is left to the eee This two of © 
Ed dung inted Court. fo that 
Gem » As 1 the 1888 or e the Sheriff, 
or if e Son marr e Daughter of the Ge, 
Ms 7 the Frog, ay, left to ſoch a Trial, and * 


ps Kin 8 1 take a pr 
OS Cha 27 Ag RICE Jah aach it mall ied eig r to 
Oe But where the King is ; Party, X in 2 Life, 
lg the”, Array fo Pavour, though 
Nay 85 1. A Su may N A principal Challenge. 1 — 
Man is 4 1 rs be challenged, either for a Fig! 
Cipal Cauſe 'of of Challenge ge, or for Favour. Yet if the Challen 144 55 
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* A Challenge the olga n 22 oge be ul. 


derte W return d Per emptory, Principal, ww 2 & b. 
for Reveur,-for- * 95 b. 
Kitchen 181, 


7R _ a Fenn, ke. 
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without thow 


1 „ Cut, which i in 
Treaſon N in Favour of a 


z V 


2. Principal, ſo call d, bel I's Gd rs, a ts 


ide leaving it to Triers. to the Polls 
be reduced to four Heads, (uix.) .) Pro s Br, e 


ter eee r Aﬀe er Del gan. 
Propter Honoris ReſdeFum, in t of , as — 
is a Peer of the Realm. 


Pripter DefeHum, in Reſet of ome Def, or Defwtt'; 4 
of Birth, OO nn TO ere Mr wn 


| Eſtates 1 to be of jp yo af eh, fr 12 WL rig 
2 Six Te Pant 
Ann. excepting Strangers return'd. 1 em Lin 
ales- Men be Freeholders or Iaers. of 'the County, of Bros 
Pounds a Year ; and within Wales of Three Pounds u Year. Saving 
to all 2 Boroughs, and Towns Corporate, their antient Mee of 
ng Juror urors in ſuch Manner, as bath been actuſtum d. 
4553 e eee 37 
determinable on a Life or Lives, of 
over and above the reſerved Rent, hs 


ch. A 5ol. 
12 Log ies the 2575 of La ay 


1 any Houſholder who hath Lands, Tae or Fg ate 
on e 15 
[See 2 r. 2. ch. 3. 8 H. 6, ch. 29. 4 H. 8. ch.; 
Nn cb. 74 4 .6. 27 El. ch. 6. I 


Cen er uf 


5 


4 Am. ch. 18. 10 Ann. cb. 14. 


of Jurs leg. berwix Party and 
„which extend not to the King, where he is Nigg: 
the aror ou ht to have ſome Freehold as at Common L 15 


Le . 
ral of cop eel ence, who af the Time of ſuch 
| as a Yuror in à 'crvil js ld, 
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616 Au luſtitute vf the BOI 
« Terms of v Bwjdence, ¶ Evidentia) is generally wwe for! (ome Proof either 
r v. by Writings or Mitneſſel. ; {45 Hob mot a baum ai ad wits li 
Inf. 283. . This Word Evidence doth not only contain Matters of NG 48 
Deiters Patent, Fines, Recoveries, Inrollments of Bargain and Sale! 
Sc. and Writings under Seal, as Charters and Deeds though ths 

Sen is Bretten ff) and:ather Writings'without Seal; as CoortsRils, 
Accounts; Letters, Ge. which are call U Iyfirumients ;) but ift larger 
Senſe it containieth'alſo' the Teſimony of Witneſſes, and other Prof 
to be produced und given to the" Jury; fot finding the Ifſue-joirt® 
betwixt the Parties, It is call'd Evidence, becauſe thereby the 
Point in Iſſue is e be made evident to Ane Juryr If nd to- 
e urds ſuch Evidence, it is alſo call'd\ Bvidence· in degal Underſtand! 


ing;*though: not it erin Speech. D 243 n Num ee 
here the Evidence proves the Effekt and Subſtance che nme 
it is good. mod amt £03 to Þ1 KUL &'N 5 ziving 


5 1. As to Writings. 

TRI hei Gene As of Parliament may be geen M. denen dd 

Pais 079.179, wee Hot to be pfeadedl. And of thee the printed dae be | 

Oo” Evidence. A private Act of Parliameriti in any Caſts! 

1 Su. 446. good Ide Pi t. in any aſs 
to be pleaded; and the printed Statute is not allewedas — 
tho in the ſame Volume · with the general Statutes printed by the 
King's Printer; but a Copy, whether printed or written, enumihed 
byl Recbrdd er Parlidmierit-Rol}, and proved to b&a'true- Topy,>is! 
ſufficient Evidence. I eb of en Hu 


© g Rep. 311 * Records and Inrollments prove themſelves, and cannot be proved 
10 %% by Witneſſes. The Copy of a Reæcùrd or Inrollment may be given 
2 Roll. Abr. in Evidenee, being ſworn to be a true Copy. No Razurs ſor Imter- 
574.575.576. lining nal de 3 in a Record. But the foreſt Way i h er 
OED * opt a Record under the Great Seal, or under the Beal ofthe). 
1 Inſt. 128. do prove a Record upon Nul bicl Nerord pleaded; and then 
4 b. the Exemplification of a Record may be offered in Evidence; if the 
28 4-4 whole'Record;"not à Part of it, is bled. But if one takes 
Pais 166. 4 Copy of Furt. f Rerord he muſt at leaſt take out ſo much 

2 "he Matter in Queſtion,” and: males Outh that thore is 

ore ft that edcernb dhe Iſſoe], but Qwi If his i TuffickntP* 

Dy 3 & 4 Ed. 6. ch. 4. 13 El. ch. 6. % "Bxemplipoatini 

the Inrollment of Letters Patent 1. the Ger Seal — be ſu 4 Malen. 
tobe pleated." Hd ſhew'd "forth in Ct. o2 2067 4 
'1 Inft.225-h. The! Letters Pateritthemſclves were to gh Comm Lew) 
$10 2 N — — t an fo 0 e. 
E 1 In citrus, and us; LR. 6630 th 46 Jo = 
Be 5 5 23 Bl. ch. 3. 1% . ch 5. 

Fings and Recofih ape of '4 r dag ny Ae 
© Trials per if Mien Comittori Recovery may be given in Evidence, tho 
Pais 167, 209. jt js not under the Great Seal, or Seal. of che Court, and — 

vouching the Roll of the veiy- The Part! — Wins 

Evidence that there is ſuch a Fine. But again it is ſaid on nn con- 

trary, that the Fine muſt be ſhew'd with the Proclamłtions under 

Seal, and that the Cyrbgraph or Indenture will nor be ſuffioent; 
[that is, where the Fine with Proclamations is to be a Bar to a 


Stranger, there muſt ined Copy from the Roll of the 
Fine and 1 Proclamations. | 


— — —— 
» Probationes debent eſſe evidentes," perſpicuar et fariin reli; I Iuſt. 9 


Po 


Har . Laws of England. 6157 


4 An Inrollment of a Deed proves inſelf, the Court being certified 

of it by a Copy of the Inrollment, examined and atteſted upon Oath. = 
Inrollments ought to be credited, the Deeds being firſt r 

to be the Deeds of the Parties before a Maſter in Chancery, if 

led in the Chancery ; or before a Judge of the Court whe i in | 

rolled. The Tranſcripts too are made by Officers of Truſt, 

the Incollment of a Decd, which needs no Inrollment, or- hy, TI per 
the Eſtate, doth not 2 by it, is only Evidence to ſome Purpoſes, *** 9206. 


and when it can be ed to a b ne th 

was fuch a Deed, v chi loſt 2 W 

5 10 Ann. ch abt ate argain) and Sale fte v . 
pleaded, a. Copy. of "is br ent thereo * . 2 by * 


and proved Oath to. be 4 true by, 13. as good 

8 original . of Bargain and Sale. ¶ See „2. 
cb. 26. 5 Ann. ch. 18. 6 Anm. cb. 35. 7 Am. K 20. and 12 
Ann. Seſſ, * cb. 1 4: where pry van: of Popiſh Patrons, &c. 
1 Geo. 1. n ee, e 
thereof, are Evidence. * 
l Copy of a Conviction upon an Indieiment. is not ſufficient Bet: 
dence ſingly by itſelf in an © Action of Treſpaſs, for the ſame Af. *Terms of 
fault and Battery, but with other Evidence it may. [Nu.] An. ex- — 55 
preſs Confeſſion upon an Indictment is full Evidence ; not an im- Trials per 
plied Confeſſion, where the Defendant ſubmits . a Fine, rather "i toes 
than contend with the King. 

A Record of an inferior Court "3k been rejected i in | Evidence, par 
the Party has been put to prove, what has been done in the infe- 
rior Court. So much of Evidence MATS, a8 nk come under 
the Head of P Writings. We 

-»Copgerning, Deeds Writ not of Record, 

Every antient Deed proves itſelf, where Poſleſſion i is gone ac-* 1 6 b. 


cordingly.; an ; and tho! it has no Seal on it, or tho' the Execution of 1 f, eg 
it cannot be proved. But later muſt be proved by Witneſſes. Pais 166, 
If the Seal is broken off, yet the Deed may be 170 in Evidence, 2 232, 
If all the Witneſſes are dead, the Hand-yriting one of them muſt ** 
be proved. A Deed cannot be proved by af Capy, for the original * » Int. 225. 
Deed might be interlined, razed, or not ſufficient in. Law, or not ca 7 — : 
ſealed or 3 J in: Caſes of ther Dies as where the Deed Trials per 92, 
was burnt, &c. the N iſcretion allow a xa 
to be proved by Witneſſes . A Copy, of a, med dre allow 
Pere The Defendant t has the Deed, — wall uce it, upon 

otice. If an original Deed is in Being, TE Lars „the Coun- * 1 Lev. 25. 
terpart cannot be produced in Evidence; otherwiſe Fe the Original gee 
cannot be procured. Nay, a Copy of a Counterpart of a Leaſe, Salt 797. 
the Leaſe being loſt, has e ee e of a Deed * :lot. $52.b. 
is no good Evidence, without ſhewin . E Deed itſelf; unleſs it, „ 
can be proved, that there was ſuch, a Deed in Being, and that it i is » £46: 108. 
loſt. There cannot be an 1 of a —＋ of a Deed, 3 21 
though the Copy is inrolled. Vritings not of Record, as 421 Trials per 
Books of PORE where Legion and . are entered, and d Pais 231. 


3 OM » 


— wb 
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An Inſtitute of the ; BOOK IV. 


— 2 cw 


fach Paper-Books cannot be eemplified under the Great Seal, or 
other Seal in Courts of Record, but the Original muſt be produced; 
for a Leiger-Book itſelf is but a Copy. Therefore it muſt be 
abſurd to offer a Copy of a . Unp e Letters muſt be ſhewed, 
- 2 Roll. Abr. not a Copy of them. A edrgrer wn by a Herald at Arms, 
Tan , for one that chairs to be Heir, Ge. will pot be accepted as Evi- 
Pais 165, dence, without ſhewing the Records or ancient Books from whenee 
218, it was taken. A Regard will be had to very ancient Books. But 
a Copy of an Inſcription on a Grave-ſtone has heen admitted in Evi- 
b Trials per dence, to prove a Pedigree. A Charch-Book ought not to be al- 


Fain 180. lowed in Eyidence. [Bat a _—— or A Copy or Extract 


1 Cro. 411, thereof, proved to have been examined, and to be a n is 
e Trials per goes be Shop-Book is no Evidence after a Year. |See 7 Ja. 1. 


Pais 173, ST 
xn 73. cap. 12.) 


873. ear.] The Book of © Domeſday brought into „is good Evi- 
3 285. gente, to prove Lands to be antient Bemeſne. An Almanack has 


8 C.745. Wer tyre | AEN | 
1 , en e e torug doo dr 
Kaym. 84 Proceedings in Courts not of Record, as County-Courts, Hundred- 


Courts, Courts-Baron, &c, may be denied, and tried by a Jury. 
They cannot be proved by the Rolls, but muſt be proved by 'Wit- 
neffes ; and then the Rofls may be Evidence too, A Copy of the 


Court-Rolls of a COS regularly will not be admitted in Err 
5 Lit. 75. dence, * though Copies of the 'Court-Rolls are the only Evidence, 
in Point of Altenation, concerning the Tenements of Copyholders, 
The Court-Rolls themſelves muſt be ſhewn. But there hath been 

Trab per an unſettled Practice in this Caſe, > the Judges having allowed Copies 
Pai 178,228. of Copyhold A dmittanoes to be e, in Evidence, where the Nolls 
have been in Being, as well as where they have been loſt. [And this 

ſeems to be the preſent Practice] If Copies of Court-Rolls are 
ſhewed, to prove a cuſtomary Eſtate, the Enjoyment thereof alſo as 

ſuch, ought to be proved. n Motion a Copyholder hath ob- 

tained a Rule, for the Steward of a Court-Baron to grant Copies, 

and that the Court-Rolls may be produced at Trials; becauſe all 
the Tenants of = Manor have an Intereſt in the Court Rolls. But 

15 +" * a Bog Deen HUTT? As PPP GT FERC Rn 06 "1 
EM crab ay A Bill by a Complainant in the Court of Chancery has been al 


Fai 167,64, red as Evidence againſt him, but looked 7555 to be but flight 


7. 208, Evidence [Qy.*] A Defendant's Anſwer is Evidence againſt him- 
234, 939+ elf, though not againſt others [unleſs NT Claes under him] if the 

z Chanc, > ere | 1 cy | 
R — is 1 2 2 been filed. Depofirions of Witneſſes — Chan- 

A. betwixt e Parties may be accepted if the Witneſſes 
> 21.4. Ray, are dead “, proving the Bill and Anſwer filed *. A Decree is no 
1166, Evidence in a Court of Common Law. [ But N. if * Decrees as 
\ $0105: 14%: well as Sentences of Eccleſiaſtical Courts, have not been often ad- 
S.C. mitted; and if made in a Cauſe where the Court had a compe- 
* 2 Mod. 231 tent Juriſdiction, it ſeems to be abſurd: not to admit them.] An 
. Affidavit made before a Maſter in Chancery, is not to be allo 


ww” * 


.. » Ro 
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Car 4. Laws ef England. 


as Evidence, though the Party is dead; unleſs one can make Oath; 
that ſuch an Afidævit was made in his Preſence; it may be al- 
lowed as a Note or Letter. Afidgvits may be read in Courts upon 
Motions, but not upon Trials. See 5 Geo. 1. cb. 24. to prove 
the Bankruptey, 5 SLE it 

* Depofitions in the Ecclefiaftical Court cannot be given in Evi-+1 - 
dence z [but N. if this muſt not be underſtoad, if taken ina nps N 
where the Court hath no Juriſdiction, as in a Cauſe relating 'to Trials per 
Lands or the like] but a Sentence may in a Cauſe of Tithes, Ge. and P* 157-217 
the Sentence may be alledged ſummarily. {See 29 Car. 2+ ab. g. as ; 86. 65. 
to Evidence «ory ere and Cutacies by the 961. 

as to 


ae Book, &c.] A“ Probate df a Wi tate * 3 Ball. Ar. 
be admitted. But if Iſſue is taken upon it, as that the Seal is Nin per 
forged, or that there was Bona Notabilis, it ſhall be tried by a Jury. Fah 193.211, 
A Will, under which Title to Land is made, muſt be 8 
not ; Proceedings about it in « Trial yer 
the Original cannot be found. 2355 
Yet i examined Copies of the 
3 Yor + 10- - 

= o 0 b | 3 
otherwile it is not An Ac- ng 


- 


KS W. z. ch. 7. If any Per make a falſe or double 
——4 of a Memker —— Jet Jon forfeit fot to be K 
vided betwixt the King, the Poor of the Place, and the Informer, and 


be P i ve in Evidence the Book of the 
Tee 


2. Of * Witneſſes, 
' Witneſſes cannot 


| muſt ſwear 
Trath of what they wy 


remember, or to the beft of their Remembrance. [The Oath uſually 


1— EO II 


„ 14 ot 7 I TY: p * ” . 
225 Ibid, 


3 admini- 


9 


e — — — Gen 


Asp Inflitute of the Book IV. 


admmimiſtered to Witneſſes, is general, ro ſpeak the Truth, the whole 
Truth, and nothing but the Truth : But a Witneſs may teſtify to the 
beſt of his Remembrance or Belief, in Caſes where, from the Na- 
ture of the Thing, or the Length of Time ſince the Tranſaction, it 
cannot be expected he ſhould be more poſitive ; but as to what 
he has heard, unleſs it be from the Party himſelf as Evidence 
i e him, ſuch Ono! ure v in general, is not admiſ- 
„ Iſihle ß 
To a Jury one Witneſs is ſufficient. - Dub if a Witneſs i is 1 
li. e.) attainted of a falſe Verdict, or of a Conſpiracy, at the Suit 
of the King, or convicted of Perjury, where a Pardon cannot re- 
2 Salk. a ſtore his Credit, See 5 El. ch. g.] N. if convicted of 'Perjury at 
. Common Law only] or convicted of a Præmunire, Forgery upon 
the Statute of 5 El. ch. 14. (not upon the Statute of the 1 H. 5. ch. 
| 3.) or convicted of cheating at Cards and Dice en the Statute of 9 
« Hob. 81. Ann. ch. 14. or convict of Felony, and not * pardoned, (A Burning 
f . 4 of the Hand upon Conviction, is in the Nature of a Sande Ten 
Ce b. b. See 18 E cb. 5. ] or if one by judgment bath loſt his Ears, of 
5 If 219, Mood in the Pillory. or Tumbrel, or hath” been ſtigmatized, or 
— 42% branded, or whipt, Ge. [N. unleſs the Judgment be pro Cri- 
* 2 Salk. 689. mine -falk, as for Perjury, Forgery, or for ſtealing,” or the like; for 
l Render, en it is now generally agreed that it is the Crime, and not the Puniſh- 
Demiſe of ment that makes a Man'infamous;} All theſe ought to be ond 
. from giving their Teſtimony while the Judgment is in Force. 
C8. Hi. T. the Record of theſe Convi: y Adio or Attainders muſt be Praboced in 
25 G. . Court. You ſhall not be allowed to aſk the Witneſs any Queſtions; 
to accuſe himſelf of any of theſe Crimes. You may impeach his 
Credit by other Witneſſes as to his Character and Reputation in 
general; but ſhall not be admitted to make Proof of particular 
Crimes, whereof he never was curing] ; for this is not a proper 
Time for his Trial. 
5 1 Inſt 6b. An Infidel (not a Jew, for he mull be Nom on the . Teſta- 
3 Inſt. 108. ment) one of non-ſane Memory, or not of Diſcretion, a inte- 
h 15 vs * 2 in the _ d Wife for or againſt her Huſband, kl wo 
3 Cro. 488, becauſe they are but one Perſon (except in Caſe of Treaſon, and as 
1 Vent, a6. the Wife, upon the Statute of 3 H. 7. cb. a. for forcibly taking 
244 away and marrying her) che Party to an uſurious Contract againſt the 
_ 116. Uſurer, in an Information upon the Statute of Uſury, ought alſo not 
i 27 6 to be heard as a Witneſs. But an Infidel, that is, one who is nei- 
ante. ther Je nor Chriſtian, ac to the later Determinations, may 
be admitted to be a Witneſs.] 12 Chancery, where a Witneſs at 
Wos. the Time of his Examination was * diſintereſted, and he aſterwards 
288, & +Hecame intereſted; and Plaintiff in the Cauſe; his'Depoſitions were 
as 14, Bay. allowed to de read. But . if in 1 a Caſe they can be read 


| 8 at Common Law. . 


1 St. 1. A Grantee, who a bare Troſtee, is a good Witneſs to prove the 
| a Ray. Execution of che Deed to himſelfrt. 
2 This. If the Obligee in a Bond kb the forviciog dibGribing 


1 Str. 34 Witneſs his Executor; in an Action Ke by him on the Bond, 
though he cannot be examined himſel Evidence may 'be 
admitted to prove his Hand, as a Witneſs cad in Law. [So if a 

2 See. 833. ſubſcribing Wixneſs becomes infamous n 


n. K inſmen, 


Ca 2 


pr 


"Low fe Benn WU 62 


tho never ſo near, Tenants, See Mee O ua 6b: 
ales Attornies, one of the Jury upon Trial, one that is Bail. to 5 wh Abr. 
the Arreſt, not to the Action, and al others that are not infamous, . 


Sa 
or want Underſtanding, or not Partics in Intereſt, may be Witneſſes.” * * 


-& be admitted to prove 'a Will, 171 
bot fans her Te hath received hi Dey, Oe cle AST: 
D | F 6+ & A © 


& 2. cb. 6. For avoiding and putting an End to certain 

ions relating to the A nal. poem ty ng #19, gue 
ing real Eſtates.] Kinſmen, Servants, &c. may be ts; NE 
their "Credit ſhall de left to the Jury. [See 7 3 
1 Gro. I. cb. 6. 8 Geo. . cb. 6. Concerning the { eien AER: is 
tion of Quakers.) ! 

A Witness, laying « Wager, that the Party for whom he is to 
be a Witneſs, will er l. Cauſe, ſhall not make him incapable 
to be a Witneſs, n by ſuch Art no unwilling Witneſs could 
be made uſe of, 

An an Action againſt the Hundred upon the Statute of Winchefter, r Roll. Abe. 
the ee may be a Witneſs for himſelf. If a Maſter de- 5%, 66. 
to his Servant, and his gerung is bisl, bo a 
be udiniticd e. prove the Delivery of e Money to his Setvant, 
tho' the Maſter is Plaintiff in the Action. .) For he might have 
had other Witneſſes, to prove the Delivery, A Leffor, that lives 
out of the Hundred, may be a Witneſs for the Hundred ; for his 
Tenant of the Land the Contribution to the Loſs by Rob» 
bery, if a Tax is | Hundredors, tho' they have no Lands, and 
pay no Taxes, cannot be Witneſſes for the Hundred ; becauſe when 
the Money recovered againſt the Hundred comes to be levied, | 
be worth ſomething; and becauſe they are compellable to Watch 
and Ward  Sojourners, Servants, and thoſe that receive Altms, may 
be Witneſs, 


Marv to give * 3.147 231, 
cer e n 1069. 


be p „er not. yoo, He it is IA * 


them. [See's . C. I. ch. 71 1 An. cb. 18 
B. 1. ch. 7. ante, Concerning the Accounts of 


Overſeers of the Poor, and y Rigs 


n ere ee Wie be tees Pact bf the rs 
r ele (6.1 hes n *** 
. 316. 
X Coin, oo rig e 3 ain 
— if Jer d w 1 | 
* The * Ng enact be Wie eg 2 1 Abe, 


dane in a Camry ma in Evidence to a 646. 
Jury: pack de from thn ler nan. 


r Je 
9 n NY 
dence, if there is no betwixt the Plaintiff and 1 Co. 544. 


t, However a cen muſt not be taken as to Part . nals per 
only. W 
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She th. Aa 
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* . 5 Tee of * 5 "Book IV; 


- ai. Aalth. 


or GS, © . Putin . proves, a os and. light Pr 
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but ſaid at the ſame Time that he had paid it, the whole ſaying muſt 


be taken together, 
If a Witneſs is not aple to travel, aJ way excuſe his Non- 
here a Witneſs cannot 


+'- © appearance, and certi his Examination. 
be preſent at the Tri by the Conſent of the Plaintiff and Defen- 

dant, or by Rule of Cont. e eee e 

ties at a Judge's Chamber 

« 1 Inſt. 6. b. * Oudawry jn a perſonal Afon i no Bceptionagrinit Ming. 

tho! it js iſ a e. 0 1 Pugh 2 + 

C % 7 4 pane out: 0 

3 Cro. 522, N n &@ Witneſs (being. tendered em- 

549. 2 F 2 2 567 pe no reaſonable 1 Ley, make Default, 
Hall ;forfert to. the Party grieved ten P s Damages. 

745 29 Car. 2. ch. 3. "A Devie of Londs hes a le in the, N 

T ubſcribing n 

ig: criminal Cauſes * a Witnebs colubes to appear pon a Sub 

FK fana, the Court may put off the Frial, and: an Attachment 

55 , againſt * his Contempt. [See 7 8 8 3. cg. A. 


N K. 2. ab 
See what Evidence by Writings or Witneſs may be admitted upon 
rn, ecial Iſſues, 2 Roll, 47 676 to; 687. ir pwr ag 
ch. 15, Nelſon's Low of Evidence per. Tat.: 1 
In many Caſes by: Statutes Evidence ; do on oe 0 
the 2 Iſſue as yy oblerved. {56 of Mien ants 2 
Evidence and Witneſſes, cb. 5. poſt.) 
Many Times, Juries are W eee "with ochen Miter, 
> 1 Inſt. 6. b. by » Profum 721 whereof there are three, Sorts, (vis. ) e. 
» And Ag. 
* 1 Inft. 6.b, © Violent is often full Proof ; 8 run. through che Body 
373.8. K b. with a Sword in a Houſe, whereof he inſtantly dieth, and it was 
proved by a Witneſs, that one was ſeen to come out of the Houſe 


with a bloody Sword, and no other Man was at that Time in the 
Honſe, 80 if all the Witnefles to a Deed are en continual and 
uiet Poſſeſſion is a l Truth of it. But the 

d a of the Hands wad 

Bond, and it 

Karr by the Bond, and it 

. EN for many Years, [for 
We 1 70 the Money was 


: 
: 


bed og rear Yu and 


for 275 laſt No that is due, all 


Acquittance for the laſt Year. Fo 
where an abſent Perſon be 


> at | to one in Remainder, Reverſion, CES 
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* * A Wrong ſhall never be proſum'd. 3 41134. 242.6 
No Proofs on, al be admitted againſt the — an * * 

e N gr general Rule is otherwiſe. 0 
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* Fire, or Candle; aha — with Lane of the Court. They 
__ not to be allow d to ſpeak with any oh unleſs with the 
_ Bailiff that attends them, and with him only after pr og 
A their Verdict. | 
s erb. FVerilict (Vere dium) is the Aibwer of the b e 
Matter of Fact referred to them by the Court upon the Iſſue. 
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becauſe it ought to be kept ſecret and privy from of the Par- 
= iry om, th Ul i is affirmed in 1 — But . Ved" ay 

Ae Verdict; and tho' they found for the Plain- 
Fly he privy may find for the Defendant 
as red wee by their f ick Verdict. Aſter the Verdict is re- 
corded, they cannot vary from it ; but before it is recorded, they 
lee from yy | 
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The. nt, by entring Nun ormatus, Cee Ps ws 
* W A a Stay & till a Cernin Time, 


e Charges, where the Action is jur.. owl 

theſe, Caſes, where — — is fo Txial, or 

4. — and Datnages oriy ure tb be recovered, arid nqt 

— . there muſt be a Vrit of Hiquir of Damages ext, he. 

| Sheriff, or His Unden«Sheriff;30 of which the, Plainfff is 

ton give the Defendant: Notice, and of the Time and Plkce ofthe 

executing the ſame- The Sheriff hereupoti ſumm a. Jury: of 

c 98 413. 4 7 or Hof eee it the Tonſtaine Praftice 
. to have twelve u ury, mot the is not menti 

tee in the Writ] (which =S —— — 

makes a ny on the beg, in order to] final Judgment and Ex- 

ecution. ib 0 a0: „ funf won n nh wire” Sang) 

2 Str. 902, eee to 

1245, 1247. confeſs 4 Judgment, and no Attorney for [Defendant is 

| preſent td ſubſeribs the Warrant; the Court will 6b aßde the 

ment ſuppoſing it to be obtain d through” Force r Fear. N 
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the Defendant Eat inde ſine Die. „See 3 A 1. 5 84 — 
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4. Judgment may be given \ppos Trio of-the\lfue,: ak 
the various Methods of Trial above-mention'd, where the Jury,upon 
the Trial having aſſeſſed the Damages and Caſts, the Court. gives 
E re Es 
r 0 0 % eu. Ad. as oak, u a  [.0! 
> There may be a Stay rider off J judgment, on: Mnt af due 
Notice of Trial? or becduſe the Plaintäff befor the 1 
the Jury, or for that the Record differs from the Dead pleaded. in 
ſome material Point, Ce. or you may arreſt Judgment for that which 
may appear upon the Ive Rolly a ag for ſome muteriat Defect in 


Pleading, which is Matter uf Subſtance, tho! there) ib: Verdict. 
But ſer 4 Geo. 2. cb. 13. f.] T | 
udgment, i is to ſhew Cauſe why Jud 


| hut an Time before Menn Ggped - xv. : 
—— ny, ole for: final Judgment IM 
in the Common Pleas, but you ſtay 2 ſame Time — che | 
| King's Beach befare you . be Gena or 
Da not reckoning; Sunday. WIE: th 
lere all Matters of Fac muſt be Gade ras out by by. Alu, She 
a9 Car. 2. ch. 5. be ll e Where the 
Pr vita Sar Ver td be ll ot bs N 
An the Common Law the Judgra.inay/aimend: the. of : Rep. 156, 
Clerks in their Judgments, or. any Part ee — $: 
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15. 8 B. h.2. 18 El. cb. 5 4 Ja. 1. . ch. z. 586. & M. 


kT | Tos N. 3. ch. 11.] which laſt Statute Coſts of 
3 hone in ſev @ eee e ce 
fendants, and one is upon Demurrers; if judgment is 
affirmed- fot the Defe L =. 


; 
pon a Writ of Error, 3 H. 
ch. 10.) In Male, and in Debt upon the Statute AR Men . 4 


the ſingle Value or found by the Jur 8 


Nobles; in all Suits upon Writs of Scire Facias, Probibition, wilful, 


. 22 oſts than 
Nr . 1. ch. 16. In Actions on the Caſe for Words i no more 


certify,” That a Battery was proved, or the Title , ele Lan im 


and malicious Treſpaſſes, certified to be ſuch. See: alſo 4 An. 
ch. 16. For Coſts upon Inſufficiency of Matter in Demurrers join'd, 
at the Diſcretion of the Court, and upon a Verdict on any Iſſue in 
a Caaſe, where there are ſeveral Matters pleaded, unleſs the Judge 
certify, [that the Party A Cauſs 10 e n Matter as 
mor be found againſt him. 

2 El. ch. 6. In perſonal Aeon, in the Courts af Weſtminſter 
3 — or Battery) if the Judge will certify, that the 

does not amount" 1 408. or above, the Plaintiff ſhall 

es, but leſs at Diſcretion of the Court. 


* Cofts than Damages, if the Damages under 40's. 
By 22 & — N 25 Aalen 4 9 4 
= Battery, and other perſonal Actions, where 


in Queſtion ,' n mne Coſts than Damages, if the Jay fas fud the De. 


mages under 40s! [But ſee 8 & g 3. cb. 10ũ. ]]] 


Ses 11 & 12 J. z. cb. g. Which extends the 22 & 23 C. '2. 


Cb. g. i beſore-mentioned to the Courts in Wales, and the erz 
Palatine of Chefter, Lancaſter, and Durbam 


1 
19, 342+ 


e 2 Inft. 269 — Note, That ad tte dork Ius Dd 


10 Rep. 116. 0p: treble Valdez c. where Damages before were given, there the 


No Coſts againſt the King; [See 24 H. 8. cb. 8.] nor 
Pauperii. [See 11 H. 7. ch. 1a. J a 


— L 


11 591} 2a)" 
or ts ed 


Executors or Adminĩſtrators; nor uglinſt one iat ſues 4 
2 treble or double Damages or Coſts 


given; 
as by'7 Je. 1. ch. S. 21 Ja. 1. ch. 12. There are double Coſty 
3 and other Officers, where Actions "ate = 


brought againſt them. By 2 V. & M. Se,. 1. cb. . Treble Na- 
and Coſts vpon u Reſcaus of « Diſtreſs for Rent, Ge. double 


upon a Judgment after a Verdict affirmed e 
— . eb. 2. 


. Plaintiff ſhall recoder his double and treble and Coſts; 
and the Coſts being Parcel of the Damages ſhall be doubled or 


trebled. But ble or treble Dama markers eh 
recoverable, ' there 


tiff ſhall recover thoſe Damages only and no Coſts, unleſs the 
Coſts too are the Statute. 1 | on MM as © has 


IC e eee [86 N or 

. J ne B13 21}6.4 ral 

_ i H. 8. ch. 156. . that ſues 4 Polos Puapers [Se see 
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tbe Out ſhall. ban e395 

9 * on Tit, a Tit. Do- 
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See 2 H. 112, 2: 
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CHAP. 4. Laws of England. X | 729 
X. Aſter judgment eb. of Execution doth begin 1 begins Of Execution. 
where the Action doth end. 


A 
* Execution is the obtaining of aQuial Poſlefſion w any: Thing AC- 1 Iaſt. 154. 
uired by judgment of dg At Common Law, where a Subject: Int. 394, 
ued Execution upon a Judgment for. Debt- or. Damages, he could 1 99 
not have the Body of the Defendant or his Lands in Execution, (un- Finch 470, 
les in ſpecial Caſts) but only his Goods and Chattels, and his Corn 7. 
and other preſent Profit that grew upon his Land: For this Reaſon 
he had only a Fieri facias to levy upon Goods and Chattels; anden 
Levari  factas, to levy the Debt or Damages upon the Lands and 
Chattels. Both were to be ſued out within the Lear. But no, - 
Execution may be otherwiſe. by Statutes (via.) by Capias ad Sati-—tl. 
 Faciendum in many Caſcs againſt an aog Heid the 
Future Profit of Land. ml 
Execution i is either in perſonal, real or et Afionni; , | 


1. In * perſonal Actions, Execution may be three Ways, 155 ere 
By Capins Satiefactendios, Elegit, ond: Fieri prays * ann} 5 Rep. $6,87. 
1. 50 3 8 93- 

1. By Ca. $a; or by Capias ad Satiefaciendum * to impriſan the © See of Wric | 
Body after Condemnation till Satisfaction. It lies not againſt Peers . 8 
of . Realm, or their Wives, except perhaps in ſome ſpecial Caſes 
nor againſt Executors or Adminiſtrators for the Debt of the Teſtator © 
or Inteſtate, except a Devaſtavit is returned; and then a Ca. Sa. lies 
againſt the Body, or Fier: Facias againſt their Goods. Regularly 
it lies only againſt ſuch Perſons, againſt whom a Capias doth. lie at l 
the Commencement of the Suit. {See 5 & 6 M. M. cb. 12. An _— 
Act to take away the Proceſs for the Capiatur Fine in the Catia. | iy 
Weſtminſter.) . | 

If one is in Execution on a Ca. Sa. no other Execution can be 
ſued againſt him, his Lands, or Goods. But, k 

By 21 Ja. 1. cb. 24. The Par at whoſe Suit any, Perf v ſhall | 
Aland charged in Execution for Debt or Damages recovered, his Exe- © 
cutors or Adminiſtrators may, after the Death of tbe Perſon ſo 5 — 1 
in Execution, ſue forth new Executions againſt the Lands,. Goods, © 
and Chattels of the Perſon deceaſed. Howbeit this AS fhall not extend 
to Lands ſeld Bona Fide (after the Judgment) hen the Money raiſed 
_ is paid, or ſecured to be pers to Creditors in Diſcharge of due 

1 1 
_ [See 1 7a. 1. "6h. 13+ infro, SY the Statutes concerning fare 
55 78, * See alſo 32 G. 2. cb. 28. for the Relief of Priſoners 
in Execution, not charges. with. more than the n 1 one hun- 
dred * 5 


143 


it isa judicial Writ given by Statute, cither upon a4 laſt 289 b. 


1 80 5 Nee ee e eee in any vn. 2's: 
enn For. | | * a agg, ef, 


— — 1 43 ** 


_ lth. I Y 89 3 th 


z Eres of ful ot fs Up © 

Juris alu in executione ; \ 
rum oft latam off com, 2123 4 i 
Executid' jutis non haber d. 1 Inſt. 289. b. | | = 
| Ea gue in cia mftra rite ada ſunt, ali au denandari d. 2 Iaft, 84, 


7X By 


An Inſtitute of the Book IV. 


By Weſt. 2. or 13 Ed. 1. ch. 18. He that reroveretb a Debt or 
Damages, or upon a Recognizance, in the King's Court, may at bis 
Election have a Fieri Facias of the Goods and Chattels of the Debtor, 
A Writ of Elegit to the Sheriff, to deliver to him all the Chattels 
the Debtor (except Oxen and Beafts of the Plough) and the 
oiety of bis Land, by reaſonable Price and Extent, fi the Debt 
it levied. | 0 4 n . 

* 2Inft. 305. * Executors and Adminiſtrators of a Plaintiff or a Recognizee, or 
Succeſſors of a Cognizee, have this Election, though not named in 
the Statute ; otherwiſe of an Aſſignee. [See of Scire factas, infra.) 

» 2 Inft. 3956, Though the Sheriff is only mentioned in this Act, a Serjeant at 

4 Rep. 65 Mace, and every other immediate Officer to a Court of Record, is 
included by the Equity of the Act, who by Precept in the Nature of 
an Elegit may extend Lands, &c. , Wi 

Where there are two judgments, and the Plaintiff is in Poſſeſſion 
by Virtue of an Elegit on the laſt Judgment, yet the Plaintiff in 
the firſt Judgment may afterwards ſue out an Elægit upon his firſt 
Judgment, and have the Lands delivered to him, and ſhall recover 
the ſame from the Plaintiff in the laſt Judgment, though he had 

62 nay We Land, only ſuch Land is to be underſtood, 

. which the Defendant had at the Time of the Judgment given, or of 

397. the Recognizance acknowledged, unleſs his Land hath before 
conveyed away by Fraud to deceive Creditors. I fay, at the Time 
of the Judgment; that is, where the Action is brought in Reſpe&t 
of the Perſon, not of the Land. But if an Action of Debt is brought 
againſt an Heir, and he alieneth hanging the Writ, the Land, which 
he had at the Time of the Original purchaſed, ſhall be charged. 
[See 3 V. & M. ch. 14. infra.] By Virtue of theſe Words the Moiery 

a 2 Inſt. 306, of the Land, the Sheriff may extend Lands in antient Demeſne, 

397- a Term for Years, an Annuity, Rents, &c. The Sheriff may ex- 

4x 7. tend or ſell a Leaſe, becauſe it is a Chattel. But Copyhold Lands 

Rep. 105. cannot be extended by Elegit ; for it would be prejudicial to the Lord, 
Rep. 171- if any Stranger ſhould have Intereſt in the Lands holden by Copy 
888. Without Admittance of the Lord. The Plaintiff may have Exe- 
2 Cro. 78, 79. cution againſt the Body, Goods and Chattels of a Copyholder. 

| [See for the wn of binding the Property of Goods, 29 Car. 2. 

| ch, 3. infra. | | f 
© 4 Rep. 74. By e Price and Extent,——* Price refers to Goods and 
2 haf. 206. Chattels: Extent refers to Land. And this Appraiſement and Ex- 
1 1d. Ray. fent upon the Elegit muſt be found by Inqueſt of 7welve Men re- 
346, tu of Record. An Obligee cannot pray, that the Extenders 
th ſhall take the Land, &c. at the Rate at which they appraiſe them 

in an Elegit; but on a Statute-Merchant, or Staple he may. The 
Goods are not to be /ſo!d, but are to be delivered to the Party at a 

Hob. 58,59. reaſonable Price upon the Appraiſement. * If upon an Elkgit there 

2 Cro. 338, js only Execution to be had on the Goods, becauſe there are no 

339 226, Lands; if it happens that the Goods are not ſufficient, the Plaintiff 

2 Id. Ray. may have a Capias. For here the Elegit is in Effect but a Heri 

„ Jacias; otherwiſe if Lands were extended. y 

2 Inſt. 395, Till the Debt is lævied.— Yet if the Party pays and ſatisfies the 

x 8 395- Debt of Record, he ſhall enter into his Land. And ſo the Tenant 

2 Rep. 67, Of the Land may enter, when the Tenant by Elegit W 194 
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the Extent, or Receipt of the Profits or Rents, YES 
an Extent, upon the Statute: For he muſt bave a Scire facias, 
If the Chattels are fafficient to pay the Debt, and i appeareth a 
to the Sheriff, then the Shertlf ought not to exten the Fon 
Before the Extent is filed, * The Court may „ 
Writ, and grant another, if they find any Frandice Dartality | bad 718. 
An Ekgit lies in Wales, &c. for that the King's Writs run not in | 
Wales, oe. is to, be underſtood of Original Writs. | 
5 B. 2. ch. x. Of Purchaſe, B. 2. ch. 3. 
And the Catalogue 9 4 1 a, verb, Elegit, 32 H. 8. ch. 5. 
For Remedy where r 
2323 andthe Expoſition of tha 1 M. 28g, 5. 290, 6. 
2 Inſt. 678, 24 13 El. 5. Concerning fraudu- 
lent Judgments — of Lands = Tenements, 7 
Chattels, to defraud Creditors, &c. 16 & 17 Car. heath * — 
cerning Extents upon Judgments, Statutes, or Recognizan 
Part of the Lands extendible are omitted, &c. r 1 5 
where Execution may be upan Lands held fr ons jo Tru 5 
when the Writ of Execution ſhall bind the Property. of 


infra, 


3. H. fa. or Heri facias (from the Words in the 83 
Bier Facias de Bonis, et Catalhis, Cc) [See Weſt. 2. cb. 18. ſupra.) 359% _ 
lies againſt the Goods and Chattels of him whom udgment} 14 l: 
has been given for Debt or Damages. It allo lies ſt XECUtors 252. 
or Adminiſtrators, to be levied of the er ay na [See of 3-6.” $55» 
Scire facias, infra.) But by Fieri facias the Sheriff cannot break & & wei, 
Gn, to take the Goods. 

y. the Seizure of the Goods ©, the Sheriff hath a Property inc LA. Ray; 
them e af the be Tried, the Serif Debtor 1 the 17 

This Writ is only againſt the Goods and Chattels. By Virtue of 
it a Term for Years may be ſold, as well as any other Goods, and 
without an Inqueſt or 8 28 Alſo Corn ing may be ſold. 
And the Sale ſhall take Effect, though the Judgment is afterwards « 8 Rep. 96. 
_ reverſed; elſe no one would buy. But the Plaintiff ſhall be reſtored '43-. 
to the Value. The Sheriff cannot deliver © the Goods taken by him 39 
in Execation to the Plaintiff in ar 7 of his Debt; beeauſe x 0 
his Authority is, to ſell the Goods, Goods pawned, or Goods of 2% * 
Stranger, in the Poſſeſſion of the Defendare, Things annexed to 
the Freehold, Goods bought Bond Fide pen pradig, the Action, ſhall 
not be ſubject to the "eek The Sheriff, &c. at his Feril Dal Sher, 
muſt take Notice, whoſe Goods they are. But if the Sheriff inquires © 
by a Jury, where the Fropyy i lodged, and it is found that 
are the Defendant's Goods, they are this will excuſe 
Sheriff, in an Aﬀion of Treas perhaps | t Nu. if it will in an 
Action of Trover brought by 
If you levy onl Part of the Debt on a Fieri ſacias, you may 
have a Capias ad RE OT 
If the Defendant is 1 1 e . 27 
Quad eft Clericus aft, a Writ 47%. 5: 
to the Biſhop o te Dine to lr the Dee vo Damage 4 Ab. 
Bonis Ecclefiafticis ; who thereupon ſends forth a Sequeſtration 
nn 


dens, 


2 cn. — SCC EIT 
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dens, Ges ather up the fame ; and to fe over, to him 
that had the e till che Bebt is But this Writ of Se- 
queſtration muſt be renewed every Term, and the "Biſhop n 

| takes Bond of the Plaintiff to fave be harmleſs. | 
« Finch 472, Note, That there is an Execution on Body, Lands, and Goods, 
4734 $4 upon Statures-Merchant, Staple, or Recognizance in the Nature of a 


3 Ind. 952 Statute-Staple. The Manner of this Execution is directed by the 
11 Ed. 1. 13 K St. 3- 27 Ed. I. St. 2. 6b. 9. 23 H. b. 


tb. 6. 
lee where one may have Execution upon a Reo izance, after 
the firſt Day of Failure, without ſtaying till all th ays are paſt, 


in p. 188, & 289, and Of Actions of Debt, TA. F 

5 1 Ja, 1. ch. 13. If one in Execution is . Panel 
of Par liament, Sh the Privilege ceaſes, the Plaintiff, his Execu- 
tors, or Adminiftrators, may ſue out a new Execution againſt bim. 

By 16 & 17 Car. 2. ch. 5. When any Judgment, Statute, or Re- 
cognizance for Payment of Money, ſhall be extended, it ſhall not be 
avoided or delayed, becauſe Part 7 the Lands extendible are omitted ; 
Saving to the Party whoſe Lands are extended, his Remedy for 'Contri- 
bution. This Act is not to give any Extent or Contribution againſt 
an Heir within Age, &c. 

"= wg Car. 2. ch. 3. Sheriffs may deliver in Execution all Lands, 

(hers hl be 5570 ed in Truſt for him againſt whom Execution 
ts hd, tatut, em &c. 

No Wric of Execution ſhall bind the Property of Goods, but fries 
the Time of its Delivery to the Sheriff, or Coroners ; who upon Receipt 
thereof (without Fees) ſhall indorſe the Day of 2 Month, and the 
Tear when they received it. 

By 3 W. & M. ch. 14. Execution 2 4 "Phdgment, where 

an Hel bath made over Landi deſeended to him, may be taken againſt 
ſuch Heir for the Debt of bis Anceſtor, as if it was his own Debt. 

[See 8 An. ch. 14. Concerning the Payment to a Landlord of 
one Year's Rent daſore Execution, Gc. p. 1 97, ante. J 


2. In real or mixt Actions, the Writs of Execution are, 1. An 
Hobere factas 455 to put one in Poſſeſſion of Freehold Lands 
recovered ; which is done by the Delivery of a Bough of a Tree, 
Clod of the fame Land, or of a Ring of a Door to give Poſſeſſion 
of a Houſe, &c. in the Name of Seifin. 2. Habere facias Poſſeſ- 
fionem, to put a Plaintiff in actual Poſſeſſion of his Term again, 
Lc he hath been ejected out of his Term, and hath recovered it 
Judgment in Ejectment. The Sheriff in executing both theſe 
Wal. may break 1 25 Doors, and deliver Seiſin or Poſſeſſion there- 
of to the Plaintiff. For after. Judgment it is not the Houſe of the 
Tenant or Defendant. 5 Of the Sheriff, B. 1. cb. 7, ante. 
See 29 El. . 50 eo. 1. ch. 15. For the Sheriff's Fees for 
executing any Writ of Captas ad r Fieri facias, Elegit, 

Haber facias Seiſnam, Habere facias Poſſe Monem, Sc. 
dLit. oz. Note, That if any of theſe Writs, whether in perſonal or real 
I e e Actions, are not executed within a Year and a Day after the Judg- 
110 200 b. ment; then to r&yive the Judgment, and to obtain Execution, there 
l wy 395. muſt be a Writ of Scire Vale but of the ſame Court where Judg- 

Ld, Ray. ment was given, to ſhew Cauſe why the Execution ſhould not 


806 awarded . 8 


* 


2 r 1 


2» 


n . * SOTOIEOY 1 2 8 8 
HAP. 4. Laws of England. _ ann 
them within the Year, he may continue them after the Year, till « 1 Sw. 106. 
he hath Satisfaction. If Judgment is againſt a Teſtator, there muſt 

iſſue a Scire Facias againſt the Executor (though within the Year) 

to ſhew Cauſe, why Execution ſhould not be awarded. The like 

againſt an Adminiſtrator of an Inteſtate. And ſo on the Plaintiff's 

Part, if Heir, Executor, or Adminiſtrator, becauſe the Perſon is al- 

ter'd. Tf one recovers againſt a Feme Sole, and ſhe is married within 

the Year and Day, a Scire Facias muſt go againſt the Huſband, to 

ſhew Cauſe, GC cc. | : | | 


By 4 An. ch. 16. Payment is a good Plea in Bar to a Scire Facias 
upon a Judgment for Debt. | | "7 1 

If 8 proceed not upon the Scire Facias, an Action may be 
brought upon the Judgment. eee 
Where the Plaintiff hath obtained Judgment againſt the Defendant, 
in an Action where ſpecial Bail hath been given, the Plaintiff may 
take the Defendant in Execution, or proſecute his Bail. a 

A Defendant cannot plead to any of theſe Writs of Execution.“ Lit. 0 
But if he hath any Matter fince the Judgment, to diſcharge him of: hf 259: b. 
Execution, he may have an Audit eld; or plead in Bar of IE 
Execution to a Scire Factas; as a Releaſe of all Actions or Execu=  _ 
tions, Outlawry, &c. | | 8 
Upon Judgment againſt the King in a Petition, he is preſently 
out of Poſſeſſion. hefty 
In Court-Barons Execution is only by Diſtreſs and Impounding, « i Rell. Abe. 
till the Party is ſatisfied. MT | 887. 
In all Caſes where the Defendant cannot be taken, or. hath no — 47% 


after Judgment. 


XI. If any one 7 Cauſe to be relieved againſt theſe Pro- of writ i 
ceedings, he may have Writs in the Nature of I 5 to reverſe them. Nature of 

' This may be done by Writ of Error, Writ of falſe Judgment, Writ —— 
of Attaint and Auditd Querell, Nr 


1 


1 


* 


1. A Writ of Error lieth where one is grieved by any Error : p. N. B. 20. 
in the Foundation, Proceedings, Judgment, or Execution in any Court P. 
of Record, that hath Power to hold Plea of Debt or T wy above l 
405. It muſt be returnable. in the King's Bench ; * for no Writ of 6 Rep.11, 12. 
Error is returnable in the Common * | 3 | b Rep. 39, 
It lies not upon an interlocutory Judgment. * Finch 
By 31 Ed, 7 8 1. ch. 12. Erroneous Judgments in the Exche- Cont. wt 
uer ſhal! be examined before the Lord Chancellor and Treaſurer, and! N. B. 205 
þ of the Teen (Pur fe 31 El, ch. 1.- 16 Car. 2. ch. 2. and 
20 Car. 2. ch. 4. whereby it is ſufficient if either the Lord Chan- 
cellor or Treaſurer be preſent ) if any Error is found they may 
correct the Rolls, and afterwards ſend them into the Exchequer... © 
By 27 El. ch. 8. 31 El. ch. 1. A Writ of Error upon a Judg- 
ment in any Aion of Debt, Detinue, Covenant, Account, Ac ion 
the Caſe, EjcQione Firmæ, or Treſpaſs, firſt commenced in the King's 
Bench 7s returnable in the Exchequer-Chamber, other than where 
the King is Party. And the C N be beard and de- 
R termine 
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— — 


"termined before the Juſtices of the Common Pleas, and the Barons 
: 7 the Exchequer 3 except ba concerni 1. the Jari Aion of 8 
King's Bench, or for any Want 4 Form in the eedings. Upon 

Record ſhall be fent back to the 


* TFudgment affrme or reverſed, the 
| * Bench to proceed, and to award Execution thereon, 

The Party grieved may be beard again by a further Writ of Error 
In the Upper Huf of Parliament. | See e he Lag 
Quere, If the Statute of 25 El. extends to a Judgment in the 
Ont Bench upon a Scare Facias only? For it feems to be Caſis 

0 us. g _ . 1 . 54 5 
*3Cro. 142. * No Writ of Error lies to reverſe a Judgment in an Action Qui 

r vente 49+ fam, &c. in the Exchequer-Chamber becauſe the King is Party; 
1 Cro. 294, NOT, when the Statute De Scandalis Magnatum. WE IRE, 

2 Id. Ray. f in the King's Bench the Proceedings are commenced by ori- 

8 Finch 482, Zinal Writ, the Writ of Error is returnable directly before the King 

483. and the Lords in Parliament. | 7 | 

F. N. B. 21. There is alſo another Writ of Error, which is when the Re- 

28. cord is already in Court, and therefore called a Writ of Error De 

| 2 Ld. Ray, Recordo Qued Coram Vobit Refidet, It lies on « Judgment in the 

683. King's Bench, for any Error in the Record, as want of an Original, 

| (W-] Ec. or touching Matters of Fact, as Nonage, Death of the 

atty, &c. Here is no need of bringing a Writ of Error in Parlia- 

ment, to reverſe the Judgment in this Court, if the Errors are only 

Matters of Fact, becauſe it may be brought in the ſame Court to re- 

verſe it. Error in Fact is not the Fault of the Judges, therefore it 

may be decided by them. This may be done in the Common Pleas, 

in the ſame Term without Writ. [NW] 1 

Upon a judgment given in the King's Bench in Feland, the Writ 

of Error ſhall be ſued and returned in the King's Bench in England. 

— 6 G. 1. cb. 5. ] So a Writ of Error muſt be returned upon a 

udgment given in the Counties Palatine. , g 

Ja. 1. ch. 8. No Execution ſhall 2 Writ of Error 

udg ment in any Aion of Debt upon ſingle Bond, or upon 

gation <with Condition for Payment of Money only, or upan 

any Aion of Debt 1 rat ſued in any of 
his Majeſty s Courts of Record at Weſtminſter, or rhe Counties Pal: 

tine, or the Great Seffions in Wales (or by 13 Car. 2. St. 2. ch. 2. 

after a Verdict on Aion of Debt for not ſetting out Tithes, or on any 

Attion upon Promiſe for Payment of Money, or any Action of Trever, 

Covenant, Detinue, or Treſpaſs perſonal ; or by 16 & 17 Car. 2. ch. 8. 

after Verdict on any Action), unleſs the Party bringing the Writ enter 

into a Recognizance with two Sureties in double the Sum recovered, 

(or by 16 & 17 Car. 2. ch. 8. on any Writ of Dower or Ejettment 

after Verdict, in jſch Sum as the Court ſhall —_—_ ) to pr the 

Fit with Efef, and ſatisfy all Daniages and Coffs, 

By 5 G. 1. ch. 13. All Writs of Error, where there ſhall be any 
Variance from the original Record, or other Defet?, may be amended 
by the Court, where ſuch Writs are returnable. | 

Where any Verdict hath been given in any Court of Record in Eng- 
land er Wales, tbe judgment hall not be reverſed for any Deſict in 
Form or Subſtance in any Bill or Writ original, or judicial, or any 
Vuriance in ſuch Writ from the Declaration or other Proceedings. 

This Aft not to extend to any Appeal of Felony or Murder, or to 
Proceſs on any Indiftment, Preſentment, or Information. [See 
3 |} 


IL 
on f 
any U 


C 4. Laws , England. 


ͤ— U U— ». 


cee 3 H. 7. cb. 10. 13 cur. 2. &. 2. ch. 2. 16 & 17 Car. 3. 
ch. 8. 389 „. z. ch. 11. 4 An, cb. 16, For Recovery of Coſts 
op Writs of Error for the Plaintiff or Defendant.] 


Though a Judgment is reverſed 65 the Plain wh a 
new Action for the n "oy Kiſh; 


2. A Writ of * beth for falſe . N. 1. 
* br all me . 7 


11 is to — 


Verdict, or contrry ping l. dr. 
E in Court of Record es 1 © 
to _ a erer $75 


be reverſed. 1 Attaint is almoſt oft fat et Ui, an 


inſtead thereof Motions are ufually made for new Trials, w * 
MY We e e k ob 3 
3. 
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5 * 1 in Criminal Caſs; (iz) of he 
Proceſs. for tbe Arreſt or Outlawry of. the Criminal, 
J Bail, Indictments, Approvers, Appeals, Informa- 
tions, Arraignment, , tbe Behaviour of zhe Offender 
upon his Arraignment,” of Trial, Conviction and At- 
tainder, Judgment, Forfeiture, Arreſt or Reyerſal of 


Judgment, and falſifying Attainders, Execution, Re- 
aig man 


— . 
3 


2 % % 0 T 0 Mech ih 7 s in — 7 "Pleas = by 
PORN *Crown, It will be dag to Give a 9 hai 

_ © the Proceſs for the Arreft. ot Outlawry of the Criminal, Of Pai 
Indiftments, Approvers, Appeals, Informations, Arraignment, | 
the. Behaviour of the ' Offender upon His Arraignment, Of Tria 
Conviction and Attainder, Judgment, 0 Arreſt or Rever- 
al of Judgment, and Fal . Attai r g 


Refiztution. HR > þ 


* 
> a * 


ceſs tor the upon former Mattet, either Original : or, Judicial. Proceſs largely 

Oaddaury of taken, gi all the Proceedings in Real and Perſonal Actions, nd Ca 

che Criminal. minal Pleas. 4 if talen firidthy, it is all the Proceedings. ar the 
© ge 


Of the pro- I. The Price eſs is 6 called, becauls it 8 or 8 forth 


«3 Rep. 157+ Original, out of the Plea-Roll, before Judgment. 5 
in ch. 4. ante, Pleas of the Crown are not included ; © take k inthe lar- | 
ger Meaning. 


An Arre 4s | he Ap pprellending or or "Reſtraining of One' s P 
by Proceſs in Execution 9 5 the Command of ſome Court og Officer 
of Juſtice, as F have'faid before In the former Chapter Ee 
Wriits and Arreſts in Civil Cauſes. To this Arreſt all Perſons, Ec- 
cleſiaſtical or Lay, Men or Women, are ſubject in Criminal Caſes. 
This Arreſt is the Beginning of Impriſonment. But, 
| na Charta, or 9 H. 3. ch. 29. No one ſhall be taken or 
cw or diſſet iſed of FA Freehold or Liberties, or free Cuftoms, or 
be outlaw'd or baniſh'd bis Country, or in Sort 12 r nor 
will we paſs upon him, or condemn bim, unle % Let vs an of 
his Peers, or according to the Law of the Land 
Let us conſider the ſeveral Parts of this Chapter. 
2 Inſt. 46, * No one be taken or impriſoned, i. e. attached, * 
N reſtrained of his Liberty, but 9 ꝗ˖¶ to Law, either by Com- 
i 29. mand or Order of a Court of Record, or by lawful Warrant, or 
the King's Writ. a 
© 1Inſt, 6. Or diſſeiſed of bis Freehold, &c. i. e. His Lands or Tenements, 
| Goods or Chattels, ſhall not be ſeized into the King's Hands, cr he 
hall not be diſſeiſed of his Lands or Tenements, or be diſpoſſeſſed 
of his Goods or Chattels, but according to the Law of ive Link. 


Or 


— 9 


F.: cath 


Gn N Law of Bogland. 


5 Or due d; ive} i Put out! f the: Law, or era... 1 Inſt. 47. 
neßt of che Law; but according to the known 1 — 
Or 'd bis Guntry, but either by Authority of Parliament, v lot. 4, 
or in Caſe of Abjuration for Felony- e Common Law, white 201. | 
one took an Oath r CT for M rr. 
* But Abjaratian fotnded on the Privilege of the Sanctuary of. tea 115, 
is wholly taken e tee at. 1, * 
ab. 28. see 35 Bl. 1. Concerning" Nera]? 
0 in ag S, Defrey , i. e. Foreſudged of Life, 6e Limb, di + ba. 46, 
dr put to Torture or Neath, or ſuſfer in any Way that tends 48. 
to his Deſtruction; but according to Law. All 7. or Tor-. Porteſcue, 
—— again che Crenion Lbwe aPlbytthnd, ch. 22. 
neither can it be warranted by any Preſcription or Statute.” Hut it; x 38, 
1s _ that Irons may be put upon Perſons -impriſon'd for any 3 Int. 34.35. 
. Unleſs for Treaſon or Felony, or where the Gaolerz Rep. * 
No bath ju be- ee a7 12 2. th, Tr. 774. x. — eſ.q 


« 4 ©: Layer's Trial 
|» Unleſs by lawful ud, me 0 N. Fu. © Ie „ d waere 
not hs by rofl the pd for Parliament are not ſworn, but 1 
give theit Judgmen t upon their Honour. His Peers, i. e. His E- 2 Int. 49- 
quals. 27 N being a Lord of Parlis- » + tat; : 29, 
ment) is a Peer to all the other Lords of Parliament, tho“ they are 8. 
of ſeveral Degrees; ;\ ſo the Commons are Peers to one another, tho | 
diſtinguiſhed”. into Knights; Eſquires, Gentlemen, Yeomen, „ 
But this Clauſe is to be underſtood, when one accuſod does ap 
and plead, and is willing to have his Caſe tried by his Peers. er- 
wie the mh oy po las, COA Ge. as the Law 

Or according the Low, eng n Aer, b Ran 
Common Law, Statute-Law, or the Cuſtom of Ne, or by due 50, 51, 382, 
Proceſs and Courſe of Law: *12terncry 

Note, That theſe Words, According to:the Law of the Land, 90 
refer to all the precedent Matrs in this Chapter of Magna Chorta. E 
And therefore in every Branch of it you muſt add, Unleſs by lawful = 
Judgment of hit Prers, ar according to the Ly of the Land. | [See 
the Petition of Right, 3 Car. 1. ch. 1. 

Now Proceſs according to Law is of tws Sorts, (vim) Kefire 
Preſentment of loditment; and after Preſentment or Indidement. t 

nal 1 en tun 141 
„The Proceſs. e Preſentment or Indifmedr, is either y 

theKing's Writ, or by Warrant.” ' 
By the King's Writ, to take one without Summons, upon a ! » Ind. 53, 
Suggeſtion; as by the Writ De Vi _Laiea Removenda, thoſe that re- 54, 186, 87. 
fiſt; may be forthwith arreſted/;' by Ne Exeat Regno, Perſons going 2 
prin, C. without Leave, may be ftopp'd and'areſted upon Sug- Fc 146. 
on, He. £ t eb 

By Warrant, either 5, or By Læw. „ as where there © 2 litt. 
hath been a private — a e depoſed or P. C. B. 2. 
an Offender, he may be taken up by a Wartant from the 2 
Council, a Secretary of State, ora Jule Nee. and e 
to Priſon. By Lam, as when a private Ferſon arreſts and a * See Hawk. 
hends one — he 81 to have committed Treaſon or Fang, 
when Treaſon or has been committed. Thus when Trea 
. (for OY muſt have been 


7 Z © done) 


i 43 Inſt. 31. 
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done) and the common Fame is, that A is Guilty; or if à great 
CHI WY or ſtolen Goods, are found in his Cuſtody; it is 

lawful for any one, that ſuſſ A. to be an Offender, to ay 

him. But whether the Suſpicion is juſt or lawful, may be deter- 
« See Hawk. mined on an Action of falſe Impriſonment. It ſhould ſeem that 
. 75. % where the Perſon turns out to be in fait Onily of ſuch Tteaſbn or 
Felony, the Arreſt by a private Perſon, whatever might be His 
Ground of Suſpicion, is juſtifiable; but where he turns out to be 
innocent, the Juſtification muſt depend the Notoriety, or the 
Degree of Probability of the Party's Gull, his general Character, 
the Apprehender's having or not having any previous Malice 16 
wards him, and upon ſo many other Circumſtances, that it is difficult, 
if not impoſſible, to lay down any preciſe Rules in this Caſe 3 tho 
in order to juſtify a private Perſon's Arreſt of another without War 
rant, where he turns out to be innocent, the Circumſtances creating 
the Suſpicion. muſt appear to have been very ſtrong, and the Ap- 
prehender ſtand intirely free from os ſelfiſh or revengeful 3 

ight tain him ti 


A private Perſon may arreſt a Night- walker, and 

Morning; that, if he can, he may make it appear, he is a Perſon 
of good Fame. | But Qu, If the Arreſt of a Night-walker, even 

b 2 Id, Ray. by a legal Conſtable, much leſs w> private Perſon, upon * 4 bare 
130'-.z, Suſpicion only, without the Party's having been Guilty of any Breach 
5. C. © of the Peace or any unlawful Act, be juſtifiable.] A private Per- 
Compt. Jur. ſon may arreſt one that is breaking the Peace by an Affray. But 
179. C. or, after the Affray is ended, an Offender cannot be arreſted without an 
1-9 expreſs Warrant. It is regularly true, that no private Perſon can of 
his own Authority arreſt another for a Breach of the Peace, after it 
is over, as he may in Treaſon or Felony ; but it ſeems reaſonable 
« 2 Inſt. 52. that for inferior Offences, ſcandalous, and prejudicial to the Pub- 
2 Roll. Abr. lick, an Arreſt of the Offender by a private Perſon ſhould be al- 
_ low'd, after the Offence is committed, in order to bring him before 
a Juſtice of Peace [where the Party is caught in the Fact. Arreſts 
* 2 Inft, 172. are not only alkw'd r Perſons, but oftentimes © commanded 
3 Inte.53-117- by the Law. For (as I before hinted) Perſons preſent at the com- 
3 = mitting of a Felony, muſt uſe their Endeavours to apprehend the 
H. P. c. 89, Offender, under Penalty of Fine and Impriſonment. See 3 H. 7. 
90, 91 ch. 1. For the amercing of a Townſhip, when a Murderer eſcapes.] 
See p. 380. Upon * Hue and Cry, every Man, by the Common Law as well as 
_ by Statute, may and muſt arreſt the Perſon ſuf] , even though 
Hank. P. C. the Hue and Cry is * feign'd. {2y-] And ſo in Aid of an Of- 
B. 2. P. 76. fcer, that hath an expreſs Warrant, or a Warrant by Law, every 
one muſt endeavour: to arreſt a Malefactor. In ſuch Caſes a = 
| Perſon may break open a Houſe, if upon Demand he cannot be ad- 
> 4 Inſt 176, mitted, to take the Offender. But upon Suſprcion a private Per- 
"Kew 31-92, ſon cannot break open the Door of a Houſe, though he may enter, 
f. F. E. ,. if the Poor is open. If a Juſtice of Peace makes a Warrant upon 
12 Hl. H. P. c. a bare Surmiſe, and by Virtue thereof one breaks a Houſe, to 
250, 151: ſearch for a Felon or ſtolen Goods (though it is uſually practiſed) 
anc it is againſt Magna Charta. When a Felon is known or ſuſpected, 
| a Juſtice of Peace may fend his Warrant to the Conſtable, to go 
along with the Party, that gives the Information of the Felony, or 
that ſuſpects one to have committed a Felony, to keep the Peace 
in apprehending the Felon ; but it is the Arreſt of the Party, who 
r= 3 cannot 


Vagrants.) 
.» When 


7.857, 
detain the Of. „ . 
r * 


an Off r 
le, Se; F. C. B 2. 


Con 

impriſon 2 Perſon, ſuſpected 
of Felony, in a Houſe, Stocks, or he can: bring him 
before 17 of Peace. And moreover the Canſtable (wi 
without Warrant) may break open Doors to take an Offender, [if ae. 
within the Houſe] after Demand to be admitted; where Felony is 
coramitted, or a dangerous Wound given. [See the Statute of Win 
chefler, or 13 Ed. 1. St. 2. cb. 4. as to Power of Bailffs of 
Towns and Watchmen.) But this, I 18 to be done by Vir- 


tue of his Warrant from the Juſtice. Ny , 


differs from a 
Breach of 


* Dale. ch. 


Au Inſtivare of 2 gBoox 1 


a Writ of Proclamation 3 n ig err l Matters 
according ito the Form re ei d d Lao! 


— — — — Trelpaſs Fi et 


* P- 529. 2 or other Crimes of an inferior Nature, a Venire Facias is the 


Hawk. P. C. 
B. 2. ch. 22. an Offender; awarde 


> 
4+ 7 


firſt Froceſs * is but a Summons to make the Purty appear) 


and if the Party is return d ſufficient, a Diftringar b ech 
dA and ſo a Diſtreſs infinite till the Party ap ars. But if the Sheriff 


returns Nicbil, then Capias is to iſſue tit a G che Offender: 

Afﬀer that an Alias and Plurtes, and then a Exigent and Out- 
A' goeth firſt out of the Crow n- Office on à cri- 

minal Information, and then a — againſt private Perſons, ot 

N againſt Aggregate Bedie upom Non Appearance. But 

for the Proceſs on Informations -on- penal Statutes, it 75 

er in an ne e Vi et Armis. * 21 Ja. 

4. ; gan 
— cd common Proceſſes in erben Gale to make an 


Offender appear. But ſometimes there are ſpecial Proceſſes ap- 


pointed by Statutes ;- as upon 33 H. 8. ch. 9. For unlawfuP Games; 
5 El. cb. 4. Againſt a a Servant, that runs away 1 into andther County; 


22 H. . ch. 5. Where Land in one County is chargeable to fe- 
| — a Bridge in —_ pay ti 5 El. cb. 12. §. 8. ;/ Concerning 


oreſtallers, Cc. nn 
It may not be im as 945 to mention here E roset, meg l 
by the Diſcretion of the Judges upon a Ag. 
geſtion, or their own Knowledge, without any Inditment, Ap- 
, or Information, viz; an Attachment ; which i — uſually eranted 


- in Caſes of Abuſe and Contempt, eſpecially by the Courts in NI 


d See p. = 
and 79. ante 


minſter-Hall, againſt inferior Judges, Sheriffs, Bailiffe of Liberties, 
Attornies, Jurors, c. where they may proceed in 4 ſummary Way 
by Interrogatories n Oath, or of their own Knowledge, a Aang 
a Perſon preſent in or ſen the Attachment forth againſt one 
abſent, upon a Complaint on Oath or Affidavit, and commit him, 

till he anſwers Interrogatories. e 
If an Offender is taken upon Proceks, he is poelenthy dh be CON 
mitted to the common Gaol, > [See 5 H. 4. cb. 10. 11,& 12 
«37; 3. ch. 19. 5 Au. cb. 9. 6 Gr. f. ch. 19.] or elſe he is to 
be bound in a Recognizance ſingly, or with Sureties or Bail, accord- 
ing to the Nature of the Offence, to appear at a Day in Court, to 
_ for his ſuppoſed Offence ; the Informer being like wiſe 
to proſecute, or to give Evidence againſt him, or both to pro- 


a — give Evidence, at the next General Gaol-Delivery or 


Quarter-Seflions, &c. teu nc; e <. 13. 1 £44 


M. ab. 10. 10 & 11 . 3. eb. 23.) 


By 3 Ja. 1. ch. 10. Every Perſon committed t any 


uſual Gael by any "Yuſtice or "Juſtices of Peace, for” 4. Offence ence 15 


——— having Means or Ability fbereumto, 

both of himſelf and of thoſe bur convey him inks 
F he — fo do, "the 'Conftable ef the Toaonſhip where the * 
fender inhabits, er from whence: be 15 tommitted, 'or vobrre be bath 
any Goods (being within the" ſame County ) | upon a Warrant Hr 


| He Dirty the Jad Joe ft 7 e eee 
1 etron of the ſai ice 1 fuffict g 
"the fad e, 5 te 23 be = J ce 


the 
there inhabiting, 


ſtody: for no Man is bailed, but 


JJ 4. i. £4 Aa dd 


r 


. 


* of FE — 841 

— a — 

1 ng nabere ach Goods fad. be, and 

neee td Offenders it wn - SE} cn + 
by its ny ＋ 2 Goods wnth- 

in the , to ſatisfy. the Charges, the | 

and two or other 6 99 at — 


2 * 


e 7 ar or —— 4 
to be allowed under tb Hand — — 
But ſee 27 G. a. cb. 3. in p. 88. ante.) | man wan br . 
While he is in Priſon, the Gaoler is bound to give +» - | 
nance, and muſt not ſuffer him to die ſor Want r e 
cb. $-and 12 G. . cl. 29. „ „„ 
[See 1 2 Pb. & M. ab. 13. 2 & ; P & M ch. 10. For 
. enen of Stine f umd Us dhe Ws nun n B. I. 
eb. 7. ante, Tit. Juſlices of the Peace. Ses alſo of the Privy. Coun- 


ne cb. f. an.. ann enen e 


N e N U wird 94 Ann „ 


Fn. When the Offender appears, or is taken upon Proceſs,vit Of Bail in 


-by abba. (we e Wh wr bag errant nan 7 815 
nnn „een t Ab «Wh 1007 Oh» | - 111 Geier was C44 WT KY 

of 1% Bail aro Suretica when, by a Perſon authorized, that an Of- > 4 Int. 170. 
1322 a Day, and anſwer, and bequſtified by Law. 7. C0 66. 
This Sort of . — * 
; 1 


EE EI = eee 


7 our worry may n 
fly, and him before a 
bs, or to be — Diſ of 


3 of Gaol B if the Criminal doth not appear. ea 


ficient Bail is where the Bail is not of to 

they were bound. See 27 Ed. 1. ch. 
vatis.] Therefore the Juſtices we 
ing their Abilities in Reſpect of their T 


182 FH & Ms eb. 13.) Bail is either in a certain Sum, as 40 J. 
each, at leaſt, with the Criminal in double the Sum; or Body: 
R 5 

. not be executed; but only fined... But however, the — 

— — Sum. [See 1 V & M. Sef. 1. cb. a 

! #41 voor. a4 Þ. 4 FRO wo. 1% 

This is the * . *. 
"2. 


* 


8 


642. An 22 of _ "Book: Iv. 
+1 -2. iv eaten char may be Gaikd it is allowed, 22 

« 2 Toft. 42, the * Common Law; all Perſons mi be admitted to Bait, till 
186, 189. were convicted, almoſt in every Upon Coden the 
ſener does appear. 0 
See Hawk P. the — Perſons were bailed by the Wie De Elmine 
J. P. Nga mr recon —— rune argon ery, wy 
f 1 — h -Court, au Death 
of a Man, or by the Command of the King, or bis Juftices, or for 
the Foreſt. See 1 Bd. 3. St. 1. ch. 8. 7 N. 2. ch. 4.) In thefe 
Caſes the Sheriff was not to intermeddle in his Court, but the Ne- 
medy was by Habeas Cut pus, and ſo theſe were bailed at Common 
| Daw in the Courts at Pale. Potion ase tes e 

By Weft. 1. or 3 Ed. 1. ch. 15. Per, 

Pay L e pprovers, ſuch as are taken uit the Mainer, 
— 'Thibres 3 rear. a 
Praled by Provers during the Life of ſuch Provers, (if they be not of 
— Fame) Houſe- burner, ters of the King's Seal or Coin, 
Excommunicated Perſons (taken upon the Certificate of the Biſhep) 
Perſons takin for manifeft Offences, „ee | 
for, e e ee ere 


b 2 Inſt. 187, Perſons outlawed, and thoſe that have abjured, &c. > An Out- 
% Ger law in Felony cannot be bailed, becauſe he is attainted in Law, For 
%. che Thtendimnent" of dhe Law in admitting Perſons to Bail, is, be- 
Dalr.ch. 166 cave it is uncertain, whether the Party is guilty, or no; which can- 
ane. not be en Nane is attainted. But a Perſon attainted by Out- 
N 1 Fe uppear in Perſon; e eg Mi ſnamer, or 
4 . are Eire: er eee of the bo tran Indiana oe 
1” +" „end the King's Bench may bait Hm. Thus ene cannot 

be 'bailed, if be is attainted b erdict as well as by Outlawry. 

Outlawed and excommunicate erſons ſrem to be put for Examples 

only in che Statute; 1 I n Perſons under the lte 
'Circamiſtanees are excluded. 


1 ne Wes appear t0 be guily by their n 


| — Sauen ed Me Fer in this Caſe, Nes flat 
duch ſerenter, whether the Party is guilty or no, being taken with 
che n i. e. with r e Ns 
His Fit. 


whers. For i is preſumed, chat he that i innocent, mil 

e rat 1 under the Degree bf Bae, 
$ ent 

Ver oA dangerdhs Nature. Yet the Practice is otherwiſe. 

Theſe are under violent Preſumptions of Guilt. mn 0G 

Feuer mer, of the King's Seal or Coin; and Trui- 
_ forragaiiſtthe/King's Perſon, are excluded the Benefit of 'Bail, by 
Neaſon of the Heinouſneſs-of their Crimes. 

« 2 Inſt, 169. By Common Writ, or "without "Writ, 5: 0.4 The Sheriff ſhall not 2e- 

3˙5. plevy chem by che Common Writs De Homine , Writ 
of — or De Odio et Atia (which are diſuſed) or Be Office 
. without t. [See a8 Bd, 3: eb. 9. . 


3 . By 


FOE EA . 
ite, above the 
Number Abe, whe ang at 8 A Gain, La- 


iance When tendered, Pera 


Fug Unlicenſed Schoolmaſters, &c. © Seargen quarrellivg and fight- 
-ing i his Majeſty's Yards, &c. upon Non-payment of Fine, — 
viour of Servants and Apprentices 2 7 lecting 
concerning the Election of Knights of the Shire, e e o 
Horſes without Licence, and of live Sheep, 7. akers away of . 
nen unmarried, and under” fixteth Years of Age, Sc. Theſe . 
2 are . under their particular Heads, and in 


But ſee Dalton, 177, and Neſſon's u- 
Nice Se Tit. Bail.) N Jens 


© Note, That if an Offender is ae to Priſon, he bey be 

brought up by Writ of Hubeus Corpus, to the Court of King's 

« 2 Inft. 189. Bench; which may bail him i in all en ankes Bail is ouſted by 
a particular Statute. 


* Fo ſhev- who way. tale Bal, br. bail Offenders, ob 
„. f. o. thay” Bail may be taken b » Virtue of a Writ, or Ex Officio. vor 
103, IE 4 wud) as by the Writ of Odlo et 7 Wri rit of Mainprizt, Ho- 
ante. mine Replegiando, Habeas Corpus Ex Officio. 1. By the Ju- 
| ſtices of the Kings Bench, who may in an original Proſecu- 
tion by Indictment or Appeal before them ge upon an Indict- 
ment or Commitment returned to them b ens G or 
« Staund, 18. Certiorart) take Bail, where another Court . „as in Caſe of 
e Appea peals of Death, [See 3 H. 7 cb. f.] or in Caſes 
e 2 Inſt. 185, prohibited by Ve. eb. AD * Statute, beginning 
* 55 with Sheriffs, and 1 inferior Officers, extends not to Judges 
H. B. C10. Of any Superior Courts, who have Liberty of admitting to Bail by 
Hawk. P. C. the Common Law. {But the Court will not admit a Perſon to 
= p: 11+ Bail, who is expreſsly declared by that Statute to be f iſa- 
| : 'ble, without ſome particular Circumſtances in his Favour. Nay, 
| Henk. P. C. it is affirmed”, that this Court may, (upon good Cauſe) admit 
i B. 2. P- 107. Perſons to Bail, that are impriſoned by a King's Special Com- 
7525 or by wy Order of his * et and} tos ug 
either e admitted, or at m in the following 
| | 2 there e this 
| Day. See Magna 9 ch. 29. 25 Ed. 3. cb. 4. 28 Ed. 3. 
i | cb. 3. 42 Ed. 3. cb. 3. The Petition of Right, 3 Car. 1. cb. 
and 16 Car. 1. ch. 10. or by Order of either Foaſe of Parks. 


the rd” of of = 
a fer to e dtommitted 22 Cal 

| ge of Ph cians in Lauda, Refuſers to pay Rates hy the Poor 
| iſtreſs can be made, . Overſeers of the Poor refufing to 
5 1— Weir Accounts, Cc. Depravers of the Common Prayer, &c. 
* of Preachers, Recu nits, Incorrig ible Hogs gud; Denjers'of 

N the Chriſfian Religion, the Trinity, or ine 15 on of the Serip- 


g Q 4 - ent, if they manifeſt have exceeded their dition, 
114 Rey. e en. *] ſor 1 or Diſſolution . Jr! Or- 
: 1 * PC Cha in ſome Caſes, [Ly&ve,) or by Order "of infe- 


r e Gem [ —— 


—— — th BS 38 * — 


Char. g. Tau- of 'B England: 


* 1 Cr. 2. cb. 2] 2 2. By Juftices of Cr Dü. v W 

ke Bail, where * Fase The Peace cannot take it; as . 4 
«Perſon convict of Manſlaughter de Defendendo, or by Miſadven- hg 
_— or of 3 convict of Manſtaughter that "Kath a Pardon 


. 1 > 
37 Car. 2. cb. 2 bens for Treaſon 

Felony, 7 Fee, pity 6 . expreſſed in the Wartant K yer 
ch, Seffions of Oyer and Terminer or "Gao 

Delivery ny e Ney in Court, of the Offender, to b 

brought to his Trial, if not indicted during the next Term or Seſ> 

fions after Commitment, and fee p. 17. ante. ere 


„„ 


the Peace, . they have izance of e Cauſe , 886 N you P. 434: 
By 3 H. 7. ch. 3. Two ces of the Peace Xt.) have 106 ad 

Power to let to Bail Perſons arreſted for light Suſpi Foy 1 Get, | 

others bailable by Law, until the next er-Seffions or Gao LD ey 2 


9 pci, ck. 6" 
, and there ſhall certify the ſame, in Ei (And 1 Ri. 3 | 
. which 5 * 1 7 nes fo Bat Ba. 1 5 4 1 
foners, is thereby repealed.) 72 

By 1 & 2 Ph. & M. ch. 13. ices '0) if the Pract 
1 ay to Bail, which are ad to he bailed 5 Wel. 1. ch. 1 12 
ere for Manſlaughter or Felony, or a of Man- 
Ame ehm, a be let to Bail by 
any Juſtices of the Peace, 2 in Se or by two Juſtices at 
ea (1 Quorum) bet ent together at the Time of ſuch 
Bailment ; which ſhall — d in Writing with the Examination 
of the Priſoner taken before Bailment, ar the next general Gaol-De- 
„ under the Pena a Fine to be ſet on them by the Tuſtices 
aol-Delivery. The Tuftices of Peace and Coroners within 
the City of London and F Middlefex, and in other Cities, 
Boroughs, and Towns ct e, may follow' their Cuſtoms, as to letting 
Priſoners to Bail ; but muſt certify their Bailments, Bonds, and Exami- 
nations to the next Gaol Delivery r City or Town. 
[And by the ſaid Statute, and 2 & M. ab. 10. Per- 
ſons accuſed of Manſlaughter and Felony: being ſent to Gaol for 
2 are to be examined, and the Accuſers to be bound 
over, &c 
This Statute of 1 C 2 PB. & M. cb. 13. ſeems to admit that · zTof.. 315. 
for Manſlaughter, and all other Homicides, except Murder, or for inn 7766. 
Felonies, the Offender may be bail'd by aſtices of the Peace. But p. 420, 413 
if in Caſe of Manſlaughter, tho' it be 8e Defendends, and it does li. F. 
rr ſo to the Juſtices, yet if the Party accuſed confeſſes the Fact % H f. c. 
pon Examination, 'or it is apparently known, that he kill'd another, 138, 139. 
they cannot bail him. [See Mt. 1. cb. 1 . ſupra. 
f it is uncertain, that he was the Slayer, and the Charge 
but Manſlaughter; they may bail him; for the Act ſuppoſes, 
in ſome dite ManQlaoghter is bailable by Lov. en 
After Indictment and Proceſs iſſued thereupon in Caſes wider « Dale. ch. 
Felony, or in Caſe of Treſpaſs, Miſdemeanor (where Bail is not 156. C 424. 
prohibited by a particular Statute) one may be bailed by two Ju- 
E Ge 20" DE" Of" 2" Ayers: Others 
ſay by one Juſtice. ' 
* As to refuſe Bail, where the Party ght to be bail'd,” is 4 + » Tot. 186. 
Miſdemeanor, and fineable ; ſo to admit when it ought not H. F. C. 97. 


to be admitted, is puniſhable by the Juſtices of Oaol-Delivery by 
| me 


I 


= eee e Boo IN 
185. 1216. 6 5 22 


7 1 
ch. 2. 18 


79. Fs | 

. ch. 
Wa 46) e. it 60 
* 9 8 ente. "© 


x = of * . 1 
n g — - \ S © © 14 
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ek "ne" Tao Cant of 8 comm Py one we Yes gab AT As 
mv. in Court, may diſcharge, him * like Order at their Pleafore; 
T 


* 3 Inſt. 209. Be him for Treaſon, Felony, or other Crime, 
no . 94% of 1 ey Somme hi he cannot” be diſcharged till be is indicted 


20. , or ee Found, or he 8 Jeliered 5 No- 


mation. 
ey. Gs . be token a and 4 impriſoned by lawful 2 
ee diſcharged without legal Proceed- 
os, wy 5 only ; TEN one taken by the King's Writ 
in a private or civil &Hion, may be.diſcharged and ſet at Liberty: by 
intiff, even tho in Exec enn. 6. 2 the 
e Corpus Act, Pp. 17. ante. JL 
© rTInſt.126.b. * Now an Indi ment or kndietment, (Soc Bedenwnes 0 
1 4g. f. 18 a Bill or Accuſation drawn up in Writing.at the Suit of the K ing 
Bacon 1g, for ſame Offence, either crimiaal.or penal, and preferr's to a Gr 
Kely. 8. Joo of tacks Kopp upon their Oaths, and found by 
- Km, vn gh Judge, having 8 A r e ba 
umcien nr to ender upon 4 Fiat by a 
by, of 1 Men. ue 5 Proſecutor and his Witneſſes give 
ce 15 the Grand Jury upon their Oaths. The King's 
2 1 aa fe raſecutors, may manage he Fier before the Grand 


ury 
*2 Inf, 739. A Preſentment is that Which the Grand Jury find and 
to the 3 without Indictment delivered to them. This is 
$ reduced into. ES of an. Indictment. When a Of 


fence is found by Jurors returned inen of particular Oh. 
| fence, it is loony Be gd 


zen. F.C. f I cannot fad, that a Grand juror ought to be a Freehokder 
1 1 N [but Sz. and ſee Vell. 2. cb. 38. and 21 Ed. 1. St, 1.] 


183. When the Grand Jury find the Bil of India ment, they write 
> vans? on, the Back of the Hilla Vera; But if oh it a 
J Inſt. 30,31. 80 Accuſation, they indorſe Jgnoramus- 4 and, the Party i is difs 


charged without further Anſwer. Upon the — or Finding 
of the Bill by the Grand Jury, the Party is ſaid to be indidted. Fot 
no one ſhall be convict by, Verdiet, unleſs the Oſſence is found by 
8 Men — — leaſt (us) By twelve, or above, of the 
Grand. Jury in Billa Vera the Rill -of Iodictment (ſor 
if twelve agree, they ſhall conclude the leſſer Number) and by twelve 
(not more or leſs) of the Petty Jury upon Triah The Grand/Ju 
cannot find Billa Vera for Part, and [enoramws for the reſt. It m 
be.the one or the ather for EEO Kine # dene off 


e — 
3 


CHAP. F. Laws of England. 
The Grand can. regularly uire of nothing 
Ain che N which they 2 ry 
abled by Act of Parliament] = the Trial muſt be 
the proper County, upleſs 23 * by arlia- 
ment.] By ſpecial Indictments e, 
one Count py, be ted nh. ten, GE ER | 
Offences in Middleſex are by Cuſtom. tried * 


ate in London, as well for Middleſex a 
Trial by the Country, poſt. 9TH 
A Grand Juror may 5 challenged for Cant: by ons baits bet 09.13 


1 b e ot thoſe Indidtors, poles exo, oh 
tate Lingue i 1 Joy, Caſe, nor ought 
without Victuals, as 1 he Cas 0 ies 
> If one of the Grand Jur level, e he 
* of another, it avoids e r 4 - 
& th Jnr” 
2 
Indictments may be of mate — 
u. dete of Miſc — or Pleas of 
no Injuries. of à private 
and thoſe agai * ae, the Pick, Of | 
a a perticuler Manner of 
inted, without any hut her 
S dagies- at the Buit of the Kin ther. 
It is the beſt Way to join ſeveral O $ in the lame Cri 


th.9... UNE. 12.] If one of the G 
prohibits an SA of a publick Grievance, or 
tn the bane Indictment, where the AT; rom . 


. 


3 is an Offence puniſhable by Fine and 
Indictment. 5 
Treaſon, Petit 
able by way of a as 
— 9 of 24 * unleſs it is a new Offence 


vidence given to him and EY 
publick Conveniency, — Offender e doch NN 
the joint Act of all the "Defendants. n ſuch 
my 7 be acquitted, and others convicted. [Some Offences are 


ſeveral in their Nature, and in r 
be pie upon a joint Indictment.] 


every Indidtment theſe Things are requiſite. F 


7 Tod ments (being in the Natire of Per. | 
SET oor) cage be ns CY ae wa rtal 
U m or 
Joceot to be erred the' the w will ne 
— are tod nice wr 


S 
Ns n * e e drr Wien 
ame, 
Town e Place id te Gauny o te Gf, he 5 


Cbriſtian Nome and Surname. | 
- But when th No hehe Nemo ano l 
{ to ſay one an- 


b en, the Pe e 
of one unknnon. FEI in ſpelling of the Of- 
fender 


ny. it i 


1 a . mä 2 — r 
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* Kelp. 11,12; Airy Name, if it ſounds like the true Name, it is ent 
it is good if the Party is indicted by another Name, i 
known by both. A Mifnomer of the Defendant's Name be Pong 
n may be pleaded in Abatement of an Indictment; but not 05 
» 2H. H.P.C. his Surname, as in an Appeal. [V 24 *.] The Inbabitants of a Pa- 
7 wy 'riſh, "tho" no Perſon is particularly named, may be indicted for Not 
| repairing the Highway. 
Efate and Degree; whether of the Nobility, or under the No- 
bility 
4575 Ci. e.) Art, Trade, or Occupation. | : 
Pla lace of Abode, or the Dwelling Place of the Party indifted 
(both Town and County) is expreſly required. If the County is 
: named in the Margin of the Indictment, it is well enough, z.) 
* 1 Cro. 606, © Except in. Caſes of Felony, where it muſt be always named in the 
758, 751. of the Indictment. 
0 no Town is named, or any Place where the Fact was done, 
che Indictment is void. [See 9 H. 5. ch. 1. 18 H. 6. cb. 12.) But 
e 264. 4 Miſtake of the Place in laying the Offence is not material upon 
85 Evidence, if the Fact is proved at ſome other Place i in the. ſame 
N. 
The Statute ſays that the Indictment ſhall abate for any of theſe 
| Omiffions, by the Exception of the Party. For though an Me ter 
* 2 Inſt. 670, hath not fach Addition as the Act requires, yet if he a 7 
- 3 1880 upon the Proceſs and Pleads, taking no Advantage there” Ex- 
| ception, he hath loſt the Benefit of this Act. [See for the Expo 
tion of this Statute, 2 J. 665, &c.] 
Gy y there is 8 ſame Law concerning Additions i in India 
' See Hawk. ments and A s, though in ſome Thin Appeals require more 
= Pa ” Stritneſs. eh ge, ra. ] . Lorne W 


t : lat 7. * The Certainty of the Time wherein ths Offence 1 is FEY as 
119... the certain Day and Near, is to be expreſſed. | But the Crown is 
3 Ing. 230. not bound to ſet down the very Day, when Treaſon, Felony, &c, 
4] Rep. 4 42: Was cSthmitted. The very Day need not be proved upon Trial. 
aa. 7e. 197 of Evidence, pf. 

Kely. 16. n Cafes of Omiſſion, it is not neceſſary, to ſet down the Day and 
Ren. — as in an In ictment for not ſcouring a Ditch, Cc. 


4. The Nature of the Offence muſt be ſet forth, whether it bs 
Treafon, Felony, Treſpaſs, Penal Statute, Cc. Sometimes you 
) 4 Rep. 39, muſt uſe ſpecial Wor b In Treaſon the Inditment muſt ſay 
51% Praditoriè, and conclude Contra Ligeantiæ ſuæ Debitum, in an In- 
7 Rep. Cal- dictment of High Treaſon againſt the King's Perſon. In Murder it 
vin Caſe, muſt ſay Murdravit, for that is a Word of Art which implies Malice. 
bats ab. If the Killing was by a Blow with the Hand, or by ſhooting ; you 
70. muſt alſo ſay Percuſſit, not if it was by Poiſoning. [See of Appeal, 
| TY P.C: 206, poſt.) In Burglary, Burglariter, or Burgulariter ; or Burgalariter 
1 1d. Ray 1. in KRapuit, not Carnaliter Cognovit only]; in Fel y and 
$h. Par. Caſ Maybem, Frlanicè only; but in Mayhem Felomce Mojhemavit in 
156. Larceny, Felonicd Cepit, not Felonice Abduxit or Aſportavit, with- 
out Cepit. Things living muſt be ſet down, as Horſe, Ox, Ec. 
Dead Things are to be called Bona et Catalla, but you muſt expreſs 
what Goods'and Chattels. And in all theſe Caſes, apd in T1 reſpſies es, 
the Indiftment ought to be V er Armis, and conclude Contra 

| er, | | 


cole 


r 


_ — W a Id. ad 


Tmax: "T | Laws of. — 649 


N 37H, g. ch. 8. 4 Ann. cb. 16.] In Offences againſt 

Peace only as Conſpirgcies, Deceits, .&c,. Theſe Words #ith 

Force and Arms are not neceflary. In a Forcible „the Words 

Manu forti amount — it. If the Offence is created by a * Statute, « 4 Rep. 48. 

it 2 conclude Contra = hg he Op .The 2 of a1 Int. 98. b. 
blick Statute is not dangerous; for a Mi-. 

— — ſ all the n Indictment. The Subſtance and ma- 

terial Words in ſuch Statute muſt be ſet * e Contra 

W Statut, &c. | 


Shot 


6. The Vale of the Thin V which the Offence was com- > wer. 
mitted, muſt be expreſſed. : It ſeems 2 to value Things 15e of 
ſtolen, ann ney pear, whether it is Gr 8 70. 
Larceny. In Te 45 Value may aggravate the Offence. But 
Things Feræ Nature ought not to be valued, if they were not in 
Parks or Warrens. If the Indictment is of ling Thi 
muſt ſay Pretii, &c... If of dead N you muſt ſay Valen- 
tiam, &c. [ Quare the Difference. ] t it is ſaid that one dead 
Thing only muſt be Pretii, not Ad Yalentiam. + 

By 23 Geo. 2. 2 11. In every D 
wwilful and corr jury, it ſhall be ſufficient to ſet forth the Sub- 
Rance of the Offence charged, and by what Court, or before whom the 
Oath was 2 rring ſucb 22 or Perſon to competent | 
Aathorit er the ſame) together with proper Aver ments to 3 : 
fallify t Mare wherein the Perjury is aſigned, without ſetting forth 
the. Bill, Anſwer, Information, Inditiment, Declaration, or any Part 
of any Record or Proceeding, either in Law or ty, other than as 
aforeſaid ; and without ſetting forth the Commiſion or _ Authority of 
the Court or Perſon before whom the P was committed. a 

And in every Information or Indictment 2 Subornation of Perjury, 
or for corrupt Bargaining or Contracting with others,. to commit 
wilful and corrupt Perjury, it ſhall be ſufficient. to ſet forth the Sub- 
flance of the Offence charged, without ſetting forth the Bill, Anſwer, 
Information, Indici ment, Declaration, or any Part of am Record. or 
Proceeding, either in Law er Equity, and without. ſetting forth. the 
Commiſſion or Authority of the Court or Perſon before whom the Per- 
jury was committed, or was agreed or promiſed. to be committed... 

* An Indictment lies u * a. private r where no particular · $ Rep. 60. 


Penalty is provided, and Gall bet tried and impriſon d; 
if ſuch Statute concerns a Rn. of Per But if it concerns 


one particular Perſon only, an Action on the Caſe doth lie, not an 
Indictment. 

If there is an Indi& ment and Inguiſiti eee 
Offence, one found by the Coroner's — and another by the 
Grand jury, he may be tried on both at the ſame Time. For if 
one is indicted for Murder, and convicted of Manſlaughter, or ac- 
quitted, and at the ſame Time there is a Coroner's Inqueſt, he may 

lead his former Conviction or Acquittal in Bar of the "other, . If an 
Indictment is void for Inſufficiency, or if the Trial is in a 
COIs another Indictment may be drawn for the ſame Offenc: 

whereby the Inſufficiency may be cured, and the Inditment 8 th 
in another County, though Judgment was given; 

By the ——.— — the Court my > V Indiment for « Se. IF 
de A AE x et 7 of 4, will n 


710. 


* 


; 650 | An Tanin CA Book. IV. 


_ 1 


we] u erroneous, Inluiciency in eng mk 
pe TI FS. th 3 
_ YFarifat ce W „ the 
and Tear when the Court was holden, Oc. WP 
a 1 Rep. 121. Falſe * Latin ſhall not quaſh an Inqictment. Pr the! e 
lag, "nat Writ or an Appeal ma abate for falſe Latin, El 
3 Cro. 465, Fines, or Indictments not, if the Word i is Lat Fit 
Word is not Latin, or allow'd by Law as a Word of Art, 
fible, there if it is = a wt 1 it makes th lame o* 2-4 
ſufficient ; as Murare or Mur ariter for ter, 
Er, 1 4 0% 424 ate.) 1 which may be 
RAI ſhall vitiate an Indiment. 
eM. 3. ch. z. node por yr gr 
e ee Coin, Great Seal, Privy Seal, 
Signet) or for N of fuch 72 
hove a deny of the whole Indi&ment Names | 
neſts) Joe” Da n his ral 1 , Crunk 
ereon, &c. 7 Am. cb. 21. infra.) 
This Indiftment muſt be found within three Years after the Of- 


Fence committed, be Kae in Treaſon for an Attempt of an * 


"Xs hls fr CEE Fes 2 7 . he PE he Fe 


Latte, unleſs Gan, fo. fmt, michele yt agar 
Counſel, ro a ee given in Court. + Nr any ſuch 
miſeoriting, miſ- 7 or al ant 3 CO 
' 1 fo aro. 

Indictment, 


this Statute. <= — 2 his IL Gf Bunce fo . K. Fe 


Jury, , infra.) 
Bu * Niceties about Abbreviations, and the Latin of Indict- 
ments pap wes away by 4 G. 2. ch. 26. which directs, That all 


e ee ge Inquifiti MR nic hal Keke the Boat 
ceedings ſever in ice, e in Engliſh 
Language, and in Nr og Wr and not abbreviated.] 


By Wen WW: 3. ch. 23. 4 N. Clerk of Ae Clerk of the 
Peace; ar other Perſon, ſhall have more than Two Shillings far 
drawing an Indifiment againſt a Felon, upon Pain to forfeit 5 L. to 
the Party grieved, with full Cofts of Suit, If AK draw any Bill 
00m —— 

enalty. 

See 5 6M. cb. 11. To prevent Delays of the Pro- 
eeedin at the Quarter-Seffions of the Peace by removing Indict- 
ments by Certiorars into the King's Bench before Trial, Gr. 

{ By 5 Geo. 2. ch. 19, The Qyarter-Seffions have Power to a- 
mend Orders, removed before them by Appeal, as to any Defeft in 
| Rews, av thy Proienter of o Quincy i» raupey ah the Order of ay 

Juſtices into the Court of King's Bench, Seto. 
of Bf Faul. ts profiente with f; By 


bs 5 12g. IV. An rover ( Probator, Prover) is a Perſon indie of 
H. F. C. 193, Treaſon . eh Nile for the kme and not diſabled to 
| 1 ook, 2 — before any Plea pleaded, 2. 
28 3 


— IO 


Cars. "Lal of: England. | 


ii not at any Time! before. Verdift * ] and before 
does confeſs: the Indictment, and takes & 
all Treaſons and Felonies, that he knoweth 


Partners re. copied, the King is to him. "I [3-7 
ch. .] But it being in the pri d. 4 ce 
—— . fe was nat be pr | 


V. 4 b. 4e (from pelle to Seas or\ from: puh Gora 
call) is an Accuſation of one againſt another, ernst r of Fe. fir 
lony, by Words ordained for it.' This is always at the Sulf of the Pick. F C. 
Subject. It is the Party's Action, proſetuting alle for the B. x. « . 23. 
Crown in reſpect of the Felony. The Plaintiff is call'd the Appel- 3. 319, 
enn gor a W r 

may in 1. or & 287 
cgſlor, whoſe * Male he is, macho t is onl for the Death t; . 316, 
his Anceſtor. * n gy Aaron — or ak 

ecuted by the the Death: of her Huſband, 


or Wrong Char angry ents hemſehers, us for Nude. 
Rape, —.— This laſt is diſuſed} becauſe the 
Proceſs is more nice and 0 Indictment. 

An of Death is of dune Sorts (W.) Of Murder, and of 


Manſlaug P And thefmnk be brought by the. Fife for the 

Death of her Huſband, - or by the Heir Male for the Death of his 

Anceſtor. An Appeal lieth not for Killing! & Defendettdo or by 

wee he l ought be a Wiſe de Jure; and therefore 

, to be a one 41 foft. 4 

that ſhe was never lawfully married to the lain. arte 

muſt alſo) be a Wife de Fucto (5. e.) in Poſſeſſion as well as in Right, Ii F. C. 187. 

without Elopement, (2y.) Divorce, Ge. I ſhe does not continue ; Mod. 13). 

a Widow, but marries before or pendin 3 the Appeal is 

loſt. If ſhe marries after. ] Execution; 


— Cauſe of we 4 [But N 
* What ought to be done with the A es n wi ee A Huſk« See Hawk. 
. of his Wife, but the Heir . B: + 


The Har muſt be Heir Male, tho" he derives: by 's Pemals) / tne. «; 
For no Female, except a Wife, can maintain an Appeal And ber e | 
muſt be Heir according een and it p. C. 181, 
Heir at the Time of the | 


2 e deen of rho — IV. 
2.4.1! + Vain] a Heir dies after the Death of the Aticeftor;:atathier | 
ſhall not have the Appeal: No one: caii bring an Appeal df 
the Death of 4 Perſon attainted-of Treaſon or Felony, except his 
Wife ;/ becauſe ſuch a one has no Heir. Therefore if the Perſon 
killa had two Sons at the Timebof his Death und the Eider i; 
attainted of A or. Felony, neither of the Sons can have an 
Appeal. ent ei 36G td ] 26: 1 v io wed 
« 2 Inſt. 183, An Appeal may be brought either by original Weit out of the 
22 Chancery, or by Bill. By Bill, in the King's Bench, before Juſ- 
4 = 4, tices of Gaol- Delivery, if che Appellee is in Priſon before them, be- 
1 P.C. 179, fore Commiſſioners of Oyer and: Terminer,; before Juſtices of Ni 
_ Ray. Prius, and before the Juſtices: af the King 5 Bench, or before the 
1289. Sheriff and Coroner in the County Court. But the: Sheriff and 
Coroner can only take and enter the Appeal and Count, and. proceed 
no further; it muſt be removed . Certiorari into the King's 
Bench. See 3 H. 7. ab. 1. ] An Appeal may Ao be Brought be- 
fore the Conflatle and Marſhal, of ar Felony done out of the Realin. 
bg Inſt 595 There can be no Appealofi Treaſon in Pachament,! for it is oulted 
H.P.C. 180, by the 1 H. 4. cb. — 2 12A waving e el bi 2 i . 
nr DS . 41 10 Baabe 
By Mag. chart. or * 4. ch. 37 RT AY e or 
nprifiend 1 the Appeal of a. ego; 251 e Je ther 
e than ber Hu The 
2 Inſt, 182. Weſt. 1. bd eos Acceſſory in. an. al hol 
IE outlaw'd, ' before the Principal is deſu i 5695 — 
By the Statute of Glouceſter," or 6 Ed. 1. ch. 9. if the Appell 
declares the Deed, the Year, the Day, tbe Hour, he Time of the 
King, and the Town where thei Fact was done, and nwith:what Wea- 
pon, the Appeal ſball land, ſo that he fue within a Vear and a Day 
after the Fact. [See 1 H. 5. ch. 5. and 2 e <1 
Let us explain this Statute. | 
e 2 Inſt. 3138, The Deed — Whether it was by. Wound: or without Wound. 
5 Rep. 122. If by a Wound, four Things are neceſſary to be ſet forth in the Ap- 
| FA 1. In what Part of the Body the Wound was given. 2. Of 
what Length and Depth, [where the Wound is of ſuch a Quality, 
as to be aſcertained by that Deſcription] ſo that it may appear to the 
Court, that the Wound was mortal. But mT is cut 
off, there the Length and Depth cannot be ſhew'd. 3. That the 
Party wounded died of that Wound. 4. It muſt appear, that he 
died of that Wound within 2 Vear and a Day, aſter the giving of 
the Wound. If without Wound, it is either by Weapon or without. 
By Weapon, as by Blow, Bruiſing, Sc. Without Wha both tht 
Poiſoning, Drowning, Burning, Strangling, Sc. 
_ Caſes the Circumſtances muſt be ſet forth. 
: The Year, ite. 8 Reign of the King; * 
The Day, — The Natural Day, containin dende be A 
And therefore, if the Fact was done in the e 
In Notte guſdem Die, The Killing muſt be ces, to be 
« 2 Inſt. 318. Tap that one * died, not the Day of the Wound 
3 3 53- The Hour, — In the Count upon the Appeal one may 23 
. Ten of the Clock, Ge. But you muſt not ſay. about the Day, 
1 Ld. Ray. Year, or that the Wound or Blow was abcut any Part of the Body. 
21,22 Tt is difficult to alledge the true Hour, and not ſo of the Day, Year, 
6 And yet the Plaintiff in the Appeal bs 


* 


Char. 7 Lawr of. Ea” 


not bound to” the preciſe Hour, or the Day alledged. In 
Indictments the nerd not to be alledged. Berteen the Hours 


ee re, 9 no Time between 
the Hr rt. 


The Time of the Mig bb aided. notwithfiandivi Meh? ; Inſt. 125. 
tion was mide of the Year before; wherein the Blow, Ge. * 


given; for here the Tear wherein Death enſued, is to be ſhewn, 


that ĩt may 1 dat he died died of the Blow,” Or. within the Year 


and Day. 1 i» 9% 89 11529) 
The Town, 


94 oF 5 


d as known'in ſuch a 


City, the Pariſd muſt be alledged. But in the if a Pariſh 


contalis ſeveral Towns, allalgs it in a Town. [Sce Toy B46 


ch. Ag. Of Trial by the Country, poſt.) 
With what Weapon —— — One certain Wea 


ged 
in the Count, yet if it be proved in Evidence, that the Wound was 


1 
with any other Weapon, the Offender ſhatt be found Gail r 


t upon ſuch a Count, or in an Indictment, it cannot be ol cen 
Evidence that'the Party was poiſon d or drown'd, Sc. where 5 


bas at all was uſed; it being - or Homicide of another 
1 [See of Evidence —_ —— e ' 

3 this Statute pon be mentioned, it 
muſt be underſtood, one is tat the W with a tt! © 


So that be ſues — a Nar 'and'a'D 
computed according to the Calendar, and not atcordi 


y 
Mya vs Wn a Peak es a ce 
If the next Heir of the Dead within Age; be moſt neverthe- 


leſs bring his Appeal N of Death within a Year and 4 Day, according 
to this Act. N 


After the Ea. e. Aber che Felony committed by kom- fn 460. 


cide, or by the Death; not after the Stroke, or Wound. 
57 3 H. 7. ch. 1. i Indictient for Mardet may be ne 


with bare 41.42. 
a fon n Whom mort ib nt þ | 


er Heceſſory_ is acquit within the hy 


— be 100 be remanded 1 Priſen, or let to Bail, until the 


Nar and 734 out. . G rhe in? 33 ited, 
yet be" . or next Herr | within"! the Tow and 


the" Bene 2 5 Denn as 
7 7 2 Joes e or 2 Sale. 


Appeal againſt them, any 
; Fr 
8 — is un Indidtmbne r 


Judges ought! to prooted fitſt upon mers 3s, wer . Ky. 17. 


deſires it, and ecutes) without — | 2 be 


- to) Roy 
© the” oth roſecution of the Appeal, in order to acquit 


ce Pany. For the Acquitta upon a faint 
; 3 1 MOL 


11 Ach Murderer is eure the Indiimens;” or {ns Gaty 
and pardon'd by the King, ve an Af s Rep 40, 


„ and hath +; 
the Benefit of his Clergy, no Appel lieth. It is did to be untea- Il F. 
D 


ſonable, Kely. 94.197, 


yet the Wife or Heir 
peal.' » But if the Party is found Guilty of Manſlaughne 


If he aufder or Homicide was in a Town. Other: 2 Toft. 319, 
wiſe if out of a Town, the Plate, if known; out of any Town, muſt%69- 
be alledg 


If the Fact was done in 4 


ben twiſt be alles d 2 Inſt. 319: 


The Near muſt 6. 1 Inſt. 246. 
« to twenty- =; ok _ 
eight Days to the Month; the Dq; is to be intended of the na 


z Inſt. 53. 
Day, and the whole Day is to de taken in. B Common Law the 4 Ee 


* f 


oP 
11 
. of 


An Dn af the Book . 
2 „that che Ap N — after be Con- 
viction, to 


e. Execution in 
For if that . 19 be admitted . Appeal might prevent . 


ment and Execution upon a Conviction of Murder, as well as 
Manſlaughter. It is ſaid, that a Verdict * guilty of Ho: | 
mieide Se Dęfendendb on an Indictmeni of Mu be pleaded 
to an Appeal of the ſame Dratli, as it Was * For 

that 3 Hy. ch. 1. mentions! oh Perſons acguarted> or: attainted, | 

as ſubject to Trofecupon r Appeal. Los of * boi 


| | infra. I > 
« 1Inf.262b: * An Appeal is to be ire by the Conſe in Prob, bates. 
063.0. 95 in Latin. The Count muſt be, that the Appellant ap pennt in 


rid Perſond'z1 but the Apptal may he prbſecuted by Af, , 

r- ; and getended by. A Attorney and Counſel: Bee 3 

pry 1. and ſce alſo 4 Geo. 2. ch 26. 6 G0. 2. ch. 14 Whereby 

all e > 20 F. of Juſtice: are eb A g N 
5 Se. . NH ai 
d Rely. 37. bak -Gandiog. * air i an Appeal of Wunder hath: the le 
Judgment as on an Indictment;/f);1) -» 1 DI i Hon nog 20d 
1 Sid. 3253. Evidence given for or beer de Baade in an inden 100 


no Evidence in àn Ap 3 Fa —— — 
— Epe 


If one is acquitted, Ea ſhall have his Dama 
larit. ¶ See Wet, 2. or ee xt! peer — 
2 Inft. 383, Se.] „ Hun wW_. booſritbnu' od Rn: 
The Jury may find the Defendaht vile of Manflaughtet,) \ot\Not 
Guilty generally. If in an Appeal of Marder the. Deſendant is 
found Guilty of the Murder,; Judgment is that he ſhall be hanged; 
21 LA. Ray. and the King cannot pardon it: But if he: ig acqbitted upon the | 
556. Appeal, he may be anaigned upon an Ihnlictment at the 
N 40. Suit! |/* Though an- Acquittal- upon at Appeal may? be pleaded in 
fl. H. F. C. Bar to an Indichnedt for the fame Mundet or ghiter See On 
Hawk. P. C. Pleas in Bar, infra.) [See of Pardon and rere * 14 
. Danvers Abrid NN e 488, &c 
n N reg en Bt) 0 0 bi, 
Of Informa: VI. 'Thers may be am Irſarmation ſor the King againſt a Crithi- 
r_. 3" $6 well as an > Theme whereby a pecunidry Mulct, or other 
"bes dh Penalty, may be inflicted.” Ie does not lie for a capital Crime or 
Show. 109, een Treaſon. . and ſee 5 Geo. a. ch. 30. Concerning 
Hou P. C. Banktupts; for they may be convicted upon Indiftment or Tr 
B. 2. ch. 26. Nation, lk ſuffer as Felons without Clergy. And in many Caſes 
of. Felony: created * Acts of Feine N 
be upon 
Terms of * Information for the kin is the fame with the Declaration of 
1 a common Perſon. It differs an Indictment, in as much as 
that is to De the Oath: of twelve Men at leaſt; and this is 
only; the Allegation of the Officer, '&c, It is not always exhibited, 
direftly by the; King, ot his Attorney General, or the Clerk of the 
Crown in the-Coutt of King's Bench, (who is Coroner, and Attor- 
ney for the King in that Court) but ſometimes by a common 
Perſon, who informeth as well for the King as for himſelf, upon 
re penal Statute: : This is different from an An on = 
te. Therefore remember, that Informations are of two 
(in.) At the Suit of the King only, and partly at the Suit — 


Ae 


"i 


| bee i Court, 7 Way. of Infor mation or ori 


„ PT On TED 


Gar, 5 "Law of England. 
eee NA Party, which, is called eee . 


„Lenker may be alſo for Offences and Miſdemeanors: eas) 
Where the. Offender is liable to pay a Fine to the King, as. 


for But, 2 Reſcous, ſeditious Words, N * 


, Nuſfances, NS N e \ 
N.. 0 the Crawn exhibits an Information; it is Bene 


riley Oh Court. arms the Ce eee bY: 


6 
bis Suit in Lb. g Bvo7 ip 


: 


informer 


a penal Statzte ſhall exbibit 
Purſue the ſame only by, brmſelf, or by . 
Arg AAR 


nat wheres | 
\ the: 1 the or mat on It * ar, | 
af e . a 15 ; e Time, | 


3 and os the Sify de wed 4 155 
7 N ba 2 5 


1 ** ent_ 0 with he Def bs Hoy oe Ulory 
= ten & fer, 4 2 Colon of being Informer or Plainti D 


any. Ht Hoſes mvp gle ev penal Statute, Tf be 


< 3 udꝝment againſt bi, 
hall grve nf bis Cofts, Cres and Dang gel. 
N not extend to Officers, who bave d 
bibit Informations, nor to. Infor mations the Statutes | 
nance; Champerty, | buying of Titles, or Imbracery, as, to 2 
ba Ml x fo 9 25 een e eee 


de Suir by Suit by Bill Al or ae by a Party grived, ſuing upon « a \Elauſe'+ i = 4 
relating to Ta 1.4.3 1k 3 an within Karbe Ind. 186, 187 

{See 21. fa. 1. Expoſition. oat 186, 187, 
being a Statute that obtain . penal 
. Forfeitures thereof. ak ks vid, 


eee 
. N 9 cb. 4. where A 
n the e 
the. Information; ſhall te, cb. 4. 
. WEI, ſolet * 


Peg . 
4&5 W. & M. ch. iq The Gert 0 5 
ac Bench hal not, 4K. 1 
Graces, i Tk 125 
| out receſs thereon, 
2 49 2 en, os 
A P a ile, or Pr 
eue, is fo pdf: 21 
to profecut eee e 
diret Pea of the Fir ee 
22 the P _—_ * Era of 
may" 


Record, 74 1 MY 4 6 an 1 5 2 


2 


1 


0 9 « - TX" — — ” — 0 2 = be rg = AY * * —— — —— rn 
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to [4 fo without" Fre. And in 2 the Pad aipeats 2 
pleads to iſſue, and the Proſecutor dath not, within one a 
after Tue foi ined, procure the ſame .to be tried, of, ma 15 Ju f 
Trial a Verdi paſs fer the Defendant, or if the Inform Procures” 
a Noli Proſequi, to be entred, the Court may award. to ' * nr 
* 2 $tr. 1042, dant his .Cofts *, unleſs the Judge ſhall at the, T in 
N certify upon | Record, that there was a Fea enable Cane e 70 ou h 
Information.” And in Caſe the Informer 22 not, 


Months after the Coſts taxed, and Demand made A pay the © 
ſame, then the Defendant ſtall have the Benefit of fuch Ne ante 
to. compel bim thereto. 
"This Act ſhall not extend to any. other Meral. tban thoſe 
in the Name of his Ma «6 Coroner or Attorney in the At ö 
4 King's Bench, 3 called the Maſter of the" Crown- 
e. 
25 that the Informations * the Attarney ( General remain. as ey 
were at Common Law. ny 
If the Information is tried at the Bar, the Defendant hall not 
have Coſts by this Statute; for the Judges cahnot make 3 Ce 
ficate to themſelves, that there was reaſonable Cauſe for Infor- 
mation. T” 
See 9 An. ch, 20. To ings the Proceedings upon Informations 
in the Nature of a Q Warrants more ſpeedy and effectual. by 
„Hank. P.C. Informations are never quaſhed for Inſufficiency; as moet a 
3 4 352. ments may be. A prior Suit depending may be p eaded to an 
1 Str. i85, Information on a penal Statute : So. may a Pardon, a Releaſe, 
1103. a Recovery in a former Suit. [See 4 H. 7. cb. 20.] The General Iſſue 
may be, Net Guilty, Nil Debet, &c. [ te'2 Ta. I. ch. 4. and ſee of 
2 upon Statutes, and where Aclions * vel ki in <<. * 
ante 


— — 


b 


1111 tit! 1 Fun Pty $1 


I proceed to the rele ent of he Pri geben Indiftments 
and peu, whether nom or + te ine 1 Wg | '1 
2 8 „ en 
Of the A.. VII. An Arraign ment (kom Arraigunt# to ſet in\Orterf of 
raignment of a ' Priſoner, is to Oe care, that the Pri 7 77 docs appear, to! 


e 1c 20. b. be tried, and to by i up bis Hand at the Bar for the S 
263. 2. of the Perſon, and dead a ſuffici 0 lea to the Inditm 
3 oe The Priſoner” i is to hol his, Hand in 4 reaton e 


B. 2. ch. 28. lony; but this is only a Ceremony ; if 1 that he is 
Perſon, it is ſufficient without it; and then u oi his Ag 
* 2 Inſt. 315, ment his Fetters are to be taken off, Faſter. je has put hir 
1 RY ſelf upon the Country ; Pand he is to be treated with all 2 
' H.P.C.212, Tenderneſs imaginable. No Man is ſaid to be urraigned, but at 
1 . the Suit of the King, upon an Indictment found igainft bim, ot 
2 k. 2 c. Other Record, wherewith he is to be charged. We may: arraign an 
432. Aſſiſe or Appeal, but the Tenant or Ap Hee is not r arraignett; 'þ 
"2 nth cauſe theſe are at the Suit. of the $ubj 278 
* The Arraignment of a Criminal Ware be in u Eig. See 37 
Ed. 3. ch. 15. But Appeals are ſaid not to be within this Statute; 
for they are to be arraigned in French, und the Plea of the De- 
fendant 1 is to be read in French.” Quære The Reaſon of this Dif- 
ference. ¶ But nm by 4 G. 2. ch. 26. All Proceedings in Courts of 
Juſlice 92 be in Engliſn.] 1 


— {yy 
CHAP. F. | 
If the Principal is acq quitted, or convict of Man diag: pe I Reg 
Se Defendendo,, or before Attainder hath, his Clergy, — d. H.P.C 221, 

or dies, the Acceſſory ſhall not be arraign d. [But ſee 1 wy ar 12 * 

ch. 9. 5 Aun. ch. 31. e Nee e 2 
ante, Concerning Principal and Acceſſary ; 3 where more relatin bus ” 
the Arras of Principal and Acceſſory e . FP A * 
Statutes the antient Law concerning Arraignment of Principal and os 
Acceſſory is very much alter d. See Dale. ab. 155 . 51, ub, "Fi 4” 
517. Lenne Vl of @ TIRE 


nga DIG: 


VIII. The Priſoner either ſtands n or e. ee te. gig 
pleads upon his Arraigument. Pee — 


da bi Ar 

"4 BE at een bat 3 or mignment. 
anſwers nothing at all, it ſhall be in 297 4 5 
on Purpoſe l de fads mate ene Stubs , 
borneſs, or he hath cut out his Tongue, or he does nat. 
directly to the Fact, or does not put himſelf upon a Trial 2 a5 | 
and his Country, if a Commoner, or if a.Peer by God and his Peers, Ke. 36, 37» 
after he has pleaded Not guilty, he ſhall be put to the Penance. enance. #7: PE. 
The Penance. in Caſes of Petit Treaſon and Felony is the Pang F. 
Fort et Dure, with Forfeiture of Goods. But before the Jt en IP 

paſſes, the Court orders his Thumbs to be tied with bi- 2 K-47 
—_ and to be drawn together by the whole Strength of two Men, 
| to give the Criminal a Taſte of e Pain to be „if he will __ = 
not then comply. This is the Practice at Newgate te Sefſions, if be 468 


continues ſtubborn, The ne of Pain Dur is 2 Toft. 176 
the Common Law, that the of Pain Het ENT m 


to 
Priſon, — —ꝗ ogy ion ble org 8 * c 
to lie naked on the Ground, with Hands and Nee 
there ſhall be laid upon their, Bodies as much e the 


bear, and more, till are dead. This Puniſhment, ſome 
endured, becauſe it works no Attainder, or Forfeiture of — 1 KA: 


Corruption of Blood., [But he forfcits bis Goods. 4 


þ Hank. 
pea of Felony, if the Priſoner ſtands mute, 3 


ment to be * pon an Indiftment. And e is hy ol 
Ts Tr the e e ES. 
Hi eaſon, ve f if 

ben 68 or Verdict. . * he had 2. p. 329. 


2. 1 
This ed does not extend to High Treaſon, ene F. C. 286. 
Offence ; nor to. Petit Larceny, the loweſt of all Felonies. ca: K 77e 
n like Judgments, as if they had confeſſed 3 K . 
their Crimes. 


"The 28 H. 8, ch. 15. agu Pain Bey Dor i C 


& Pir EN 
By 33 H. 8, ch. 12. ee The Bill forthe 3 


Treks, Pike, $6 fondly ma LIE — — 54 en, 


the King's Palace, ſtall 
Netti 9 0 


they are inditted. 


—— — * * 


. Ius of 1 dice, et eee, ics 2 Inſt. 178. a 
8E I8ee 


5 


* 1 * „ DAM nd. — Sa . dh a 6.4 a lt. 


«ub. A ain of the BoOE IV. 


R 
WT oy e M. eh. 9, | An, . e I what ©: 
EA ' ſtanding mute” (eh Gay, which 16 Had ie btn ry 

"Low and conſequently ſhall in thoſe Caſes undergo the Puniſhment ' 

* 2 Inſt, 178. of Pain e 40¹ ebene — * ere, n 

Lu e ſhall be done with the Priſoner, if be pe Gy 

_ FC. 226, twenty" Jurors; -whether the — 5 5 e ogg ON 8 

229. Priſoner hang'd, or preſied to Death} 
ITY 72 In ſome late Statutes, it is e ule c P 2 "ir = 
C. Offences within thoſe Acts, ſhall ſuffer the fame Punifhmnent a ufe 

155 4 ſtanding mute, as if he had been convideed.] 

» Hawke. RC. - 2. If the'Priſoner confeſſes the Pa, the Court has W A 

B. 2 ch. 3": to do than to proceed to * Judgment againſt him. The Confe 84 

* Kelp, 11 may be 9 and © the Plea N Not guilty may be withdrawn, 


dee there is” 89 F made, or 
as well as ly 5 direct” or [ . 
17 8 


Seen d. She, we pat aue bn a cute 10 e * 
ee Gu: bebe will own bis Gull al 
; Fine; rather than contenid. In which Caſe, i 15 255 
chinks fit, they may in Diſcretion accept of Tt Subiniffin * the 


« Lanb. King's Merev: By which © indirect Defendant 
127 not be barr'd, to plead Norah jo 9. — of the fi me Fact, 


he will be wher he d 
This of & me, lese Face ment, fuſs Ly. "34 


4170 3, If the Priſoner upon 5 Arra mient;” he endet 
243- . 4 e . N, of po ain to the her 


0 : g men \ arp is rn, oe in Ty, 8 of 1. walt the . 1 


776 030-4 naw t A, 2006-049 U Se nie = kink bi 5 Nen: 


1. The Plea o with 11 ; taken awa t 
21 J l. chi: AY as before obſerv 1 5 1 2 by 


the "Exf 
1 Magna Obat tr, cb. 29. ſhpra, and 5 0 ; 6. Be 6b. . 40. : 


i fiſts the 8 


Alt: 1 15 5 : N. Lad lie 


* 


* 


) ii r! 


f 79 of the 25 Us 
= ESD Re ot 
of the t of the 2. 
32 ,” where lar 8 ſet 40 a 255 Ws the, 
04,7 Ie e and e gene by At of, 
Wor lent 1 1871 Het neee 1642 TIAL —— fo nyt 


ey: <A FI 3. A ONT GUY is, ink the Criminal joins Tae u upon «Point 


2 Inf. i rag Bones eee allowin the Past do be Uu as 5 
H. f. C. 243: the Indictment If the tz or Appeal, 
be good in u T5 il we ole os 


Pa 


Hawk. P. C. Con fon or i Cape 1 8 4 
mY Pp. 334 allowed to RS nl 2 till ber be pot. 
under the Pain Fort er Modine 90 bis Derhürrer he refuſes | 
„rater the ende e 


— ne 0m tens eb 244 


Judgment and e 


A. 


* 


. dieid 50 juices An. a 4 Taft, 6s. ow 
ane der le Eg „ 


* - 
— 
= — —  — 


AÞ* 1 4 . 
9 
5 Aa 
1 * 
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Laws 4 - — 


„ $4 Sw 


ah goex in Abatement, But in Caſe of an Iadictm 

t to anſwer the Treaſon or Felony. AST I beer l l c. 
dee Man Name goes in Abatement to an Indictment, but then 175. 176. 
— non Rintem, 


ob I 


5. Or he pleads I Bar j* ne es un ehrt 
vie before Jodgmene, Auter foits Attaint, of A Ferd. 2M Bat hog 


1. Auter foits Arpt 7. e; That he was heretofore IE 
the ſame Treaſdn or Felony: AC Re Rani os ip 
Danger of bis Lite for the fund Offence," mobe than once. In an .. 
, Auterfoits Aoquit u M 3 loſt. 213, 
IS But Aut in ; rp. 
Bar to an Indictment, unleſs An bay: To 
e e Api ey. Perſon. Acquial op WO 
when indicted again; nor F bk gle 
Ln eter can it be a Bar to n 25,26 
after the Fact. If it ig found in an In- fl. C 244 
Death, that one kill'd another in his own K*. 
x ing the Gord of for ever. > One deten 3 tat. . 


'of dor Man, may be indicted for a | 
of another out of the ſame Houſe." wth 


* 


13 48” #3 © 


ens 2 gment, 1. e. That he was n 

tofore con 1 by Confeffion or Verdict of? * 
Manſlaig} = D 'of Murter, „ hep. yo, © 
i the Perfon e No yoo ot ha a 


d it, cho“ not call d to Jud 

viction of Manſlau bo rg 

in Bar — inn Appl of Death ab 
A e e been ne Da = 7 


— beg the fame Felony, But Auterfocts Corvitt 


el 2 3 £ 4412 09 nt 42 a 4 10 


eg S ns 


% 


e eee 
. 25 Sou 


©” Ap. Inſtitute, of the 
dae in Treaſon or Felony i is not void. Fo . if conan 
ain to what Purpoſe ſhall he be attainted a ſecond Time 11o{ 
23 Inſt. 213. t in * an Appeal of Death at the Suit of the Party, Auenſciti 
ah 5 8 ad Atteint'-upon Indictment: of the ſame Death is no Plea: But in 
Caſe, of Indictment at the Suit of the King, Auter foits Attaint:is a 
d. Flea. . Heretofore. attainted of Murder is a good 8 to 5 
2 8 2h nent, Cc. of Petit. Treaſon of the oy me 1 152 

zà attainted of Manſlaugbter, it is a good Bar to an 5 
Murder, 2 and e Converſo, of the ſame Death gory an amin ch 
ia . FO. another Offence. If one is attain | of Treaſon; he, cannot 
EP be afterwards attainted of a former lo joy a Auterfoits Attaint of 
doe Fele is a Bar to an Arraignment of a former. ex oept 
. een derte Caſes: As, One indicted of — — by one. 
P. C. B.2. of the Perſons robbed, and attainted thereon, may again be indicted 

Tec. 400 by another. Perſon, robbed. at the ſame Time; becauſe by,21 H. 8. 
11. the. Party ſhall-have Reſtitution.of his: Money or Goods: 16 
11 If: 0. 1 is attainted of Petty Larceny, 27 may be aſterwards attainted 
. 5 25 for which — may Lo Arab — Deat 5 it 


LAN is no Attainder. 1 OF 
| In what I have ſaid of the i ap of 1 n yqu 

8. P. c. 106. ſuppoſe i it not to be reverſed for * e or. that the Attainder at, 
4 — EV. the Suit of the King cannot“ be pleaded with 3 2 to a Proſecu- 

HPC. 7 eng aan Appel dee n e 9 5 the len 05 
d$.P.C. 107. ſame, Force as it was at Common I of Few 
2 — 272. jap? is not afterwards indicted of Tres on c — fore or 
den., aſter hig Attainder ; or that it muſt gb ee With a Rela- 
H.P.C. 212, tion to ſeveral Ind ments of Larceny, ſince 21 H. 8. ch. 11. hath 
% _ entitles every Proſecutor to a ny of his Goods, .if the Of 
fender is found Guilty, as before hin an, 1 55 

2 77% 0% is a Ber to an Indictment o Lace n 
125 Ge. Fer ker ia n e af e e ee 


* += , another, that is of an higher Nature, 1 + e 
ge 18 E W 1 ⁰ 1 1 0 9.4 þ 


u 233. is a Work, of 1 ped 11 ae King 


S. Attainder, or e of 
e ment, Execution, &c. Faden, of 170 2. —— 
the King, [See 27 H. 8. cb. 24. ] who by the 
Power to to pardon all Offences ; but this Power is in ſome 


ie Statutes. [See 1 ras) | wh Ak A 1 
A * 

k 2 Inſt. 316, 07 Courſe and Right, as for a Perſon Convie of H 5s 
3 ole endende, or by Chance-medley, upon an Indictment E Hook 

Kay. : oo 855 De 8 # upon an ndietment or Appeal = BED: 
W 75 Ot Ca where ſome Things are cir 


ett for their W 
dy the Common, Law, and by Starute. y Common, Law, 225 
5 are conditional, and not 1 as «upon Condition of T 

portation Sc. By Statute, For, oh m6 uin t * ak 


Wo 2 1 


* W 1— ted 


with Tranſportation, and allow of 95 Re 0 


8 


— — . 5 175 — 
Har 7. Laws of England 681 


25 Ed. 3 „ St. 1. ch. 2. I 4 Pardan F r 
2 5 Sugeofion, and and the Name of bim Fl at oth 0 
: T 
13 Ri. 2. St. 2. * I. . In 4 Pardon for Murder, or x th 

Daub of « Man ſlain by. Await, Aſſault, or Malice prepenſed, Rape, 
or.. Treaſon, the Offence committed muſt. be ſpecified in Pax 
otherwiſe it ſhall not be, allowed... [See 16 Rx; 2. cb. 6 6.1... ET webs +3) 
A general Pardon of all Murders, Robberies, ce to one in- en 
dicted and convicted of Murder, Rabbery, &c. is not good, with- 3g. LS 
out Recital of the Indictment and Conviction. For it Thall be in- Sid 366, 
tended, that the King knew not of that Conviction. But if the 355, | 
Party is neither indicted nor attajnted, a_ Pardon of all Felonias in l. F. C1; 251, 
general (except as io the Sanneof Rich. 2. abouementioned 2 
cepted) is good. . ek pc 

By 5&6 W. & M. ch. 1 "The Statute of 10 Ed. 3. ch. 2. B+ F. 30 


34 
Fer Hor agg Sureties for the Pi Abearing, upon a Pardon of Fg, * Nen 
I 


1 Wat i any. Charter of Pardon is piraded far „K 


Tony, Dee — whom ſuch Pardon ſhall be pleaded, . at 


their Diſcretion remand or commit ſuch Perſon to Priſon, there to re- 
main till he enters into Recognizance with two ſufficient Crete, for, 
his good Behaviour for any Time not exceeding ſeven Tar. 

Femes Covert and In Infant ſpall fi oy * 2 5 Sureties only 
See 4 Geo. 1. ch. 1 1. where may | ap, 05, 


Pardons of Grace are either general or re oberg * bs Geng, z Toft. 233, 
either by A# of Parliament, or by Charter of the King. A gene- e 
ral —— by A of Parliament be taken 13 of by the t, "rt 
Court, if it is abſolute, though the Party Le or of cad; Rep. 49. © 
il. But if it hath Exceptions of, Offences or 6 Rep. 2 
cannot take Notice of it; neither can the Party have Bh there=, — 1 
of, unleſs * leads that he i is none of the Perſons 2 5 
commonly A vantage is given to the CP by the; Ad 25 | 
without pleading. The Charter 2 be 5 muſt } be always „ 3 un. 27 
ed. under the Great Seal; and the Party may wive the . 5 ve 
if he pleaſes. But general Padam are moſt co 
Act -; Parliament; and of late Years have very y rarely beep gan 
by the Charter of the King. It ſhall always be „ 
Pally for the Subject, and moſt ſtrong againſt the King. A Ne” 
don of all Miſpriſions, Treſpaſſes, Offences and Contempts, will 
don any. Crime which is not Capital. Particular, a8 at the 4 2 Int. 200, 
zoronation, or at any other Time, of any O as alſo of any 3 Jul. 233, 
exemplary Puniſhment. If abſolute without Condition, it needs — w_ 
any Writ of Allowance (viz.) That he has found Sureties, &c. [See 
5$5&@ 6W.09 M. ſupra.) But it muſt be ſhewed under Seal. 
2 Acceptance of a Pardon is an Argument of Guilt z and . Rep. 43. 
leads it, confeſſeth the Fact. [N.] Zu. 235, 
loves are due to the Judges on Allowance 8 112. 


l he muſt plead it before the Judges, where he ., 5s. 
is indicted, 


If one obtaineth a Pardon before Conviction, i ad, ths 
nothing. [See a Form of a general, and of a particular, Ns. 3 
Inft. 234, 235. 


R 
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62 2 752 of be Book) 
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Finch 234. The King cannot Pardon an Offence that is Mol in A. e; 


pig! 1 fore it is committed. „ 
ö King *® cannot Gem the Defendant in an Appeal of Dea; 
de whether attainted by ** or Judgment; far the Appeal Naa 
1 0 the Suit of the Party. in Appeal of Murder the 'Defen 


is found guilty of Manlang 587. the : King may pardon woe 
of the Hand; for that is coal, and" by the tatgte © of the wy 

See Hawk. 7 ch. 173. IL. 

105. 1 A Pardon of dl *Felonics (extends ih 1 rent Tenn 

3 Wink 486, common Felonies, and not to ns 

" 71 2 No Pardon of Felony e ed beyond the 

7% 3-4: Words: Therefore a Pirdon of all Felonies is n Bar to Wa 

3 laſt. 1g. if a Felon is attainted· And à Pardon of all'Artainders, or of E = 

228. 20. *cutions, does not pardon the Felony. 

Se. eg, If one is outlawed, and the King pardons hin the Quttawry and 

H. F. C. 251. al his Goods; it is void for the r N. 


them 
A Pardon of all Felonies does not extend to Piracy. © © © © 
A Charter of Pardon after Attainder in Treaſoh or Felony, does 
not reſtore the Blood. That muſt be by Parliament, [See of Re- 
ſlitution, infra.] F 
3 _ —— cannot pardon a common Nuſance, nor a Recognizance 
28. 72 eace, before the Peace is broken; nor an Iformer's 
Par aß. . any penal Statute aſter the Action is brought by him; 
nor nor Dagger recovered ; nor where any legal Intereſt is veſted in 


= Sentence is Pes in a Cauſe Pro Reformatione morum, 
Fro Salute Anime, in the Ecclefiaſtical Court, and Coſts. taxed: for 
0 2 tho“ the King may Feen de Office Ronny deny 
roccedings are Ex Officzo, or betwixt an „as for 
11 6 famation, Cr.) he cannot pardon as AD 0 on! becnuſe 3 LI 
3 Rep. 6g, dieular Intereſt is veſted in the Plaintiff, by ating the Cote w = 
2 Inſt. 200. he hath a Right to, tho* the Day of Payment of them is aſſi 
„G. a. after the Date of the Pardon, But if one is ge on a Ke 
2 Roll. Ar. Of, Excoimmmunicato"'Capiendo for Contumacy 0 wan; ary 
178. and afterwards the King pardons all Conte pe, the 
n * of his ie dre becauſe it is e e 
, Which is pardoned, therefore a new Monition for mamas 
of ofts muſt iſſue forth. 
A Suppreſſion of Truth, or a falle Bagy ; doth avoid « par 
don. 27 Ed. 3. Sr. 1. ab 2. for & King was not rig 
informed. It is a general 5 
| have been deceived, 15 Grant is void. 
By 12 & 13 W. 3. ch. 2. No Pardon under the Great Seal is 
Pleadable to an 277 by hv by the Houſe of Commons. 
8 his Pardon veſtore « Jims to his Church; 
Sce 6. cl. 16. 31 El. ch. ö.] nor a corrupt Officer to 
is O . Though it may ſave him from any Criminal Profecu- 
tion on Account of ſuch br a 


8 


"AY %.! 


2 9 W e cum W 8 in Bratton, Lib, 3. fol, 122, 
zul 236, 237. 
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Divers 


3 


Diven Achs ef Parkathent have rifirained the King Power of 
granting Charters of Pardon in ſeveral Caſes. But it has been faid' 
that the King may diſpenſe with theſe guns by = New O ante, 
be thoſe Statutes general or ſpecial. [But whatever was the ower 
of the Crown formerly in this Caſe, or whether it had any ſuch 


Power or not, it in low ſettled and dared b 1 . C K N. 1,245 3 luſt. 236, 


ch. 2. That no Diſpenſation by Non Obſtunts of" a 76 em "or Noll. Abr. 
any Part thereof, ſhall be allowed.) . 222. 


A Pardon be ee Dior of Areonphice. + tt 


glary, — or of — not within the Benefit of ri 
Clergy, in ſtealing 'a Horſe, Money, Wares, or Goods. 6 87 

. cb. 17. For the Diſcovery of Accomplices in FR 
pping the Coin. 5 An. cb. 31. Fot the Di thoſe 
of 


guilty 


A or the felonious breaking and entring an Houſe 
6 Geo. 1. ch. — DE ETA 


6. One may plead the General The — Weis ad EC gh 
Plea to the Fa#, Net Guilty, If you take Iſſue, the immediate | 
Conſequence is a Trial 


IX. I have deſcribed before, what is t by in- 
Trial, ch. 4. ante.) Here in Criminal Caſes it is — 
by the Country. 


1. The Trial of a · Per ef the Reatin inſt be Po- — "A 156d, 
bis Peers. The Method of Trial of 2 Peer differs from the Trial 294- « 
of one under the Nobility. For r. There may be twelve Peers or: 0 


49- 
Inſt, 28, 
at leaſt; and it i 8 Ta 5 5 


dat chty at the Suit of r 
« King, u an IndiRtinent ef Hi 8 or of the* 2 af. 48, 
ſame, Petit Treaſon, — 2 Felony, or of Fe- 


lony, 5 an Imp. of the Hors of Comes And . 88 
— 7 — is Trial by his Peers, and be tried er. 
Country. In the Caſe of Præmumiyr, Gc. though it is at the be 
the King, he ſhall be tried by Free dryer hr dork And 

ſo in an Appeal of Felony at the Suit of the Party. And though one 

is noble, Yet if de h nota Lord-fPurliimant ir Walt he ud 


by 


- 
- 


a 1 5 * 1 
* 


V 


A5 Tnftitur 2 of the \ BOOE IV. 


by Frecholders, as a Lord of Veland, France Gc. And" 16 it 


muſt be with a Son of a Duke, Marquis, Earl, Sc. if he is no 
Lord of Parliament. No Treaſon committed in Treland by an Iriſb 
1 triable in England; for he is to be tried 5 his puri in 
Tre 

The Queen being the King's Conſort, and the cen Dowager, 
ſhall be tried, in Caſe of Treaſon, by their Peers. Ws | 

By 20 H. 6. ch. 9. Ducheſſes, Counteſſes and Baronefles, 0 . 


5 Treaſon or Felony, ſhall be tried by * Peers as a Pony: ber, 7 


a1 Inſt. 16. b. 


2 Inſt, 50. 


the Realm, oug 7 to beg + 
* Marchioneſles and Viſcounteſſes are not pes in this AR but' 
they ſhall be tried by their Peers. If a Woman, noble by Mar- 
riage, marries one under the of Nobility, ſhe ſhall be wied 
by the Country; but not if nob by Birth. e 
By 7 & 8 W. 3. ch. 3. ſ. 11. N R N 


for 7. ee or 14575 ion, (except on an Impeachment in Parliament, 


and for High Treaſon in counterfeiting the Cain, the Great or Privy 
Seal, Sign Manual, or Privy. Signet) All the. Peers, who haue a; 
Right to vote in Parliament, ſhall c ſummoned. twenty Days at 40 
before the Trial, every ſuch Peer taking the Oaths made 1 W. & M. 
and alſo ſubſcribing _ repeating the Declaration mentioned i nel 30 ] 
cb. . dl 4 101 1 


When a Peer indicted of Treaſon or * — Ca tal Offence i is ar- 


' Sr. c. 153; raigned in the u Houſe of Parliament, the Lords Spiritual 


Ini. 31. 


e Inſt. 50. 


: . b * 


3 22 
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withdraw, and make their Proteſt, [See Of Biſbaps, B. 1. ch. 4. 
and of the Court of the Lord Higb Steward, B. 4. cb. 1. ante; ] 
Lords in Parliament are not to give Judgment againſt a © Com- 


moner for Treaſon or Felony, Luniels mw an beer of the 
Houſe of Commons.] 


2. Trial by the Country (Per Patriam) is a Trial 8 of 
1 Men, called the Petty Jury. Now to know the La wcan- 
Petty Juries, it may be proper to inquire, in what Caunty 

Fan fre ought be tid 2 awe gg ger rr 
Petty Jury; of Challenges to etty Q Evidence given 
"op ag of their Verdidt. Almoſt ſuch a Method — ro- 
poſed in the former Chapter, n the _ of Trial by a 


Jury in Cuil Cales | . r 


a % un 9 1 5 ir 
5 The Iſue i in Clay Caſes, regularly. * to be tied i in 
the * County, where the Offence was committed. But ſeveral: Sta- 
tutes have introduced an Alteratium in the Law, in ſome Capital 
Caſes. See 26 H. 8. cb. 13. 35 H. g. cb. a. 5 & 6 Ed. 6. 
ch. 11. For Treaſons re See of the Curt 


by Commuſſion according to the Statute of 28 H. 8. ch. 15, in chap, 1. 


ante. For Treaſons and other Capital Offenees committed at Sea. 


SG. 2. ch. zo. For Trial of Pirates, F 


See alſo 1 Am. St. 2. cb. 9. For Trial of Ca 


and Marinets 
deſtroying Ships. 11 C 12 W. 3. cb. — 4 
e 


„1. cb. 11. and 18 
and Robbers. 2 & 3 
An. ch, 20. For Trial of Officers and Soldiers, that either u 

1 en eee. nen 


— 2 8 „ 8 


„ 


1 ＋ 1 


1 


U quis Ae 2 6 lep 49.) 3 lad. te) 


Rebel 


— 
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Rebel or Enemy, Sc. 11 & 12 .. 3. ab. 12. For Trial of Go- 
vernors of the Plantations' for Crimes committed by them in the 
Plantations. And ſee ch. 1. ante, and the Statutes infra. Offences 
againſt the Statute g Geo, 1. ch. 22. called the Black Act, 7 . 
tried in any County. | 

An Indictment being found in the proper County, it may by:. 3 Inſt. 27. 
ſpecial Commiſſion of Oyer and Terminer be Ly ary At" 135 ke hp 
in any other County, but the Trial muſt be by Jurors of the pro- 
per County. And this is warranted by the Courſe of the Common 
Law; and if one is indicted of Theafon,, he may plead a foreign 
Plea, and it ſhall be tried in the foreign County. But in Petit Trea- 
ſon, Murder, or Felony, the foreign Plea ſhall be tried in the 
County where the Indictment was taken, unleſs this is altkted by 
ſpecial Commiſſion. [See 22 H. 8. cb. 14. F. 5. ] 

By 1 & 2 Ph. & M. ch. 10. A Trials bereafter to be bad for 
any Treaſous, ſhall be according to the Coutſe of the Common Law. 

+ By this Statute all Trials of High Treaſon, Petit Treaſon, or Miſ- 
prificn of Treafon, contrary to the Courſe of the Common Law (as 
33 H. 8. ch. 23, Cc.) are abrogated. But Miſprifion of 'Trea- * 3 Inf. 24. 
ſon ſeems not to be within 1 & 2 Ph. & M.} Therefore an Alien, 5. 7.5. 438. 
that liveth under the Protection of the King, there being Amity be- whe 
twixt the two Kings, ſhall be tried for High Treaſon accordin 
the Common Law, and not Per Medietatem Lingus, as he ſhall be 
in Petit 'Freaſon, . for it is held that 1 & 2 Pb. & M. extends e Ibid. 
to Petit Treaſon} Murder and Felony, if he deſires it. 

By 26 H. 8. ch. 6. Felonies committed in Wales fhall be inquired 
of, heard and determined in the Englith _ next adjoining. _ 
34 & 35 H. 8. ch. 26.] 

2 & 3 Ed. 6. ch. 24. Where any one is feloniouſly Aricken or 

. in one County, and dietb of ſuch Stroke or Potſoning in ano- 
ther County, an Indiftment thereof found by Jurors g — County 
where he dies, ſhall be good in Law. And the e Gaoi- 
Delivery, and Oyer and Terminer, in the County uber "gang > ot 
ment is talen, as alſo the Juftices' of the King's Bench, oa 
drttment is re before them, may proceed thereon, as if fu Serve, 
or Poiſon, and Death had happened in one and the ſame County. 

Alſo an Appeal may be commenced, taken and ſued in the County 
where the Party fo ſtricken or poiſoned ſhall die, as. «well gain the 


r Gg Lab, rde bo uit 


Where am ory Marder or Fey is committed in ne Cant and. my 
other Perſon is Acceſſory to it in another County, an Indict mami found 
againſt ſuch _ ory in the County where ſuch Perſon 1s Acceſſory, 
ſhall be good , as if the principal Offence bad beeii\cormetted 
7 [See 3 . 135, 136. 9 11% e 
and alſo B. 3. cb. — ue Of dee 1. | 

By 1 Ja. 1. ch. 11, (againſt Polygam arties ſending Kay, m a. 
2 ſuch Trial — 4 a 2 where ſuch Perſon 9 
or Pape foall be apprehended, a if te Offence bad been commited 
in ſuch county. 

[See 2 Geo. 2. cb. 21. pot Trial of Murders; where cither the 
Stroke, or Death, only happens in England, in p. 361. ante: 

By the Common Law, 2 one guilty of Larceny in one ty 
carries the Goods ſtolen into another, he may be indicted and tried 
in either County. [See 3 W. 091 cb. 9. Of Perſons convicted 


for 


* 
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po ſtealing Goods in any other County.] If a Fact done in one 
H. P. C. 20. County proves a * Nuſance to another, n be indicted and tried 
| in either. 

FZSee 6 G. 1. cb. 23. and 16 G. 2. ab. 15. For Trial of Offenders, 
that have been tranſported, and do return before the Expiration of 
the Term for whi they Were tranſported.” 8 Geo, 1. wy 18. for 
Trial of Smuglers of the Cuſtoms. E 


2. As to the Proceſs againſt the Petty Jury, I have (| ken of it 
» See Ch. 4. before. At the -Seffions a Precept goes to the Sheriff to 
2 , ſurnmon a Seflions, and for Return of Juries, &c. and therefore no 
r particular Precept i is requiſite, to ſummon a Petty Jury 
,* 2 Inſt. 568. > The Juſtices of Gaol-Delivery may have their B. Panel returned 
E axes, by the Sheriff, without any Precept, by bare Award, But- Juſtices 
H. P. c. 256. of Oyer and Ter miner . Neither Juſtices of Oyer and Ter- 
- Kely. 7- miner, nor Juſtices of the Peace, can make their Venire Facias 
- jou os = to try an Iflue, returnable the fame Seſſions; [2z.] but Juſtices of 
Gaol Delivery may. [But ho: pe ch. 24. and 78 
* 8 . 3 -eb. 32. 
e Hawk. PC. The . from ſuch a Place, as that all, he 
5. 2. P. 162. in or neat it, may reaſonably be preſumed to have ſome Knowledge 
of the Perſons living in it; as of the Reputation of the Priſoner 
and Witneſſes, It come, not only from a Town, but from 
a Pariſh, _—_ or other' Place, known, out of a Town. 


Kely. 16. The Sheriff uſually returns * or ſixty 7 —.— of the 
| Challenges that may be made to them. [See Vd. 3. 8. For 
Civil gems ; ep. V. 3. ch. * * For e 24 Jury, 
ch. 4. ante 
By 3 H. 8. ch. 12. The Deen of Gaol-Delivery, or Juſtices of 
— eace (1 Quorum) in their open Seſſions, may 2 the Panel 
urned by the Sheriff to inquire for the King #t Diſcretion ; and 
= Sheriff ſhall return the Panel fo reform'd. lee 33 H. 6. cb. 2. 
For Lancaſture.] 
| 7 & abun; W.3 5 — 3. All Perſons indifted of High Treaſon, or 
reaſon (except counterfeiting the Coin, _—_ | 
r. i Mc ny gr os Privy Signet) ſhall hou @ 
Panel of the Jurors, who are to try them, two Days at leaſt by 
. [See 7 An. cb. 21. ayfra.} 


3. Of Challenger * to the Petty Jury. * In Caſe of Life and Death 
922 755 2 challenge the Arrey for Favour, but the Priſoner can- 


may be either frag, 
or without Cauſe, is not allowable, but 


e la — ri nc 
Hawk. P.C. tain Number, as will preſ 


e e ee 4. The King hl me hllge with r 


t i Ventr., This the King might have done at Common Law. * He need not 
309. 310. ſhew the Cauſe of Challenge preſently, or before the Clerk has 
gone 


nere gc. Laws of England 66) 


gone thro the Panel (as a common Perſon muſt do) but it is Time 
enough aſter the Peruſal of the Panel; and if there are enough be- 


| fides, no Cauſe ſhall be ſhewn of the Challenge. 


This Statute being general extends both to. Criminal and Civil 


Cauſes. 


A Prijner at the Conmon Low upon an IndiGament of Treaſon or 


Felony, or Appeal of Death might have peremptorily challenged 
thirty-five, w wr was under the? Number of three Juries. . But, 


By 22 H. 8. ch. 14. No Perſon arraigued far Petit Treaſon, 
Murder, or Felony, ſhall challenge n the Number f 


If he doth, the Challenge ſhall be * over-ruled, and the Party * s an 
ſhall be put upon his Trial; [LV .] {See,25 H. 8. — es 
ſubſequent Statutes exclude from Clergy, | 


challenge above twenty. de c. 


BV Z W. N Te ä 
twenty, ſhall hoſe 2 — 5 of any former B 7 u. 
Salute, they were e or 
Verdict. (See 1 An. ch. .] So iu dh Cole the ſhall 


be hanged. 1 pe" Para 
the Challenge ſhall be over-ruled. 


In Caſes of High Treaſon and Nut ptory Chal: 3 lat. 227. 
lenge of thirty-five is reſtored by 1 8 2 Ph. & M. ch. 10.. | 
Here if the Priſoner challengeth —— peremprorily the- 2 Int. 178; 
uſual Judgment ſhall be pronounced againſt him, he had been Neg. 30: 


found Guilty by Verdict. Tho' formerly it was held that in Petit © * 3 Fial: | 


Treaſon he ſhould be preſſed to Death, becauſe he refuſed Trial, as **7- 
if he had ſtood mute. 


A Challenge A y Number. 
This ma 2 of Honour rior we * 29.) 


There. muſt be no. Challenge on Trial by 4 Peers. | * rIoft.156. bi 

ee 3 H. 7. ch. 14. Concerning the Compaſſing and Imagining 294% 
to kill the King or any of the Privy Council, by n * 
the Bi A Serge + be allox'd but 

ce 

| He that will have Advantage of Trial per Medietatem 
muſt pray for it; for he cannot have Benefit of it b — rv 8. P. o. 
lenge. (N.) There is no Medietas Lingus to be wed in Nigb; 1d. . 
Treaſon, as there may be in Petit Treaſon, Murder, and Felony, H. F. C5461. 
2%. the Reaſon, that Petit Treaſon is not beld to be ineluded under Hevk-F. 

Ward ( Treaſon] in 1 & 4 Ph, & M. cb. 10. as to this Matter, * © i 
as well as to the Matter of Challenges and Evidence .] [See re 
2. Ph. & M. cb. 10.] Kenan are excluded from it by 1 G 2 f 456. 
Ph. & M. cb. 4. [See 27 EA. 3. St, 2, cb. 8. 28 Ed. 3. cb. 13. 
8 H. 6. cb. 29. 


Of the Evidence to the P Te muſt be always given Hawk. F.C. 
Preſence of the Priſoner i end oe Frog, [$60 of B- 2: + 46: 
dence in Civil Cauſes, ch. 4. ante.] 


Every 


tl 


oO 4 
ps 
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Every one ſhall be admitted to give Evidence for the King, but 
* Kely. 49. always upon Oath. And regularly one Witneſs is ſufficient, whete 
5Ton. 26. the Trial is by a Jury; it is much diſputed, whether the Common 
3 Inſt. 26. : a ; N en 
1 H. H. P. C. Law required a certain Number of Witneſſes in any Cafe, even in 
298. High Treaſon. [But ſee the Statutes, infra.) | 
Upon an Inditment for Battery, &c. the Party grieved may be 
| a Witneſs againſt the Defendant becanſe the Profecution is at the 
b 1 Inſt. 6. b. Suit of the King. A Wife cannot be a Witneſs againſt her Huſ- 
I. P. C. 263, band, or a Huſband againſt his Wife, except in High Treaſon, [and 
Raym. 1. in ſome other Cafes] as hath been faid. But an Infant © of nine 
See p.59- Years of Age hath been allowed to be examined in ſome Caſes. * A 


- - 
— ET" 18 
” . Fx 
I. 51 
— — + "ITO 2 


24 5d. ACS. 


be. of a Priſoner,, may come from the Bench, and be a Witneſs, and 

Neg. 12, give Evidence for or againſt a Priſoner. A Juror alſo may be a 
H'p. C262. Witneſs, One of the Defendants in an Information, if no Evidence 
Sid. 237. is given againſt him, may be a Witneſs for the other. Confederates 
Tip ger in the fame: Treaſon or Felony, may be Witneſſes againſt their 
1 = H. P. C. 
306. 


his Hridence, if it does not wholly difable „ Traitors of Fe- 


lons pardoned, even after a Oonvictiom or: Attalnder, may be good 
Witneſſes. A Pardy ee the Hand on à Conviction 
of Manſlaugter, as well as * uthing, reſtores the Party to his 
Creqit: Münden ee es 
A Witneſs by Hearfay of a Stranger will not be allowed; unleſs 
perhaps to confirm the Evidence of a Witneſs that ſpoke of his own 
Knowledge, &c. [See of Witneſſes under Evidence, ch. 4. ante.) _ 
« uf. 9. A Witneſs 4 af the King in Treaſon or Felony ought not to be 
Dalt. ch. 185. examined hes On by the Common Law. But fee 31 El. cb. 
Ii. F. C. 264%. and 7 & 8 V. z. ab. 3. 1 An. cb. .] By the two laſt Statutes 
Witneſſes for a Priſoner are to be ſworn, in like Manner as Wit- 
neſſes for the King are obligtd to be; and Proceſs for their, A 
pearance may be taken out in Treaſon and Felony, The FVQen : 
for the Defendant im an Appeal, Indictment, or Tnidtiniation.for a 
Miſdemeanor muſt alſo be upon Oath. g. . ae, 
'1Ia283-2: Tho' the Indietment in Caſes Capltal or not Capitil,” is lad to 
8 1, be on ohe Day, and the Evidence is of another Day, either before 
3 Inſt, 230. or after, the 15 may find generally, that the Priſoner is Guilty. 
Rep 2, Yet if it is alledged, before the Offence done, the Jury ought to 
16- © find the Day, when it was done; becauſe the Forfeiture ſhall re- 
Kely. 16, late to the Day found in the Verdict. If the Indietment ſets forth 
the Treaſon or Felony to be committed at one Place, and the Evi- 
dence is of another Place in the ſame County, it maintains the In- 
. ditment. For the Place, being laid only for the Venue, is not ma- 
terial upon the Evidence. 'Otherwife, whete'a certdin Place is made 
„„ Peart of the Deſcription, of the Offence. [See 2 & 3 Ed. 6. cb. 24. 
„ 9 Geo. 1. ch. 22.] If the Indietmenr and Evidence differ in the 
Kind of Murder or Homicide, it cannot maintain the Indictment; as 
where an Indictment is of Poiſohing, 'ahd the Evidence is of Stab- 


5 77 wih at AWE, er en 0} enn 
"Þ 80 1 an q 21 cf 
N criminalibus probationes debent of luce clariores. 3 Inſt, 26, ien 
* Turato Creditur in Judicis. 3 Inſt, 97. | ct. 
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Petit Treaſon is within this Statute, as well-as whhin Wo 5.06 
24. 6. but is not within 7 & 8 V. z. cb. 3. Therefore there 'two 
Witneſſes muſt be upon the Indictment, though not upon the Trial. 

By 1 & 2 Ph. & M.-ch. 11. In High Treaſon for Counterfeiti 
and Impairing the Coin current within this Realm, the Offender 
be indicted, arraigned, tried, convicted, and attainted * ſuch like 
Evidence, and in fuch Manner and Form, as 3 N e 
Ed. 6. 

This AQ, in Caſe of High Treaſon concerning be Cue hath 
reſtored the Evidence required by om Coramon Law, as well upon 
the Indictment as Trial. | 

_ Ja. 1. ch. 27 1 Merber of 's Baftard Child, ooncealin; 
its b, muſt my grove by one Wire, LT r Lean 


* Concealment is taken Prima Facie to be an undeniable Evidence, 
that the Mother murdered the Baſtard-Child. But if ſhe called for 
Help, and could get none; or if ſhe confeſſed herſelf with Child 
before-hand, &c. and was i „and delivered when no one 
was preſent, ſhe is not within the Act. | 


By 7 & 8 W. z. ch. 3. — dendifted, maths 


' fried For High Treaſon, whereby any Corruption of Blood may be 


made, or for Miſpriſion of ſuch — ſhall be admitted to make 
bis full Defence | Counſel, not exceeding” two, who ſhall have free 
Acceſs to him at all ſeaſmable Hours; and to make any Proof ty 
lawful Witneſſes _ Oath, 4vho ſhall be compelled by Proceſs to 
appear for him in Mamer Wi my are ct e to appear 
againſt him. 

No Perſon —_— indicted, tried, or attainted of fuch High Trea- 
ſon, or - Miſprifion of ſuch Treaſon, ' but by and the Oaths and 
Te eftimony of two lawful Witneſſes, either both to the ſame Overt- AF, 
or one of them to one, and the other to another Overt- Act of the 


Same Treaſon ; unleſs the Party indicted, and arraigned or tried, wil- 


lingly, without Violence in open Court des confe ofs tbe ſame, or flands 
mute, or refuſes to plead, or in * 6 of Hig T Nw chalienges * 
remptorily above tbirty-iue of the 

Where two or more diſtinct Treaſons of — Kinds ſhall be al- 
ledged in one Bill of Indifitment, one Witneſs d to prove one, 
and another Witneſs to prove another of the ſaid Treaſons, ſhall not 
0 deem d two Witneſſes to the ſame 7 22065 within the Meaning of 
the AZ, 

No Evidence ſhall be admitted of any Overt-A8, that is not ex- 


preſiy laid in the Indiftment. 


This Act ſhall not extend to any Impeachment, or other Proceeding. 
in Parliament, nor to any Indifiment of High Treaſon for Counter- 
feiting the Coin, the Great Seal, Privy Seal, Sign Manual, or wm 


„ 1 An. ch. 9. Witneſſes for Priſoners, 
ſon or Felony, 


upon Triatks — Trea- 
ſhall be ſworn as Witneſſes for the King are obliged 
to be, and ſhall re to the Pains and. Penalties for Wi al Peryury. 
| Va Win wo rot eee II anon e 
againſt them of Courſe, 1145)! - 

So that it appears by theſe two-laſt Statutes, that Counſe/ io'waly 
to be allow'd in Caſes of High Treaſon, whereby any Corruption 
of Rlood may be made, or for Miſprifion of ſuch Treaſon ; that 
Witneſſes 


> 


ä 


CHar. Fell . "ks 7 Eng” 


— — eſe 

Felony ; and that there muſt be . Witneſſes in H 

— ——ͤ— or ſor Miſpri No er 
— the Overt- Acts laid in the Indietment; or at leaſt 

4 Act, and one to the other, therein ſpecified; TIDE! 

of Witneſſes under Evidence, ch. 4. ante; and 7 8 N 3. 

As to the Priſoner's having a Copy of the Indietment in High 

fon, &c. under Title Ind:i&ments, ante; and 7 m. 4 8 


cerning a Copy of the -Indi&#ment for Treasn, a Liſt of the Names of. 


the Witneſſes and Jurors to be delivered to the Party indicted for 
High Treaſon, ten Den before the 3 


aſter the Deceaſe of the 
Pretender, &c.] try * W i — aa) An . ** 


By 20 Geo. 2. ch. 30. Perſons 
High Treaſon, whereby any 
Miſpriſion of ſuch Treaſon, 


againſt any other. But where a Man's Confeſſion is made uſe' of 
he wy ar roy to be taken all together, and with that Part 
which makes for him, as well as witch that which makes againſt 


him. But 58-8 W. z. ch. 3. requires two Witneſſes to the 
Overt-Act in High Treaſon or 


Party ſhall willingly without Violence, conf2/71 Gurt, &c; 
By 1 & 2 Ph. & M. ch. 13 . and a & 3 Ph. & M. ch. 10. One 
accuſed of Manſlaughter —ͤ— let to Bail, ar ſent to Gasol for 

want of Bail, muſt be examined, - before Baan or ithe" ſending to 

Gaol, and the Accuſers muſt be bound over to give Evidince againſt 

bim; and Juſtices muſt take the Examination vf :the Priſoner in 


Writing, with the Information of the Accuſers,” and certij/y them at 
the next Gao!-Delivery. The Coroner 

before him, whereby 
faughter, or as Acer 


thereto before the Fadl, ſhall put in Writing 


the Effect of the Evidence given tu tb Wee 2. 2 
e — 


. arty oar 
tify the Evidence and Recogmzance, &. 

The ſaid Juſtices and Coroner have Power, „ bind by We. 
zance or Obligation, all ſuch as can declare any Thing againſt the Pri. 
ſoner, to appear at the next Gaat- and there make Cer- 
tificate of the ſaid Recognizance or Obligation... wi 

The 1 & 2 Ph. & M. extends only to thoſe that are let to Bail, 
but the 20 3 Pb. & M. extends to thoſe that are committed to 


i aig As 
given in Evidence againſt 3, * ; 
my — E' but this Confeſſion cannot be made ufs of; d 16. 


of Treaſon, unleſs — 2 


2 


161 4 9 : 1 
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Oath by the Juſtices at the Trial o\Bbvithe Exatindtioni of ror 
muſt be hpon Oathi. + And a/ Juſtice or his Clerk; ora Cotoner upoir 
an Inquiſition of Death takem before him, may be ſworn to the 
Frath of the Examination» of hols upon Ourh, upon the Frial of 
ſuch Inquiſition; or ef an Indictment for the ſame Felony, (but not 
upon an- Appeal if it is proved that mnie ot * 10 i 
travel; or kept away! by tlie riſonet. Ne ne 
If it is a — the — be orntified "ih whe 
Juſtices'to the Seſſions ʒ otherwiſe\to the next Gaol- Delivery. 
3-8. 4 W. & M. ch. 9, A Tranfeript certified by the Clerk 
of the Grown" of tha: Affizes,: br of the Peace, of the Toncur' of the 
Indiftment and Conviftion, and of a Perſon's having bad the Benefit 
SY 071 $6 re bee, fufeient Proof, th. fl Ff arb bad 
Benefit of: Clergy. WW. 15.19) 

\ By To & ra W. 3. ch. 290 No Clerk e Albit Clerk of che'Prace, 
or other Perſon, ſhall fake any Fa of Perfons- bound by- any Juice of 
Eau, is appeam ar Evidence gat ee Traitor rn Felon, Jer _ 
charge of their 1 Recognizances! 1 10s In 
9.6 Geo 1! chaag "#!Tranifeript: cernified: by ale Clerk of rho | 
2 wy the Peuce, ef the — — Convittion 

Or T ranſpottation, e fuſfkctent Proof upon an 
Indictment — lx fert tb anno tif the — that the 
9 lem convitted unt ordered for Tranſportation. "wall 
«Hawk. Pc. Similtude of: Hoadae Compariſon; is little or no Evidence of 
n one's Hand-Writing: in Nie Caſes, / whether: Capital or not Ca- 
d 1 Id. Lay. pital. [. if fuck? Evidence: is admiſſible; c ſpecially if not attended 
mn with. ſome Circumſtances of Confirmation, a8, the 2 bei 
found in the-Guſtody-ob the Prifonery-or the lite. : 
21 $r. 300. [e The Dechatations of a dyi ag Mam againſt his Mordercts may be 
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ſome have denied it, becauſe the Father had no inheritable Blood 
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By 21 H. 8. ch. 11. Reſtitution fball be made of flolen Goods, or 
Money, to the Oumer, after the Felon is found guilty thereof, or other- 
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| Pg 383. Judgment is, To be hanged, drawn, and quartered, as ſome con- 
S. P. C182, tend, (Q. For the Practice is otherwiſe. And it ſeems to be now 
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Ny as in Caſe of Felony, [See Of Forfeiture - Felony * MY 65 At 
2 _— 


25 Geo. 2. ch. 37. Peg, e 
| A executed the Day next but one aſter oe poſe, unleſs the 
ame be a Sunday, and then on the Monda oor flowing: In London ar 
Middleſex be Be of the Murderer delivered to the Surgeons 
Cempany, and be 


ifcfted and — war z in,other Counties ta. ſuch 
Sur geen as the Judge. ſtall diret, fer the 1 aforeſaid. —— * 5 
ſhall be pronoun e Coram of th 


2 5 the ws ey — — 
3 in Sentence ed not anon 
A but the Time — for the Execution, eee ee, 
745 my befare directed. After Sentence, if there ſhall rea- 
20 the Judge may flay Execution at bis, Diſcretion. The 
e rv Juth Criminal to be hung in Chains | 
2 fa; Caſe Ye te be. 975 Bow 7 zo anatomized = | | 
aforeſa er is to apart from other © * 
Priſaners, 5 Fo , except the Gaoler and his Servants, — * 
ceſs to bim, without Licence w_ the Hand of the Fudge or of the Sheri 
or Under-Sheriff. The Judge, if be reſpites Execution, may relax any 
of the abeve or after mentioned Reſtraints.” After Sentence, the Cri- 


minal to be fed an Bread and Water only, (except in e, er ? 


i © 7 


2 2  - Wo 


. a * 


ff 


ae P — any — ** 


25 8 1 
696  ” Inflirnce of 7 Bo 


the e of violent Sichnefs) in 20 ne 
ur EO thecary 225 admitted. * Au Bb 


1 neon the Offender” 1 to 8 burnt i in e [ity i 


of ee 222 7 
* 1 heat pon N mn page 
e e 8 
T bete ON ho Aren prot | itſelf 


* j Toft, 13. 1 a Judginent. 
aw — elony upon Confeſfton or Verdi, eee to the Crime for- 
* which he is, outlawed: [Bee 1 Ed. ö. >. 12. 46 5 Ph. & N 
44. 4. 8 El. cb. 4. 18 EL. N 22 Car. 2. eb. 6. 3 V. & M. 
* She e cb. 9. b where one dbtlawed 1oſeth the Benefit of the Clergy ; and 


or, etture, ohh. 


is indiaed of a Tteſpaß and outlawed, ſhall be fined.” 


The Fudgment in Peri? Larcen. 


22 Inft. 199. A Man or Won was ro he wobipe, and ſent to the Houſe « of 


3 Iuſt. 218. ebrion. See 6.) But now they may be tran ed. 
s . Geo. 1. 17 6 Bw. f. ch. 23. Me 4 bit of ee 


PR. one ſtands Mute. oh an Arraign ment for petit Larceny, he 
fhall * the fame Judgment, Ce. * if he Ju conſeſſed the In- 
en 


The nage in Sr, of 
nt N AA N 


4 2 fall. 148, et is no * 9 Judgment. But "1 Offender is let to Main- 
149, 313. pri , to ſuc oor his Pardon of Courſe. [See the Statute of Mare 


WW. age, H. 3. eb. 26. and the Statiite of a War or 6 Ed. 1. 
11 Rep. 32. ch. 18 He Lord Chancellor may wt without arrant from the 
[See of W a1. OR Fo? f 
The Fudgment i in NOR of Felony; 
+ 3 laſt. 30. [fo in cd igri” [See of Forfeiture, infra.) 


hu 4 DD EH Ae. of Death. - 
e 183. 10 be er | | " s 
Th * for i in eee 1 the 
* gung 


Blood is drawn. 


Ld con. . Hy Ve ee like vw 
2 In. 14, ;mprifoned during Life, 


1414142,818, 
cn The Jr for friking and a N Blod 3 in the King's 
| ES ile eng! is reſident. | 


mo * The K. N87 Henit is to be cut off, and the Sb U be 


fined at Diſcretion, and to be impriſoned during Life. [See 3 5 H. 8. 
3 ch. 12. 


4 


71 2 


a ( 5111 


rr 


Fu, 4 ee 


ehe * le Fuenea'"in Þr eg TE 14 
＋ at Rr heat i Mil yn-ep 
4 85 if 9 
Tim eee ee, e 


«th Gran Lew » hv Sai WRC) gran 
#34. . Ses ally 


3 Ba — 
of ne 5 Hor 


Wissen ch An 


LO 4 y* ä 4 = 
att 7 105 - , 8 | Wy.” D . 1 . 
King, i is out of Uſe; 8 
"Jn" ee dame ve 
F 0 a id lo 010120: 6.» } 
| w f 


be in Anf agninſt 
Caſe ger the Suit uw 
ME that villainous Judgment was given 


c whereby the Severi 
— #4 6h 


137 
2 


7 Gogh 


it Nel * 
4 N | C52 


1 EP" er tor 
K 
. 1899. 4 30t 


Tn : 


Till e 14g? 


e 70 bean 


628 
or. a8 2 A0, x1 ien Wach loch Jo 2 lt. 36 


h ni emol !“. 


The e 3 05 4 ah : 
wo Pay 802 bs PR? TE 
des, AA 


f the Puniſhment at Common 2 
is grounded upon that 4"! 7 a nt 10 


(141179 Ie J ts * Ne » 5 « 02 #al + * 


knowledgmen of the Offen 2 5 
ow t 0 
— n 


14 
99.) Wt .-: fat 


7 OA Q1 4 D 4 ue 
er a” £1 


he 
1 


% 
= 
of 
. 9 # 1 
1 
2 
* 5 
. 
. 
9 (38 


or A ail io mms 


[1] 7 MI 10-4 we ur 9900 19 e A . | 
11% 1 * a+ 
* 1 7 ' ** WINE 


An e ee FI — 


23ͤä —— 


231 1 * Pitlory l derived From! Pilaftre © or Pillar, | ke 
220. Pillar, w the Neck of 3. 5 rd 
it ah 


which A it is called 2 — 
for * „ for wy K d a ale Weights, er Per- 


ban, me ly el Them . 1 


. 156. conſider, PL 15 60 485 K rie And Iropti 
ment for ct n e >" y 

- Offenders of Quality, rom ph A 00 
There are particular as Valle by divers Statutes for 
feneral Oinces. In cb Tales "this e t cannot be miti- 
| [See 4 Geo. 1. 3 11, and 12 Geo. 2, ch. 21. Concerning 
fy. *chſorfation of uitlwbfol Exp of Wodl'and Woolfels p6T. 1. 
„ cb. 21. f. 34. and 9 G. 4. ch. 35, Concerning the Tranſportation 
+ _  *» of thoſe that ſorcibly Hinder, Wound; or beat OE" of the 
Cuſtoms in the Exccntion of his Office, Sc. in p. 360. ante, And 
5 Geo. 1. ch. 28, Concerning the Trang of Deer-ſtealers, in 
7. 454. ante. 404 6 C.. 6 Geo. 1. cb. 23. For the more effectual Tranſ- 
of Offenders ; arid the Wache eie of thoſe that, malici- 
duſy aſſault any etſon in the Streets ot Highways, with A to 
| Karr eee Clothes, Se.] Dae nde 2D dat 2 ALS $7 . 

2d. In md og 3 [ 40 "S T31Þ þ 1144 

Of Forkitare: XII. eiture. (Forigfaftura, | Faris aut e e P78 
Niro 594, ig a N. an Offence committed, extending to Freehold and 
$ lot. 227. Copybold Lands, and. to 700ds and Chatte hs. It is more or lefs, ac- 


H 9 . 4 2 to the Nature of the Offence, And may be by Conviftion or 


A ww . - ů — 


5 r's.or F te Goods apd Chattels are forfeited 
Fe eds Na 91 nem ws po BN and not 
bef i * 2a Vis 9324 a Aily K FP 2 0 3 £24 1180 | 14 L 


io e * 


8 JO! 0 4 mene Wi abe, ee ee r 
p: e Yu, th 
1 5 OOTY 


Dan + ſhall 
0 A dee e che beigen — 
7 holde G 0 

ay Forks Ce. 11 Wehn of Action where 
b he had at the Tins Of 1h Treaſon 

Font, 1 all others being ſaved. 

3. H. 1 Ed. 6. cb. 1t. 

e 357 or Nr Fe 

Right. o f the Church, in Sn 


* i nor of a Foun 
rn 


i 00, 
e 
RE 195 only Re in Front elmargo 
Bleod of the Paun 2 in Clipping, the Reden 
forfeited only for Life. LION hg * 
2 e bac 5 not her Jointure. 80 it is in 
Treaſo e ch. th 79185 b lb 8 . . 


95 a. — 1 794. 2 8 


. by 
3 6 bis Bi, and Oat 'of 
Vicfian and p Pas, Supra.) * ay; Pa « or Clip- 
YE thao 5 no Ootraptig 


See 32 
27 10 E. 


3 PE ONS 


5 Fot * 75 ai 1 
T -M hy, L 


Tenant in Tail, {See 33 H. 8: 
* Titances that are not holden, during 


of | 
if 


Fl 


il 


— 
bons ſhall. inherit, [See 17 Eg. 2. „I. cb. 16. N 


4 « + : ; od 4 | 8 
a N J : ks i '3 . T2 k 
0 . * 6 , 
| For feiture in Mifprifion fon of 
* s 
| " 1 | - 
7 1 5 . * — 


„ 4 


twen 


and Tenements intailed are forfei 
tance goes to the Iſſue. * The 


Felony ; but after his Deceaſs, the Inheritance 
inguiſh. - Again, it muſt be | that are 


— — 0 


a 1 Inſt. 13.2. - The Forſtiture en e Ec Che T us al 3 


—— Robbass, dill — 1 
Commiſſioners by Nirtze :obi 332M. 8045-959 
incur f-Bldbd!) Du nbe! 
Lord Admiral in tie Cure of tinidltpiaerording; do che Cl LA. 


4 b. 350-b Indicment; for avoiding eng Biftawey"Chimges, and | 
A mad by e. Pete alen eden Nane e 
Profit of the Lande lit. 
b 1 Infl.391.a. Indictment . » If a Felon d ror tier On 


0 
he! 
doth forfeit hig Goodiiapd Chattele,: asd Perforh nies Pug 
But Lands and Tenenents'wre not" forfeited, orb cy — 
| before: Atta inder or before: Kas beftr& wis fick in general] 
and then it relates to the Tm alledped 46 the: InliQeneht,” fbr a- 
3 n — Oe) Who Teaant in F ee-finyle edmmitterly Fault 
: tat, 56 un R attained, ' the! r ED 
20 Day and Waſte in his ande er vated 4 Ter und 4 foe in- 12 
3. Job — —— —— — Lord * 
Su. 85. "Ms Charta, cb. 22. 17 £12. es. ! . eh. 980 0 
Fn = Mk muſt be a Tenant in Fee. fun le not Tenant ia 
for Like. For wis King (hall habe dhe Pidfits en D 
dub their Lives. TY Eſtate i of Com won Right 
ſently forfeited to the Lord of the Manor in Caſe of Pelony A 
muſt. be under hood df Relonjtos e With . nat of 
Petit Larceny. Bauif u Ovpyholder for Life in attainted dh Felony, 
and pardon'd, he in the Reverſion for Life ſhall have the Eſtate. 
See 24 H. 8. ch N here ene who- is indicted or appeal'd for the 


eath of another, who attempted to murder or rob him, ſhall for- 
3 feat bo o bee Altrufd ba; evo? * 


+4t Tus 01 .% ws 81 * Saut. ah, 3) ) ra 177 | SET 
Rend-d br N E. nee a xv 
5 l. . A Fel d for telt ifs Goods and cher Real and Per- 


oy Ea he Hat and all ſuch Chattels Real 


0 1 de e 4 by ker Op 
ST 1 5 ba fb een . 


me Wh . cn Sash wn bc ts 
we 16d 8 a Guardianſhip in 


wept 
c £ 
al xs £ aan % ate tin; Ar nt 4 er 3 >» r DIC. 


b Witt e Nee , b Þ Ait 
«bo Steg 
160 0. eee of Goode d dn upon. Cowen: 
Ha. 


4 Ind. 149. 10 1.3365) 4 1 OO 4 @! T2071 + on” 2 
| FL E t 3 E e 2 aft ent 


| — 
180 A 2 


» 14%, $ «wt * 135 


Ys nc c1 Wi wi Ae &:2 Un 
03 By [N00 ) 7:08 


e LCN. ee 
N .. 


vu "SY. 3 8 . Id HW WT. * of Fi Au 4 0 


Treaſen-or F e e he 
— — 


# 261.3 


5 


1 — . as he 
„ —— 
1 and eee. 


the Lord. ſhall, his..Eſcheat; 

thy, DE the — 

wW elony was committed; 
AF in an — 


though. in 3 Ball en 69 


PETS, 


\Ofender's Ochds and \--1 =o 381. 


Neal as a Term for 1 or 1 Lev. 33. 
e Debts que by ye Nor Max. 


Specialty, N 
RAO * 


Contract, Pri "of he Lands as Ren 


— — — 


. A 
—. 722 the 


ufellure upon en een een 
2 If * Fight is found by No fe Joy Super Viſum Corports before 
: Corner in Caſe of as: or if the Ju d Fl bt | 5 reaſon, 
dep. 109. Felony, or ect Earevny ee Keil TT a Ferien of 
the Goods. and Chinicts; new OP. 6 5 Vie & the ; Jo 

dictment or Acquittal. [See of 2 ng c 1 


| Forfeiture upon Appeal of Deaeh. 


22 4 Ni Nr 
d- The Defendant forſies as in Feloay;; and the; Lord hall have 
his Land by-Eſcheat.. But the Forfeiture: of the Land on Appeal 
relates to the Judgment, only; whereas: the Forfciture on an-Indidt- 
ment of Felony ſhall, relate to the Day an which it: was committed. 
leser Fogkinas in. Felony mne e Ages.) 
1 * 47 £191 2 iel 314120! | 
Halen. for th 4 Rides; or for iki in 
1. WeftminſtersHoll, bes feng the G s. 
8 * N ( a. | 
* x, Toft. 140, \"The, Offader intens lande nd Mane, Goods and Chat. 
141. agh. Some ſay the Profits! of bis N — ' Others! 
3 2 7 ant the Land ſhall: be forſched during. Liſ. 
76, 7. Mate, That for Strileing or Drawing! Bbad in the” King's Palace, 
| where hi Rayal Perſon reſides, . is 0 . e . Lands or 
e 33 H. b. ab. 24 ati 4; PRE: 
oh ke pie cd vm) 


110 * * al att fd: 
a1 [nft.129b. 1 Lands and. Tcnements, in Fee-taplarare- forfeited hd Goods 
130-2. 391.2. and 1 But Eſtates in Tail or for Life are forfeited only 
1 129, during Were, Whether an Attainder in a Præmunire ſha 5 
3 Cro. 172, haye Us the Offence.as to the Forfeiture of Lands, or on 

173. ta, the Time, of the Jud : It extendeth hot to Vorſbiture 
Fairs, Markets, Wacrons, Anguities, 'or r other He. 
reditament that is not wichin the v er 


| Foritre or Aﬀauking or Challeng y + Fight fr Money ce 
a42dtꝗF Play, Ce. Ker 


Br a ch. 14. eee bee en u. od 
24 is) 908 fa wp TK 
Forge 7 Papi, | Jeu bo ted 1 el! ue 
1 Geo. 7 f ab. 56. Payufts not taking: the Oaths, &. or 
in 25 lt thereof nat regiſtring their Names and Eflates, forfeit the 
mple and Inberitance ꝙ all. ſuch, Landi, Tenements, and Here- 
5 — not regiſter u, or fraudulently regiſter d, wherein or 
PW any. Truft ark Lan RS pon Aull Value of the 


Abe, 
Y 5 ines of all ſuch Ao of Abſence or 


+ 5 


4 a 55 


® Fatetur ſacinus, qui Judicium fagit. 3 Inſt. 188. 5 Rep. 109. 
CER we - 


** 


9 


— POLE - 
Chr | Laws of England 68P-. 


10 I-55 4 
24 aim dug 
F | 2 12 "It 128 82 | 101 4 Aa ON "of 1 


ne 


— U Artificers mi . 1 9 


E or 


fe or: teach bis Trade, and ſhall 
OR EET 
0 fl + 
Wide 1 5 


: Wc" Drew eee e UK 
By 33 K 6 ch.20; Fan Poji be uttaineel 1 
Treaſon, the King Hul“ de deemed DID, 

the Lande; — Loa Her editaments, L 


Uſes, Grad, (Bartel, and, 
, which the Kin 4: 


Saving to all others (except exe the Offender Heb 
his Hers and 7 and a al other Perſons write gre, 


1 
his Uſe: after the — ry Ri * 4 
&c. which any of e rs AP ae, Been » 
"This A — cunt Fenn f. he K. Koc: 5 Rep. 10. 
by the Attainder, as well in the Lie av after the Ren eh de Perſon 


attainted, and as well of Lands in Tail as of Lands in Fee-fim 


3 Manner of Attainders 8 7 
erdict, Pre oY Ark * 
r, * mn 1 1 N f Jun or Arta Q 5 


in che Caſe of Purchaſe by aw Ale, and in Caſe OY K 
tainted of > Felony, who is not the King Tang, 25050 
Alienation in Mortmain, Condition broken, Sr. 
ot Freehold of Land is not veſted in the King 


. 


Force of a Commiſſion under the Great Sir 101 that Is 


Intitiing, not under the Exchequer. Seal ; "for an 15 
Force o a Con —— + U 


Inſtruction, or to inſtruct the K ad bd Ofc of the Ce, 
of the Land, &c. by which it — be put in Charge. 1 1590 


By VR 3 "Ne fl fie te Goo "Ha tal 1 
refted nn elony or nay rages „ before. be is Goo Fay PH 
e Le he 
| The Goole of ap Deliquont cnet be gd, 'before they 
Na thoug and 

ct one eee 7 ge Fon en be * 
In ſome Scututer f is fic" en * For) at Eat! ' the ; $66, 4e 


4 p = ny | Fu — . _ 2 
* 1 to wes — — 


534 _ r of the. Book Ivo 
rn ————— 


„ r 


Of Arreſt or are ee and flaid for good Cauſe; ab 
Reverfal 2 uten. ivil Caſes," the Indictment is inſufficient or 


5 * though not for falſe or improper Latin. See the 7 & 8 
Cauſes, and C9, A. WA. S n aden A 6 1402 2 K 

Attainders. allowed e King's e ito mode in Arreſt of 
Hawk. P. C. nase n nt a Motion in Arreſt of judgment in enn. 
e Cal any time before, Judgment is Bgned. (14) 

2 Str. 845: Judgment may be geen in Treaſon or: Felony,” wich Re- 
Tbe King v. ſpect to an , utlawry, or” the Judgment-on. a Verdits. V gb. * 


Robinſon 


B. Ny ann = kan: AG 0 rene. M V wo ww Amy.) 
1 "7," Pen Quelawry. in or Felony it muy be reverſed by 
_ ok Wins Error, or .by. Plea. See for Qutlawgy the» 1. H. gu ch. 5. 
letras RS H. 6. cb. 1. 8 H. P. ab. o. and obierve, That few Outlawries' 


$3, 210, 214, caſon Felony, - or. Treſpaſs'are..valid, becauſe theſe Acts are 
215. 4 0 ſued. CF EAT”: ch. 18. For the mote eaſy Re- 


not pürſu 
ow —f verſal of Outlawries in Offences under Treaſon and Felony.] 


154. H. g. ch, 13. S & Ed. 6. che 11. Probefi of Out- 

| 477 e e Les, ing out , tbe Realm, or beyond 

7 good in Law. Dae within one Year after 

er Judgment ther e 

5 5 e and . Vudicſment or 

at out{aww'd, be ſhall be admitted to ſuch Traverse, 

7 acqui 7 e bee, of fuch Outlowry, end a 

Penalties, - as N fuck Outlawry had been. 

| "86 that ow in © of Treaſon. one by theſe-Stitates is barr'd of 

bl Mich, of Fever r within a Vear aſter the 

th Ne out of the Realm, or beyond Sea. 

3 „ Ther- awry of 1 4 r 96 
beet mal fe 1 the Edna ni Hon 21 


4. If A Judgment on ande is een, 8 
and the Execution, and all the maybe reverſed by 
Writ of Error. But if the Indictment is inſufficient, and the Party 
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n be Record and the Perſon being remoy d thither. The Judgment 
4 long s to the Judge, but the Execution muſt be done by the 
| oe Sc. Who in Cale of Life and Death may do it upon the 
rece t of of the Judge. v under his Seal, N e any Writ. If the 
Sheriff, or other proper Officer, alters the Execution, or any other 
' ..., doth execute the Mos or if he is ſlain without Authority of 
La, it is Felony, and the "Law Tres Malice. But (as "ap Tom 


211463. the ks ma art of the Execution in Treaſon 
0 (vit. 1 11 80 $0 wag If one condemn'd to be hang'd 
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467. he i Is 
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0 takers Mi Murder, . of the Felon after Execution 
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115 the Crime was committed, and near the Highway. Now by 


ed 66. 2. cb. N either to be W in \ Gio 


ot Re. XV. A *.Reprieve,. (from Repris, taken back) 1 60 ke N 
8 Wet is Execution of a Criminal, and the Proceedings of 
. = Bree, for a Time. Every Judge that has Power to 2 the 
Reprieve. xcution, has of common t a Power to grant a Reprieve. 

L ee 18 convict an attainted of High Treaſon, Petit 
FA 5 if r. and is found wha an Inqueſt or Jury — 


r er of en 18rd W a 206, 
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Char 5, Laws of England, 85 


F. C. 

Child, (for Privement Enſeint, or with Child, is not enough) Exe- Fiach "a 
cution ſhall be reſpited till her Delivery. But ſhe ſhall take this ff. H. F.C. 
Favour but once, 5 ſhe is again quick with Child. 413. a 

Oftentimes Execution is ſtopp'd upon Condition of Tranſportation. 
[See 22 & 23 Car. 2. 22 Alſo ſee 4 Geo. 1. ch. 11. ſupra.) 

No Priſoner convicted for any Felony, for which he cannot have * Kely. 4 
his Clergy, at the Seffions of the Old Baiky for London and Md. 
dleſex, &c. ought to be reprieved but in open Seffions, and not 
otherwiſe, without the King's expreſs Warrant, and not by Order 
of any of the Juſtices of Gaal- Delivery, or Oyer and Terminer. 


impanelled by the we &c, in a private Room, * quick with. 8. C. 290 


XVI. © Reſtitution, is where one being attainted of Treaſon, Petit Of Refe- 
Treaſon or Felony, (whereby the Blood is ſtain'd and corru > FER 
he, or his Heirs, is reſtored to his Lands, &c. He may be reſtored * © 
upon a Pardon, and the Heir may be reſtored, if the Anceſtor is 
executed. The King may reſtore by his Charter, Lands, Goods, 43 Iaft. 233. 
and Chattels forfeited to him by any Attainder ; but if by Attain-, 1 Iod. 8. a. 
der the Blood is corrupted, that muſt be reſtord by Parliament. 301. U. 3924 
Of Reſtitutions by Parliament, ſome are in Blood only. Some are 3 ppm wa 
General Reſtitutions to Blood, Honours, Dignities, Inheritance, and 1 H. H. F. C. 
all that was loſt by Attainder. 358. 

The King may reſtore the Party or his Heirs to his Lands, be- 
cauſe no Perſon is prejudic'd by it. But Reſtitution of Blood can- 
not be made by him, becauſe it would be a Prejudice to others. 


The King's Pardon in Effet? reſtores the Blood, as to all Iſſue 
born after the Pardon. | 


Thus of our Courts of Juſtice, or of the Juriſdickion of Courts, 
and of the ſeveral Kinds of Courts; of Remedies without Suit in 
Court, and of the Proceedings in Civil and Criminal Cauſes ; which 
concludes the Fourth Oꝶject of our Engliſh Laws, (via.) the 
Perſons of which England is compoſed ; their Eftates ; the Crimes 
and Mi ſdemeanors that may be committed by them; and the Courts 
of Jiglice or Juriſdiction of Courts. 


All which I ſubmit to the Correction of the Learned, having 
made this Attempt to metbodixe the Study of our Laws, with Hopes 
that others, by finding Faults in it, may (for the Good of aur Coun- 
try) direct me at laſt to make it more perfect. 
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